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INTRODUCTION 

This is a petition for writ of certiorari seeking review of an order by Referee 

Marcia Caballero in the bar disciplinary proceeding The Florida Bar brought against 

Jeremy W. Alters. The order on review compels witness Kimberly L. Boldt to testify 

regarding matters that are protected by the attorney-client privilege. 1 The Referee 

found that Petitioner had waived the privilege when she provided the Bar an affidavit 

in its investigation of the conduct at issue. However, Petitioner provided the affidavit 

at the Bar's direction and only after the Bar had opened an investigation against 

Petitioner based on information Alters provided the Bar. The information breached 

Petitioner's attorney-client privilege with the lawyer representing both Petitioner 

and Alters -- Bruce Rogow, Esquire. The dilemma regarding the attorney-client 

communications at issue began when Rogow and Alters wrongfully divulged 

privileged communications, including alleged communications with Petitioner, to 

the Bar without any advance notice whatsoever to Petitioner, thereby denying her 

the opportunity to prevent the release of the privileged communications. 

The issues raised by this petition address fundamentally important 

considerations regarding the attorney-client privilege in a scenario where one lawyer 

represents two clients on the same matter. The issues include whether any conduct 

1 Petitioner Kimberly L. Boldt will be referred to herein as "Petitioner." Respondent 
Jeremy W. Alters will be referred to as "Alters." Bruce Rogow, Esquire, will be 
referred to as "Rogow." The Florida Bar will be referred to as "the Bar." 
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by one of the clients can constitute waiver after an initial breach of the privilege by 

the lawyer and other client; whether an alleged waiver is voluntary when the client 

is herself a lawyer and is therefore compelled by Rule 4-8.4(g) of the Rules 

Regulating the Florida Bar to cooperate in the Bar's investigation against her, 

including providing the affidavit at the Bar's insistence; and whether the Bar's use 

of the affidavit in subsequent proceedings constitutes a waiver where the client 

provided the affidavit in her own confidential Bar investigation. 

2 



STATEMENT OF THE CASE AND FACTS 

On August 16, 2011, Katelyn Sullivan, a former law firm employee, filed a 

Bar disciplinary complaint against Alters, alleging that Alters had misappropriated 

significant sums of money from his law firm's trust account. (A. 1-4).2 On October 

10, 2011, Alters responded to the Bar's investigation in writing through his counsel, 

Andrew Berman. (A. 9-13). In that response letter, Alters blamed his former law 

partner, Petitioner, for the improper trust transfers that occurred from January 12, 

2010 through February 9, 2010. (A. 10-11). 

Three weeks later, on October 31, 2011, Alters provided a second written 

response to the Bar and attached as an exhibit an email string that was purportedly 

circulated between Petitioner, Alters and their lawyer, Bruce Rogow, Esquire. (A. 

193-231; 220). In the October 31, 2011 letter to the Bar, Alters revealed Petitioner's 

attorney-client communications with Rogow and claimed that Petitioner drafted a 

letter that was allegedly an attachment to the email string. (A. 220; 217-219). 

Petitioner received no advance notice whatsoever that Alters intended to disclose 

attorney-client privileged information to the Bar. Petitioner would later learn that 

Rogow knew Alters was going to disclose the privileged information, yet he too 

failed to provide Petitioner notice that the disclosure would be made. 

2 References to the Appendix will be referred to herein as (A. ). 
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On October 25, 2011, six days before the October 31, 2011 letter was sent to 

the Bar, Alters' paralegal emailed drafts of all of the exhibits that were to be attached 

to the October 31, 2011 letter to Mr. Alter's partner, Justin Grosz. (A. 14). The 

paralegal's email contained, among others, two separate exhibits that are pertinent 

here: a draft reporting letter marked as ExhibitA(A. 15-17); and a February 17, 2010 

email from Rogow to Alters and Petitioner marked as Exhibit B. (A. 18). 

Three days later, on October 28, 2011, the paralegal emailed directly to Alters 

a second set of drafts of all of the exhibits that were to be attached to the October 

31, 2011 letter to the Bar. (A. 75). This new set of draft exhibits combined Rogow's 

February 17, 2010 email and the draft reporting letter into one exhibit, "Exhibit B", 

making it appear as though the draft letter went with the email string when it did not. 

(A. 87-90). Alters then forwarded this draft of "Exhibit B" to both Rogow and Mr. 

Berman that same day. (A.134). Three days later, on October 31,2011, Mr. Berman 

sent Alters' second written response to the Bar, attaching the email string and draft 

letter as "Exhibit B" and claiming that Petitioner drafted the letter. (A. 193-231). 

However, a review of the final version of"Exhibit B" (the one actually submitted to 

the Bar on October 31, 2011) shows that part of the attached email string was covered 

up and it was represented that the draft letter went with the email string, when it did 

not. (A. 220). Neither Alters nor Rogow advised Petitioner in advance that her 

attorney-client privileged communications were going to be disclosed to the Bar on 
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October 31, 20 11. The pertinent part of Alters' October 31, 20 11 response to the Bar 

reads as follows: 

Ms. Boldt acknowledged to Mr. Rogow that she 
authorized all of the transfers without Mr. Alters' 
knowledge. Ms. Boldt memorialized the facts in a draft of 
letter which she forwarded to Mr. Alters and Mr. Rogow. In 
her letter, Ms. Boldt acknowledged that she was the one 
who had been regularly communicating with the 
bookkeeper, that she authorized the transfers, and that Mr. 
Alters knew nothing about the transfers until she informed 
him up on his return on February 9, 2010. The letter was 
drafted by Ms. Boldt in consideration of the firm "self 
reporting" the problem to the Bar at the time. Attached as 
composite Exhibit B is the letter and the email string 
showing that Ms. Boldt sent the letter to Mr. Rogow. (A. 
194). 

In direct response to these assertions, including "Exhibit B", the Bar requested 

a meeting with Petitioner. Pursuant to her obligations under Rule 4-8.4(g) of the 

Rules Regulating the Florida Bar, Petitioner met with the Bar on November 10, 2011. 

The Bar did not provide Petitioner, in advance of the meeting, a copy of Alters' 

October 31, 2011 letter or "Exhibit B" nor did the Bar advise her of the substance of 

Alter's allegations. At that meeting, the fact that Alters had produced attorney-client 

privileged communications was discussed. Based on the privileged information 

Alters disclosed, including "Exhibit B," the Bar formally opened a grievance 

investigation against Petitioner two weeks later on November 30, 2011. (A.232-

233). 
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As part of the Bar's investigation of Petitioner, Bar counsel directed Petitioner 

to submit an affidavit attesting to what occurred, including what transpired at a 

meeting on February 9, 2010, when Rogow began representing Alters and Petitioner. 

Petitioner submitted the affidavit at the direction of the Bar and in connection with 

the confidential investigation that was then pending against her. The Bar received 

Petitioner's affidavit on or about December 19, 2011. (A. 234-244). 

In late December 20 11, the Bar petitioned this Court to temporarily suspend 

Alters from the practice of law. The Court ordered the appointment of a referee and 

an expedited evidentiary hearing to determine whether grounds for a temporary 

suspension existed. Pursuant to those orders, Circuit Court Judge 1 Marcia Caballero 

was appointed as the Referee and an evidentiary hearing was held on January 5 and 

6, 2012. (A. 245-261). 

On January 5, 2012, Rogow testified at Alters' Emergency Suspension 

Hearing. (A. 245-261 ). Rogow did not give Petitioner any advance notice that he 

was going to testify on Alters' behalf and to the detriment of Petitioner. (A. 245-

261). Rogow testified that during the February 9, 2010 meeting between himself, 

Alters and Petitioner, Rogow agreed to represent both Alters and Petitioner regarding 

the firm's trust account issue: 

And [Alters] said, "Are you our lawyer?" And I said, "Yes." 
He said, "Then we need to tell you this, that there was 
money that came out of the trust account that paid operating 
expenses." 
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* * * 

And then with Kimberly, I went back, and with Jeremy still 
there, and I said, "I need you, Kimberly, to draft an 
explanation of what happened so that, since I'm your 
lawyer, when this is reported to the Bar the explanation can 
go with it." 

(A. 251 ). 3 Rogow also testified that "Exhibit B" which had been provided to the Bar 

on October 31, 2011 - i.e., the email string which was intentionally altered and the 

draft letter which was not the correct attachment - had been drafted by Petitioner. 

(A. 251-252; 262-265). The Bar introduced Petitioner's affidavit into evidence at the 

temporary suspension hearing, i.e., the affidavit that Petitioner had given at the Bar's 

direction in connection with the confidential investigation pending against her. (A. 

239-244). In large part due to the testimony by Rogow, Referee Caballero 

recommended that Alters' suspension should be lifted. (A. 266-285). Referee 

Caballero's recommendation in that regard was approved by this Court in a 5 to 2 

decision. 

Subsequently, the Bar submitted the investigations against Petitioner and 

Alters to the Grievance Committee who found probable cause as to both. On January 

22, 2014, the Bar filed a disciplinary action against Alters. (A. 286-297). On January 

23, 2014, the Bar filed an action against Petitioner. (A. 298-305). From the outset of 

3 At the time Rogow testified at the temporary suspension hearing, Alters owed him 
$2.2 million. 
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the action against her, Petitioner invoked the attorney-client privilege with regard to 

her communications with Rogow. In fact, Petitioner invoked the attorney-client 

privilege in her answer; the very first pleading that she filed: 

The Florida Bar's allegation in paragraph 8 of the complaint 
filed against Petitioner: 

On or about February 9, 2010, Respondent and Alters met 
with Bruce Rogow, Esq. ("Rogow") regarding the trust 
account problem. Rogow advised responded and Alters that 
the trust account problem had to be reported to the Bar. 

Petitioner's response to paragraph 8 in her answer: 

Neither admitted nor denied; to the extent such a meeting 
occurred, this conversation relates to a privileged 
conversation between Respondent Boldt and her attorney, 
for which the privilege has not been waived. See transcript 
of Emergency Suspension hearing dated January 5, 2012, p. 
372. 

(A. 300; 330-331 ). 

On September 5, 2014, the Bar deposed Rogow in Petitioner's disciplinary 

action. (A.338-371). 4 Prior to the deposition, the Bar reached an agreement with 

Petitioner's counsel that although Rogow would be permitted to testify in full 

regarding his representation of Alters and Petitioner, the communications covered 

4 Petitioner and Mr. Alter's disciplinary actions were originally assigned to the same 
Referee, Marcia Caballero; the Referee who had presided over Alters' temporary 
suspension hearing. (A. 309; 310). Petitioner moved to disqualify Referee Caballero 
and the motion was granted. (A. 311-326; 327). The Bar moved to consolidate the 
actions and those motions were denied by the Chief Judge of the Eleventh Judicial 
Circuit, Judge Bertila Soto. (A. 306-308; 328). 
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by the attorney-client privilege would be confidential. The agreement in that regard 

was stated on the record at the deposition. (A. 339). 5 Rogow's deposition was not 

completed that day. It resumed again on October 29, 2014 with the same agreement 

in place regarding confidentiality. (A. 399-421; 420-421 ). 6 Subsequently, as agreed, 

the privileged portions of the deposition were designated as confidential and sealed 

by order of the Referee presiding over Petitioner's disciplinary action, Referee 

Reemberto Diaz. (A. 540). 

The Bar then deposed Petitioner in her disciplinary action over two days, 

October 29 and 30, 2014. (A. 429-476; 508-530). Throughout the deposition, 

Petitioner maintained her attorney-client privilege regarding Rogow's representation 

of her in 2010. (A. 472-474; 510-512). With respect to "Exhibit B"- the draft letter 

and email string that had been altered- Petitioner testified regarding her knowledge 

5 Counsel for Petitioner stated on the record, "Bill, let me do this, just to get it out of 
the way. It will be our position during this deposition, that during the time frame of 
the issues at hand, Rogow was counsel for Ms. Boldt and represented her, and 
therefore, any communications between the two were privileged communications, 
and therefore, we would object on the basis of privilege to Rogow answering any 
questions about what communications took place between him and Ms. Boldt and 
vice versa." (A. 339). 

6 Counsel for Petitioner stated on the record, "Before we conclude, I just want to put 
on the record that this is a continuation of the first day ofRogow's deposition, with 
the same agreement in place, that reserves all objections to any privileged 
communications between Ms. Boldt and Rogow, and discussion by Rogow of any 
of those circumstances does not constitute a waiver of that privilege." Counsel for 
the Bar agreed, "That was my understanding from the last day of the deposition 
through this day as well." (A. 420-421). 
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of that exhibit, but did so with an agreement that the testimony would be 

confidential. Subsequent to her deposition, as with Rogow's depositions, 

Petitioner's counsel designated the privileged portions thereof and the 

confidentiality of those parts of her deposition was maintained by Petitioner and the 

Bar. 

On February 4, 2015, Alters' counsel took Petitioner's deposition in Alters' 

disciplinary action. (A. 541-586). In advance of that deposition, Petitioner's counsel, 

Henry Coxe, advised Mr. Alter's counsel that Petitioner would not be testifying to 

privileged matters between Petitioner and Rogow, including any matters relating to 

"Exhibit B". When Petitioner was questioned about "Exhibit B" at the deposition, 

she did not answer the question in light of the invocation of the privilege. 

On March 9, 2015, the Bar called Petitioner to testify at the Final Hearing in 

Alters' disciplinary action. (A. 587-676). Alters began his cross examination of 

Petitioner, the next day, March 10, 2015. (A. 751-786). The Bar did not elicit any 

testimony from Petitioner during direct examination regarding the privileged 

communications with Rogow, including any testimony regarding "Exhibit B." 

(A. 587-750). During cross examination, Alters sought to elicit privileged testimony 

from Petitioner regarding Rogow' s representation of her, and Petitioner invoked her 

attorney-client privilege. (A. 783-784). 

Petitioner's counsel was present and argued that the privilege should be 
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maintained. (A. 787 -818). Alters' counsel argued against Petitioner's invocation and 

provided the Court with a memorandum of law. (A. 787-818; 794). Alters' counsel 

argued that Petitioner's waived her attorney-client privilege by providing the Bar an 

affidavit and allowing Rogow to be deposed on those matters: 

Boldt waived any privilege through her December 17, 2011 
affidavit containing her version of what occurred at the 
February 9 meeting; by testifying to her conversations with 
Rogow in her own Bar proceedings; by allowing Rogow to 
testify about those conversations in her Bar case with bar 
counsel and the court reporter present; and by permitting 
the Bar to focus its discovery on the emails among Boldt, 
Rogow and Alters and the draft letter that she prepared, 
which would themselves be privileged as direct byproducts 
of that meeting. 

*** 
The fact of the matter is, this has been out in the open for 
years, five years, certainly three years from the time we had 
this hearing in open court. And for the first time, within the 
last eight months or so, we're hearing this privilege 
bantered about and it's- as I said in my opening statement, 
the horse is out of the barn and it can't be put back in and 
once you waive it you waive it forever.",7 (A.826-827; 81 0). 

Since Petitioner was not a party to Alters' disciplinary proceeding and 

received Alters' memorandum of law for the first time in the courtroom when the 

7 As a precursor to this argument, Alters asked Petitioner on cross examination to 
confirm that excerpts from the affidavit are publically available on Google because 
they are quoted in Referee Caballero's report and recommendation from the 
temporary suspension hearing. (A. 783). The relevance of this question is addressed 
in section D of the Argument. 
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dispute arose, Referee Caballero concluded the proceeding for the day and allowed 

Petitioner's counsel the opportunity to file a response memorandum a few hours 

later. Alters then filed a reply memorandum. (A. 832-835; 836-841). 8 In Alters' reply 

memorandum, two key facts were incorrectly stated: 

First, Boldt was not under investigation by the Bar back in 
the Fall of 2011. Thus, any affirmative act by her at that 
time was not coerced, but voluntary. 

*** 
Second, Boldt had effective remedies available to her short 
of waiving the privilege before she gave her December 17, 
2011 affidavit to the Bar. She could have advised the Bar 
that Mr. Alters had supplied information that she deemed 
privilege. At that point the Bar could not use it (Fla. R. Civ. 
P. 1.285 (upon notice the Bar had to sequester, destroy or 
return information), Rule Reg. Fla. Bar 4-4.4(b) (once put 
on notice of possible privilege). In the case of verbal 
evidence, Boldt had the same remedies available. Again, 
she was not then under investigation. (A. 836-837). 

The next day, on March 11, 2015, Referee Caballero announced her ruling, 

denying Petitioner's invocation of the attorney-client privilege. (A. 842-922). In 

announcing her ruling, Referee Caballero relied primarily on the incorrect facts that 

Petitioner had "voluntarily" provided the Bar her affidavit dated December 19, 2011 

and had not raised the attorney-client privilege in her disciplinary proceeding: 

8 Rogow also testified that Alters, through counsel, invoked his attorney-client 
privilege with Rogow regarding any communications from September 20, 2011 
through December 31, 2011. (A. 340-341). Alters' invocation of the privilege was 
formalized in an email to the Bar on September 18,2011. (A.396-398). 
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In this case, Ms. Boldt has raised the attorney/client 
privilege with regard to discussions that took place at the 
February 9, 2010, meeting between herself, Mr. Alters, and 
Mr. Rogow, and any other communications between herself 
and Mr. Rogow pertaining to the improper trust account 
transfers, as well as documentation. 

*** 
Now, the court would be required to hear evidence to 
determine whether an attorney/client privilege existed 
between Mr. Rogow and Ms. Boldt, and it would be Ms. 
Boldt's burden to prove that she was in fact Mr. Rogow's 
client in order to assert the privilege. However, in the 
interest of time and being that I have set aside three weeks 
for this trial, and I am under a May 1st deadline to submit 
my Report and Recommendations to the Supreme Court, 
last night I read the deposition of Bruce Rogow taken in Ms. 
Boldt's case, and based on his testimony - I will assume 
that his testimony would be the same if we were to have a 
heading and, therefore, based upon his testimony at the 
deposition, the Court finds that an attorney/client 
relationship existed between him and Ms. Boldt. 

The issue then becomes whether the information that she 
seeks to exclude in this hearing is protected under the 
attorney/client privilege and if privilege was a privilege 
waived by Ms. Boldt. 

The Court first notes that at the time Ms. Boldt prepared 
and submitted her affidavit to the Bar, she was not under 
investigation, and there's no evidence that Ms. Boldt 
advised the Bar that Mr. Alters had provided the Bar with 
any privileged information. Ms. Boldt addressed the 
meeting of February 9, 2010, in her affidavit dated 
December 19, 2011; the Bar and the Supreme Court relied 
upon her affidavit in the emergency suspension hearing of 
Mr. Alters, furthermore, the affidavit was introduced into 
evidence at the emergency hearing by the Bar over the 
objections of Mr. Alters' counsel. 
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Furthermore, Ms. Boldt and Mr. Rogow both testified fully 
in her Bar case about the meeting in question. 

In, fact, all the evidence related to this issue was included 
in the investigative report prepared by the Bar's auditor to 
the Grievance Committee in both Ms. Boldt and Mr. Alters' 
Bar cases, and Ms. Boldt never claimed it was privileged. 
Thereafter, all the information became public record. 

In Ms. Boldt's case the Bar considered all of her testimony 
and Mr. Rogow's testimony in reaching their determination 
in her case. Only after having heard all of the testimony and 
reviewed all of the documentation provided, did Ms. 
Boldt's attorney file an unopposed motion to seal portions 
of Mr. Rogow's testimony. The privilege was not asserted 
by Ms. Boldt at the time she filed the affidavit, nor anytime 
during the Bar's investigation in both cases, nor during her 
disciplinary proceedings. 

* * * 
The Court further notes that Ms. Boldt and her lawyer knew 
the facts alleged by Mr. Alters in his defense, and no 
privilege had been previously raised and no motions have 
been filed to exclude any evidence or for protective order 
based upon the alleged privilege. 

The privilege asserted extends only to confidential 
communications, and the presence of Mr. Alters at the 
meeting is indicative of a lack of intent to keep her 
communications with Mr. Rogow confidential. 

* * * 
It would be unjust and inequitable to prevent the disclosure 
of the information under the guise of the attorney/client 
privilege and to deny Mr. Alters for the opportunity to 
present his defense. 

(A. 844-850). 

Counsel for the Bar advised Referee Caballero that that fact was not correct, 
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i.e., that Petitioner did not "voluntarily" provide the affidavit but rather did so at the 

Bar's direction in compliance with her legal obligation to do so pursuant to Rule 4-

8.4(g) of the Rules Regulating the Florida Bar since she was under investigation at 

that time. (A.850-855). At that point, Referee Caballero stated that that corrected 

information did not change the ruling: 

MR MULLIGAN: Your Honor, if I may address one point. 

There's an inaccuracy in the record that I should be very 
clear about. 

THE COURT: Okay. 

MR. MULLIGAN: Ms. Boldt's file was absolutely opened 
prior to the emergency suspension hearing in Mr. Alters' 
case, I have all the documents to show the Court. 

THE COURT: At the time she submitted her affidavit. 

MR. MULLIGAN: I can explain briefly. 

THE COURT: Okay. 

MR. MULLIGAN: On September 22, 2011, we received a 
letter from Ms. Boldt to the Bar notifying of her knowledge 
of trust account issues at Alters' firm. 

THE COURT: Ms. Boldt or Ms. Sullivan. 

MR. MULLIGAN: Ms. Boldt. 

THE COURT: Ms. Boldt, okay. 

MR. MULLIGAN: Similar to the Florida Bar- I have copies 
for everybody if you'd like, I can do that. 

THE COURT: Okay. 
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MR. MULLIGAN: And this- has Respondent's counsel has 
had this for a long, long time. 

THE COURT: Thank you. 

MR. MULLIGAN: Secondly, there's a letter from 
November 30th confirming the Bar opening that file, 
November 30, 2011. 

THE COURT: Opening the file investigating Ms. Boldt. 

MR. MULLIGAN: Correct. Correct. 

THE COURT: Okay. 

MR. MULLIGAN: So - and then even further, we, on 
December - I'm sorry. 

December 161h, during the investigation of Ms. Boldt's file 
we had requested an affidavit from her at that time, and it's 
confirmed in this e-mail chain I have, too, which I'm happy 
to share with the Court. This e-mail chain is December 16th 
of2011. 

And then finally, on December 19, 2011, Your Honor, we 
did receive the affidavit. 

THE COURT: The affidavit. 

MR. MULLIGAN: You already have a copy of the affidavit. 
I can provide that, too, if you'd like, but -

THE COURT: I do. I have several copies. 

MR. MULLIGAN: So in a nutshell, I just want to be very 
clear that the statement that in the fall of 20 11 there was no 
opening of Ms. Boldt's file is totally inaccurate. 

THE COURT: Okay. 

MR. MULLIGAN: It was mentioned on more than one 
occasion in one of the filings by Respondent's counsel last 
night. Totally, totally inaccurate, I just wanted to be very 

16 



clear for the record. The file was in existence, we did 
request the affidavit during the investigation of her file. 

THE COURT: Okay. 

That fact doesn't change my ruling because she didn't raise 
- at that time, before she provided the affidavit, she could 
have told the Bar, you know, I claim a privilege over what 
Mr. Alters has provided. It was never raised before. 

MR. MULLIGAN: Your Honor, I would say this, according 
to Rule 4-1.6 and 4-8.4(g) of the Bar Rules, first off, 4-
8.4(g) discusses the need that you have to respond to the 
Bar when they request a response, simply put. 

THE COURT: Right. I'm not saying she didn't have to 
respond, she had to respond, but she could have raised the 
privilege at that point. 

MR. MULLIGAN: And Rule 4-1.6 - I don't have the 
subsection in front of me, but it references that you can 
reveal confidential information if you are complying with 
the Rules Regulating the Florida Bar. Responding to the Bar 
regarding a grievance is complying with the Rules 
Regulating the Florida Bar. 

So I would reference that her responding with that affidavit 
was at the Bar's request and that she was obligated to 
provide a response, so that's the position I want to make 
very clear to the Court. 

THE COURT: Okay. Thank you, but it still doesn't change 
my ruling because I find she did not raise this privilege in 
any other time relevant to her case or even in the 
investigation in this case. 

MR. MULLIGAN: Your Honor, I will note, she did raise the 
privilege in Mr. Rogow's deposition. 

THE COURT: In the deposition? 
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MR. MULLIGAN: Correct. 

THE COURT: Okay. It was raised, I read the deposition, Mr. 
Rogow' s deposition in the case and I know it was raised 
during the deposition. 

Mr. Mulligan: Thank you, Your Honor. 

THE COURT: Okay. So we can proceed. I believe we're still 
starting the cross examination? (A. 850-855). 

Petitioner's counsel advised Referee Caballero that an appeal of the ruling 

would be taken and Petitioner's testimony was postponed at that point. (A. 855-856). 

Subsequently, on March 16, 2015, Referee Caballero entered a written order: Order 

Denying Petitioner's Ore Tenus Motion to Preclude Testimony of Communications 

Claimed to be Privileged Pursuant to the Attorney-Client Privilege and to Exclude 

Documents Generated in Connection with those Communications. (A.923-936). 

Referee Caballero's written order reads as follows: 

THIS CAUSE came before the Referee on March 10, 2015 
which was the 6th day of the final hearing on this matter, 
on witness, Kimberly Boldt's ore tenus motion to preclude 
from her testimony any matters pertaining to the 
communications or documents generated in furtherance of 
or emanating out of a meeting that took place on February 
9, 2010 between Ms. Boldt, Mr. Alters, the Respondent 
herein and Mr. Bruce Rogow. 

THE REFEREE, having considered the memoranda of law 
submitted by Ms. Boldt and Mr. Alters, having heard 
argument of counsel and being otherwise fully advised in 
the premises, 

ORDERS AND AJUDGES that said Motion is hereby 
DENIED for the reasons stated in this Court's Ruling in 
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open court on March 11, 2015. The "Excerpt of 
Proceedings" of that ruling is attached hereto and 
incorporated herein. 

(A. 923 ). This petition for writ of certiorari then timely ensued. 
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NATURE OF THE RELIEF SOUGHT 

Petitioner seeks an order from this Supreme Court reversing the order entered 

by Referee Caballero compelling Petitioner to answer questions that would invade 

her attorney-client privileged communications with Rogow. The order should 

provide that Petitioner's privilege has not been waived and may be invoked when 

proper during her testimony in this proceeding. 
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STATEMENT OF JURISDICTION 

The Court's jurisdiction to hear this proceedings derives from two separate 

sources. First, the Court has exclusive jurisdiction to hear matters relating to attorney 

discipline pursuant to Article V, Section 15 of the Florida Constitution. Fla. Const. 

Art. V, § 15. Second, this Court may issue all writs necessary to complete the 

exercise of its jurisdiction pursuant to Article V, Section 3(b )(7) of the Florida 

Constitution. Fla. Const. Art. V, § 3(b )(7). See also The Florida Bar v. Rubin, 362 

So. 2d 12, 17, n. 1, 2 (Fla. 1978). Petitioner requests the issuance of a writ of 

certiorari based on an order entered in an attorney disciplinary proceeding requiring 

the disclosure of attorney-client privileged communications. Certiorari is the proper 

appellate remedy when an order of the court departs from the essential requirements 

of the law and causes irreparable injury to the petitioner in the lower court 

proceeding for which there is no adequate remedy on final appeal. Allstate Ins. Co. 

v. Boecher, 733 So. 2d 993, 999 (Fla. 1999). Orders requiring the disclosure of 

attorney-client privileged communications fall within this category, particularly 

where the person seeking to uphold the privilege is a non-party witness to the 

proceeding, as in this case. Rappaport v. Mercantile Bank, 17 So. 3d 902, 905 (Fla. 

2d DCA 2009) ("An order compelling the production of documents by a nonparty is 

reviewable by certiorari because he or she has no adequate remedy by appeal."); 

Rousso v. Hannon, 146 So. 3d 66,72 (Fla. 3d DCA2014) ("writ of certiorari is often 
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the only method of relief for non-parties subjected to improper discovery orders 

because non-parties necessarily have no adequate remedy on direct appeal.''). It is 

well-settled that irreparable injury occurs by the entry of erroneous order requiring 

the disclosure of attorney-client privileged information. Because Petitioner cannot 

seek review of the order at issue on final appeal and the order requires her to testify 

regarding privileged matters, certiorari review is proper. 
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ARGUMENT 

A. No Waiver Where There Was Not Voluntary Disclosure of Privileged 
Communications 

Florida law provides that "[a J person who has a privilege against the 

disclosure of a confidential matter or communication waives the privilege if the 

person ... voluntary discloses ... or consents to disclosure of, any significant part of 

the matter or communication." Fla. Stat.§ 90.507 (emphasis added). The issue is not 

whether any of the communications at issue were privileged. No party, including the 

Referee, disputes the privileged nature of the communications. The issue is whether 

the Petitioner voluntarily disclosed any of these privileged communications with 

Rogow, after those communications were originally and improperly disclosed by 

Alters. In order to properly analyze whether a waiver occurred, the scope and 

circumstances of Rogow's representation must be detailed. Rogow undertook to 

represent both Alters and the Petitioner on February 9, 2010 with respect to an issue 

that had arisen regarding the law firm's trust account. (A. 249-251 ). Rogow therefore 

agreed to represent two clients with respect to the same subject matter and privileged 

communications occurred with both clients. 

Alters' claim that Petitioner waived her attorney-client privilege with Rogow 

arises from the actions she was required to take as a result of Alters' disclosure of 

their jointly privileged communications with Rogow. Many of the "facts" relied 

upon by Referee Caballero in concluding that Petitioner had waived the privilege are 
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demonstrably incorrect. First, Referee Caballero found that Petitioner provided the 

Bar with an affidavit which referenced privileged communications at a time when 

she was under investigation by the Bar. (A. 846). However, the record shows that as 

a direct result of Alters' disclosure of jointly privileged communications on October 

31, 2011, the Bar initiated a formal investigation against Petitioner which was 

opened on November 30, 2011. (A. 232-233). The record further confirms that the 

Bar directed that Petitioner provide the affidavit at issue and expected her to do so 

given her obligation to cooperate with the investigation against her pursuant to Rule 

4-8.4(g) of The Rules Regulating The Florida Bar. (A. 851-854 ). When Referee 

Caballero announced her ruling that the Petitioner had waived her attorney-client 

privilege with Rogow, it was apparently important to the Referee that the Petitioner 

had provided the affidavit voluntarily at a time when she was not under investigation. 

In fact, Petitioner did not provide the affidavit voluntarily and did so at the direction 

of the Bar because she was under investigation. Bar counsel corrected Referee 

Caballero's misunderstanding of those facts following her oral ruling; however, 

Referee Caballero found that the corrected facts did not alter her ruling. (A. 851-

854 ). This finding was error. Since it is undisputed that the Petitioner did not provide 

the affidavit voluntarily, but rather did so while she was under investigation by the 

Bar, Petitioner did not waive the attorney-client privilege with Rogow. 
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B. No Implied Waiver Where the Bar's Investigation of Petitioner Was 
Confidential 

Referee Caballero also relied on the absence of conduct she contended 

Petitioner should have taken during the investigatory period to protect the privilege. 

This is incorrect. In fact, Petitioner advised the Bar that Alters had improperly 

provided privileged information when Bar counsel first met with Petitioner about 

the disclosure on November 10, 2011. Referee Caballero also found that Petitioner 

failed to notify the Bar that portions of her affidavit were confidential. In fact, the 

affidavit was provided at the Bar's direction in response to the privileged 

information that Alters had provided the Bar without prior notice to Petitioner. 

Finally, the affidavit was provided in Petitioner's confidential bar investigation. 

Referee Caballero seemed to be bothered, from the standpoint of a waiver 

analysis, that Petitioner responded to the Bar inquiries at all about the privileged 

communications that Alters had disclosed without her consent or prior knowledge, 

yet Referee Caballero acknowledged that Petitioner had an obligation to cooperate 

with the Bar by responding to the Bar's inquiry. The crux of Referee Caballero's 

ruling in this regard is that Petitioner impliedly waived her privilege by not doing 

more. However, under Florida law, implied waivers of the attorney-client privilege 

are rarely found because the fact that a privilege holder could have done more to 

preserve the privilege should not be utilized as a sanction to eviscerate the privilege. 

Bankers Security Ins. Co. v. Symons, 889 So. 2d 93, 95 (Fla. 5th DCA 2004) (failure 
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to file a privilege log does not automatically waive privilege based on implied 

waiver; "many federal decisions recognize the narrow reach of 'implied waiverm). 

Moreover, the clear wording of Section 90.507 shows that a privilege can only be 

waived by a voluntary disclosure or by the privilege holder's consent to the 

disclosure, neither of which occurred here. Section 90.507 does not provide for 

waiver by conduct that could be considered an unintentional or implied waiver. Here, 

Petitioner was obligated to cooperate in the Bar's investigation. Referee Caballero's 

conclusion that Petitioner could have done more during the investigatory phase of 

the proceeding as a basis to find waiver is not supported by the facts or the law. 

C. No Waiver Where Petitioner Asserted the Attorney-Client Privilege 
in Her Disciplinary Proceeding 

As another basis for the ruling that Petitioner waived her attorney-client 

privilege with Rogow, Referee Caballero found that Petitioner did not assert the 

privilege in her disciplinary proceeding. Referee Caballero's finding in that regard 

is undisputedly incorrect; the record shows that the exact opposite occurred. 

Following the grievance committee's finding of probable cause against Petitioner, 

the Bar instituted a disciplinary action against her. The Bar included allegations in 

its complaint that encompassed attorney-client privileged communications with 

Rogow. In response to the complaint, Petitioner specifically invoked the attorney-

client privilege. Petitioner refused to admit or deny the allegation found in paragraph 

8 of the complaint based on the attorney-client privilege. (A. 3; 330-331). Referee 
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Caballero also erroneously found that Petitioner and Rogow testified fully about the 

privileged meeting of February 9, 2010 in their depositions in Petitioner's 

disciplinary proceedings and, only then, did Petitioner move to seal the transcript. 

Again, Referee Caballero's findings were wrong on both fronts. 

Rogow was deposed over a two-day period in Petitioner's disciplinary 

proceeding. Counsel for Petitioner reached an agreement with the Bar that Rogow 

would be permitted to testify regarding what occurred in connection with the 

representation of Petitioner with the understanding that the privileged portions of 

Rogow's deposition would be subsequently designated as such and sealed by the 

Referee in Petitioner's proceeding. The agreement was necessary given the initial 

breach of the privilege by Alters and the subsequent breach by Rogow at the 

temporary suspension hearing when he testified contrary to Petitioner's interests and 

in favor of Alters. The Bar and Petitioner adhered to their agreement in that regard. 

Thus, it cannot be said that Petitioner allowed Rogow to testify to privileged matters 

without having a mechanism in place to protect the confidentiality of that testimony 

such that a waiver occurred. 

The same is true with respect to Petitioner's deposition in her disciplinary 

proceeding. Petitioner did not testify to any privileged matters regarding the 

February 9, 2010 meeting with Rogow. Petitioner invoked the attorney-client 

privilege in connection with every question Bar counsel asked with respect to the 
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communications at the meeting. Petitioner answered other questions regarding 

"Exhibit B", but had the same agreement in place with the Bar as to the 

confidentiality of those answers. Petitioner designated the answers to those questions 
\ 

as confidential following the deposition. Thus, Referee Caballero's finding that 

Petitioner waived the attorney-client privilege by the · manner in which the 

depositions were conducted in her disciplinary proceeding is factually incorrect. 

D. Alters' Conduct and His Alleged Need for the Privileged Information 
Provides No Basis to Compel Petitioner to Disclose Privileged 
Information 

Referee Caballero based her waiver ruling on other considerations which are 

also legally deficient grounds to disregard Petitioner's attorney-client privilege with 

Rogow. For example, Referee Caballero stated that Petitioner's conduct in allowing 

Alters to be present during the meeting with Rogow on February 9, 2010 indicated 

an intent not to maintain the confidentiality of any privileged communications with 

Rogow. (A. 848). This statement represents a fundamental misunderstanding about 

the entire scope ofRogow's representation. Rogow testified that he represented both 

Alters and Petitioner in connection with the same subject matter, i.e., what had 

occurred with the trust account. When a single lawyer represents two clients, there 

is nothing improper about conducting joint consultations with both clients at the 

same time. Those joint consultations are protected by the attorney-client privilege. 

It is legally incorrect to say that the fact that Rogow, Petitioner and Alters were 
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present at the meeting on February 9, 2010 indicates an intention on Petitioner's part 

not to maintain confidentiality. The suggestion that this would constitute an "intent" 

to waive the confidentiality of those communications would rewrite the law of 

privilege. 

The legal issue that arises in this context is whether the lawyer and one of the 

joint clients can disclose attorney-client privileged communications that occurred 

during the joint representation to the determent of the other client without advance 

notice and what affect that disclosure has on the remaining client's right to 

subsequently invoke the privilege. When joint clients consult with an attorney about 

a matter of common interest, "one joint client cannot waive the attorney-client 

privilege for another joint client." Ant en v. Superior Court, 183 Cal.Rptr.3d 422, 423 

(Cal. 2d 2015). See also In the Matter of Grand Jury Subpoena Duces Tecum Dated 

November 16, 1974, 406 F.Supp 381, 394 (S.D.N.Y. 1975) ("the privilege of one 

joint client cannot be destroyed at the behest of the other where the two have merely 

had a ... divergence of interests"). Thus, the fact that Alters elected to waive 

privileged communications with Rogow by disclosing them to the Bar and having 

Rogow testify about those matters in court at the temporary suspension hearing has 

no legal bearing whatsoever on Petitioner's separate invocation ofthe privilege with 

respect to herself. 
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In the Matter of a Grand Jury Subpoena, the Government sought to compel 

testimony from attorneys in connection with an SEC investigation. 406 F. Supp. at 

381, 384. The attorneys represented two or more persons on a matter of common 

legal interest and opposed the motion to compel based on grounds of attorney-client 

privilege. Id. at 387. The Government argued that the privilege had been waived. 

The district court rejected that argument, stating that "[t]he attorney-client privilege 

... is no less vital to the functioning of a joint defense than it is to the proper course 

of wholly independent representation." I d. at 394. The district court found that the 

fact that the privileged communications were being sought in a third-party 

proceeding did not justify a finding of waiver where the clients were not adverse 

parties in the litigation: 

!d. 

There is no similar justification for requiring the disclosure 
of a former co-defendant's confidences for use in a third
party proceeding. Indeed, to allow such disclosure would so 
further erode the privilege's protection as to reduce joint 
defense to an improbable alternative. How well could a 
joint defense proceed in the light of each co-defendant's 
knowledge that any one of the others might trade resultant 
disclosures to third parties as the price of his own 
exoneration or for the satisfaction of a personal animus? 
The attorney-client privilege, carved out to ensure free 
disclosure between client and counsel, should not thus be 
whittled away. 

Referee Caballero's concern that Alters needs Petitioner's testimony that 

would be covered by the privilege to defend himself is not a concern that can legally 
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support a finding of waiver as to Petitioner. Contrary to Referee Caballero's concern 

for Alters' defense, "[ t ]he possibility that the disputed documents may be relevant to 

or may assist the lawyers in their defense ... or may perhaps assist in the lawyers' 

efforts to impeach ... does not create a waiver of the privilege." Coates v. Akerman, 

Senterfitt & Eidson, P.A., 940 So. 2d 504, 509 (Fla. 2d DCA 2006). It is well settled 

that "a court cannot justify finding waiver of the privilege merely because the 

information sought is needed by the opposing party to provide information helpful 

to cross examination or for the defense of a cause of action[.]" Choice Restaurant 

Acquisition, Ltd. v. Whitley, Inc., 816 So. 2d 1165, 1167-68 (Fla. 4th DCA 2002). 

Referee Caballero seemed to be persuaded by the argument that the privileged 

communications are now public record due to Alters and Rogow having testified to 

those matters at the temporary suspension hearing and the introduction of "Exhibit 

B" into evidence at that hearing. However, these exact same circumstances have 

been rejected as grounds to find a waiver of the attorney-client privilege. In C.P 

Smith v. Armour Pharmaceutical Company, 838 F. Supp. 1573, 1574-1575 (S.D. Fla. 

1993 ), the district court had to consider whether the fact that a written privileged 

communication had been placed in the public domain could serve as a legal basis to 

waive the privilege as to client who had not been responsible for the disclosure. The 

plaintiff, who sought to use the privileged memorandum at trial, relied heavily on 

the fact that there had been "wide circulation" of the memorandum in newspaper 

31 



articles and the like which rendered it a "matter of general public knowledge." !d. at 

1576-1578. The district court held that the non-disclosing client did not lose its 

privilege under these circumstances because the holder of the privilege must 

"intentionally waive his rights~~ to maintain the privilege and the fact that the 

privileged communications have become publicly known are of no legal 

consequence. !d. In analyzing the legal issue~ the district court correctly noted that 

the fact that a document is "no longer confidential" is a wholly different issue than 

whether "the client holding the privilege has lost the privilege because someone else 

disclosed the document to the public": 

"Recognizing that, in practical terms~ the contents of the 
document are no longer confidential is different from ruling 
that, in legal terms, the client holding the privilege has lost 
the privilege because someone else disclosed the document 
to the public. In Florida, for a privileged document to lose 
that status~ it must be found that the holder of the privilege 
intentionally waived his rights. In the case of the attorney
client privilege, it is the client who holds the privilege and 
who must be found to have intentionally waived his rights. 
The fact that the contents of the document have become 
widely known is not dispositive of the legal privilege 
attaching to the document." 

"This Court held that in order for a waiver of the privilege 
to be found~ the disclosure must have been intended by the 
client. .. The Court further stated that~ 'Although 
confidentiality can never be restored to a document already 
disclosed~ a court can repair much of the damage done by 
disclosure by preventing or restricting the use of the 
document at trial.~" 
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"Although in practical terms the document has lost any 
semblance of confidentiality, the Court in legal terms must 
recognize that the client has not intentionally waived the 
privilege." 

"There is a large difference between, on one hand, 
disclosing the existence of, and contents of, a document 
and, on the other hand, merely trying to control the damage 
and extinguish the fire when one is presented with a copy 
of the document whose existence and contents have already 
become public knowledge." 

Id. at 1576-77. The fact that some privileged communications are now public record 

in Alters' disciplinary proceeding and are therefore no longer confidential does not 

result in a waiver of the privilege as to Petitioner such that she can be compelled to 

testify regarding those privileged communications. Even Referee Caballero's 

concerns for Alters' defense and his cross examination of Petitioner does not change 

the outcome where the law is clear in its protection of the communications at issue. 
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CONCLUSION 

Based on the foregoing facts and authorities, Petitioner Kimberly L. Boldt hereby 

respectfully requests that this Supreme Court reverse the order entered by the 

Referee dated March 16, 20 15. 

By: /s/ Henry M. Coxe, III 
HENRY M. COXE, III 
Fla. Bar. No. 155193 

BEDELL, DITTMAR, DeVAULT, 
PILLANS & COXE, P.A. 
101 E. Adams Street 
Jacksonville, Florida 32202 
Telephone: (904) 353-0211 
Facsimile: (904) 353-9307 

Henry M. Coxe, III, Esquire 
Florida Bar No. 155193 
hmc@bedellfirm.com 

By: /s/ Robert S. Griscti 
ROBERTS. GRISCTI 
Fla. Bar. No. 300446 
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DEAN MEAD 
901 NW 57th Street 
Gainesville, Florida 32605 
Telephone: (352) 375-4460 
Facsimile: (352) 377-9573 

RobertS. Griscti, Esquire 
Florida Bar No. 300446 
rgriscti@deanmead.com 
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