
IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

 
THE FLORIDA BAR    Supreme Court Case 
       No. SC14-100 
 Complainant, 
       The Florida Bar File 
v.       No. 2012-70, 199 (11P) 
 
JEREMY W. ALTERS 
 
 Respondent. 
_____________________________/ 
 

RESPONDENT’S MOTION FOR REHEARING 
 
 Respondent, JEREMY W. ALTERS, moves for rehearing and states: 

OVERVIEW 

1. The Court has overlooked or sidestepped several bedrock legal 

principles in overturning the Report of Referee, her findings of fact and 

conclusions of law. This Court has held time and again that the remedy for 

insufficient factual findings is a remand to the factfinder, in this case the Referee, 

to fill in the gaps. That should be especially so here, where the trial consisted of a 

month of testimony and mounds of exhibits. Instead, the Court engaged in its own 

appellate fact finding (when credibility determinations were central to the pivotal 

issues), which is also contrary to established legal precedent.  

2. In connection with taxation of costs against Alters for the Bar’s 

computer “expert,” the Court overlooked the Referee’s finding of frivolity on the 
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discrete issue of the Bar’s failed effort to prove that Alters, not Boldt, authorized 

the 20 improper transfers in January and February 2010, when it was clear even to 

the Bar’s expert that the Bar’s position was vacuous. The Court further overlooked 

that the Bar’s expert was entirely discredited by Alters’ expert (and the author of a 

computer program used to tamper with text messages) and the Referee made an 

express factual finding on that point, concluding that Alters’ expert was spot on in 

explaining how the bookkeeper tried to frame him and protect Boldt by tampering 

with text messages. Alters should not have to pay for (1) the Bar’s folly with 

respect to Boldt’s emailed confession (and the associated computer forensic work 

that proved the Bar’s position frivolous)1 or (2) the Bar’s failed effort to prove 

fake text messages to be genuine. Such a ruling sends the wrong message to the 

Bar, viz: spend whatever you want because if you obtain a conviction, even if your 

expenses were not justified or proved fruitless, you will be made whole at the 

expense of the Respondent. He should also not have to pay for unnecessary work 

by the Bar’s auditor. 

                                                 
1 Please remember that had Boldt told the truth – or had the Bar believed Bruce 
Rogow’s testimony at the suspension hearing - neither side would have needed 
any expert with respect to the January and February improper transfers. Why does 
she get a free pass and why is the Bar rewarded for not believing Bruce Rogow? 
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ANALYSIS 

The Referee Report  

3. It is black letter law that where a court finds, as here, that a factfinder 

did not make sufficient findings of fact to facilitate appellate review, the remedy is 

a remand to the factfinder for that purpose. See eg. Waite v. City of Miami Beach, 

138 So.2d 498 (Fla. 1962)(deputy commissioner was required to make findings on 

the issues raised; where he failed to do so case had to be remanded so he could 

make a proper order); Cook v. Highway Cas. Co., 82 So.2d 679 (Fla. 1955)(same).  

4. The remedy is not for an appellate court to take on the role of 

factfinder and fill in gaps by reading a “cold record,” especially in connection with 

a trial that lasted for as long as this did, with a record that is as monstrous as this 

one, and where credibility of the Bar’s witnesses and Respondent was pivotal. 

Broward County v. GBV Inter. Ltd., 787 So.2d 838 (Fla. 2001)(court improperly 

reviewed record and extracted its own factual findings, which was in excess of its 

authority); Stephens v. State, 748 So.2d 1028 (Fla. 1999)(“the Second District 

failed to afford deference to the trial judge’s factual findings or accord any weight 

to the trial judge’s superior vantage point in having observed the trial.”). 

5. It is also black letter law that simply because an appellate court would 

have found differently on the facts, if there is substantial competent evidence to 

support the conclusions of the factfinder, the appellate court defers to the person 
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with the superior vantage point to evaluate the testimony and evidence.2  

6. In Shaw v. Shaw, 334 So.2d 13, 16 (Fla. 1976), this Court held: 

It is clear that the function of the trial court is to evaluate and weigh 
the testimony and evidence based upon its observation of the bearing, 
demeanor and credibility of the witnesses appearing in the cause.  It is 
not the function of the appellate court to substitute its judgment for 
that of the trial court through re-evaluation of the testimony and 
evidence from the record on appeal before it.  

 
And in Justice v. Van Eepoel, 132 So.2d 407, 408-09 (Fla. 1961) this Court held:  

Whether on our review of the cold record we would have arrived at the 
same judgment reached by the able and long experienced chancellor is 
not a point now to be settled. … Our own personal reactions at the 
appellate level are not the standards by which our judgment must be 
guided.  The rule is that unless we can conclude from our study of the 
record that the chancellor has acted arbitrarily or has in any fashion 
abused his discretion in making provisions for the custody of minor 
children, we are bound by the presumed correctness of his judgment.  
 
7. Instead of adhering to these bedrock principles of appellate review, 

the Court wrote that the Referee found that when Alters turned the firm over to 

                                                 
2 Cognizant that these principles restrain its foray into appellate fact finding, the 
Court erroneously relies upon Florida Bar v. Sweeney, 730 So.2d 1269, 1271 (Fla. 
1998), as justification. There, the referee did make findings that the lawyer had no 
intent to defraud when the evidence showed that he did. Here, the Court was 
impeded in its review by the lack of findings. Sweeney has no application to this 
case where, as we show below, the issue of when Alters should reasonably have 
regained his footing and recognized the erosion of the trust account despite his 
replenishment is quintessentially a factual determination on unique facts that only 
the fact finder was capable of making. That the Court focuses on the December 
2010 improper transfer (indisputably on Alters’ watch) as the lynchpin for much 
of its findings of willful misconduct underscores the need for a remand. 
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Boldt in August 2009, it was already in financial distress. It then used that “fact” 

as the springboard for jumping over Boldt’s misdeeds and blaming Alters for 

everything, including all the transfers on her watch, even though she was the 

managing partner for most of the relevant period of time (with an equity interest in 

the firm) and even though the match that lit the trust account fire was struck by 

Boldt for reasons having nothing to do with any financial distress.  

8. In fact, the Referee made no finding of financial distress in August 

2009. There was evidence on the operations side that money was tight, but the 

event that sparked the trust account fire was Boldt’s authorization of 20 improper 

transfers from trust to operating in January and February 2010. She had relied 

upon a promise of a departed law partner – with whom she was having an affair – 

that he would deposit $8.5 million in new settlement proceeds into the trust 

account, a substantial portion of which was the firm’s legal fee. The funds were 

never sent. A fee based upon a settlement of that size in late 2009 surely would 

relieve a lot of “financial distress,” had it not been improperly diverted by a 

departing partner.3   

9. The Court criticized Alters for not turning Boldt into the Bar after 

                                                 
3 The Bar also ignored that partner’s misconduct in secretly signing both his new 
firm and ABBRC’s name to the closing statement and diverting the funds. 
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discovering the improper transfers she authorized. 4 Yet the Bar seems to believe 

she did nothing wrong because she was given a diversion, blessed by this Court, 

which is not even discipline.5  What, then, should Alters have turned her in for?  

He left her in charge because he was convinced she made a horrible mistake by 

assuming the money was there, not because she was inept, unqualified or worse. 

Apparently the Court agrees because it did not discipline her. So if she is not 

worthy of discipline (separate and apart from her false testimony to the Bar and at 

this trial), why is Alters disbarred, in part, for leaving her in charge? Boldt, as a 

shareholder, had at least co-equal responsibility with Alters. 

10. To further circumvent a remand to the factfinder, the Court 

determined that the facts on which it relies for finding guilt at the appellate level  

were undisputed.  Respectfully, that is not correct.6 

                                                 
4 At the time of these trust account defalcations, a lawyer was not required to self 
report even if he replenished; hence, Alters only choice was to report Boldt to the 
Bar. 
 
5In fact, the predicate for her diversion was demonstrably false. She pled guilty to 
failing to report one isolated trust account breach. Yet the Bar and she knew that 
was untrue because of the emails and in particular the one from Bruce Rogow to 
Boldt advising her to get with the bookkeeper to review the improper transfers 
(plural) that were involved in January and February 2010. (Exhibit K and footnote 
10 of Alters’ Response Brief.) She would not need to do that for one transfer. 
 
6One note about Searcy. Even if Alters’ personal tax issue was relevant, the 
remedy for excluding evidence is a new trial. And the Bar auditor himself 
identified that the email chain regarding taxes was out of sequence, portending a 
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11. When Alters retook the reigns of the firm he was given false bank 

reconciliations in July and August 2010, showing the progress he had made to 

replenish the trust. (T.3857-58, 3904-05, A.120.) In September he was apparently 

poisoned and violently ill for almost two months. (T.3187-88, 3454, 3539-40, 

3804-10.) The Bar stipulated to his illness. Upon his return, he quickly fired the 

bookkeeper and ordered a review of everything, after which he discovered 

sometime in December 2010 that contrary to his belief (and what was represented 

to him), the deficit had gotten worse, not better. (T.3541, 3913-14, 3190, 3192.) 

But, at its core, when Alters should have first known of the further erosion of the 

deficit after he retook the reigns of the firm in June, given the events just 

described and the disarray of the books left by the departed bookkeeper, is a 

factual determination that only the Referee could make. Even in Florida Bar v. 

Rousso, 117 So.3d 756 (Fla. 2013), this Court accepted the notion that a diligent 

lawyer could be misled by a bookkeeper for at least a period of a month or two 

before detecting a problem. The extant circumstances here gave rise to factual 

issues in that regard that this Court was ill equipped to resolve on its own from a 

                                                                                                                                                             
tampering issue. If Alters had occasion to address the issue, (he did not because 
the evidence was excluded), he might have shown the email denying any tax owed 
was fake, just like the scores of text messages. Instead, the Court has recited an 
issue never fully developed seemingly as fact, thereby making Alters look guilty to 
further support its appellate fact finding. 
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cold record.  In fact, the Referee at least implicitly found in Alters’ favor on that 

point and this Court should not have substituted its judgment for hers. At worst, 

she should be given the opportunity to fill in the gaps based upon testimony she 

heard and evidence she reviewed. After all, she sat on this case since early 2012, 

sat through the equivalent of a one month trial and probably invested a thousand 

hours into the case.  She deserves and earned the opportunity to complete the task. 

12. If given the opportunity, the Referee would likely expressly find, 

based upon abundant record evidence, that Alters was misled for over two months 

when he first retook the reigns of the firm, was ill for another two (late September 

through sometime in November around Thanksgiving), and upon regaining his 

footing in December, he uncovered and fixed the problem in relatively short order, 

with the account being replenished by March 2011.7 Even under Rousso, a 

factfinder could find that Alters was not even negligent in failing to detect the 

problem sooner on these unique facts. That is the proper approach rather than this 

Court creating its own narrative. And certainly a reasonable factfinder could 

conclude that even if Alters made mistakes or errors of judgment, his conduct 

would justify less than disbarment based upon a narrative found by the finder of 

                                                 
7 As noted earlier, the Court focused on this single December transfer, before 
Alters regained his footing, as justification for a bevy of appellate fact finding of 
willful misconduct justifying disbarment. 
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fact – based upon record evidence - that varies from the one recited by this Court 

based upon its own review of the cold record.8  

13. The Court should also reconsider and reverse its removal of the 

Referee and let her complete her fact finding task.  She did nothing to deserve the 

public humiliation visited upon her by her removal, without much explanation or 

any chance to defend herself.  Fundamental fairness and due process (for her and 

Alters) require nothing less.  

Costs 

14. The Referee found that as far back as 2012, it was manifest that the 

January and February 2010 improper transfers were authorized by Boldt, not 

Alters. This Court did not undo that finding, but simply leapfrogged over it to 

criticize Alters for not turning in Boldt or removing her from trust account 

responsibility. Yet, it has assessed against Alters the Bar’s expert costs associated 

with the emails and draft confession letters related to those improper transfers, 

when all experts established that Alters and Bruce Rogow were telling the truth 

                                                 
8 A word on the commingling issue. The reason why the rule was changed after 
Rousso is because everyone, including the Bar, recognized that a lawyer 
replenishing a trust deficit is not commingling because the lawyer has disavowed 
ownership of the deposited funds. See eg. Guzzetta v. State Bar, 43 Cal.3d 962, 
978-979 (Cal. 1987). A close look at the two cases cited in Rousso for the contrary 
proposition reveals that the citations were strained, as any such implication was   
buried in the penumbras and not sufficient to give any useful advice to attorneys. 
At the time Alters replenished the funds Rousso was years away.  
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and Boldt was not, i.e. Boldt authorized those transfers without Alters’ knowledge.  

15. Long before experts were hired, Alters implored the Bar to drop the 

issue of the January and February 2010 transfers and focus on the time period 

from February to December, but the Bar steadfastly refused, without any non-

frivolous basis for doing so. If anyone is responsible for those costs it should be 

Boldt, who lied to the Bar and the Referee in denying she authored the draft 

confession letter, long after confessing to Rogow and others that she, not Alters, 

was responsible for those transfers.9 Awarding these costs against Alters is not 

just. 

16. As to the remainder of expert fees, the Bar lost on the issue of text 

messages. Alters conclusively proved that the Bar’s expert’s hypothesis of how the 

modify times on messages changed was wrong and that the bookkeeper tampered 

with  text messages to try to frame Alters and protect Boldt, with whom he went to 

work after Alters fired him. Why should Alters pay for the Bar’s expert who got it 

wrong? That sends a pernicious message that the Bar can waste money and 

resources pursuing meritless claims and fact patterns so long as it secures some 

kind of conviction unrelated to its expenditure. That is not right. The Referee did 

not abuse her discretion in refusing to award those costs to the Bar. 

                                                 
9 Why the Bar would choose to believe Boldt and not Rogow and the forensic 
evidence remains one of the great mysteries in this case. 
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17. Finally, the Referee found that by the time the 2014 Complaint was 

filed, the accounting issues were resolved. There was no dispute that the transfers 

occurred, the issue was Alters’ role in authorizing them, (or not) and other non-

mathematical or accounting issues. The Bar’s auditor even admitted he spent a lot 

of time reviewing his predecessor’s audit work and the Bar relied upon exhibits 

introduced by Alters showing the transfers.  Much of the documents introduced 

into evidence were from the 2012 case. There was no basis for tagging Alters with 

those massive costs here, especially when Boldt was assessed only a standard 

administrative fee.   

CONCLUSION 

The Court divested the Referee of her role as finder of fact and engaged in 

unjustified appellate fact finding. That is contrary to settled law. It should 

reconsider that decision, reinstate the Referee and remand for further fact finding.  

There is also no symmetry between the relative faults of Boldt and Alters 

and the “justice” meted out with respect to each. That disparity, if left uncorrected, 

will forever remain a troubling feature of the Bar’s prosecution of their two cases.  

WHEREFORE, Alters moves for rehearing. 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent 

via email to: William Mulligan, wmulliga@flabar.org Bar Counsel, The Florida 

mailto:wmulliga@flabar.org
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Bar, and Adria Quintela, aquintel@flabar.org Staff Counsel, The Florida Bar this 

5TH day of December, 2018.  

    YOUNG, BERMAN, KARPF & GONZALEZ, P.A.  
    Attorneys for Respondent  
    1101 Brickell Ave., Ste. 1400 N  
    Miami, Florida 33131 
    Tel. 305-945-1851 
    Direct: 305-377-2291 
    Fax: 786-219-1980 
    Email: aberman@ybkglaw.com  
 
 
    By: /s/ Andrew S. Berman        
     ANDREW S. BERMAN  
     Fla Bar No.: 370932 
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