
IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR Supreme Court Case
No. SC14-100

Complainant,
The Florida Bar File

v. No. 2012-70, 199 (11P)

JEREMY W. ALTERS

Respondent.
_____________________________/

RESPONDENT’S REQUEST FOR JUDICIAL
NOTICE OR TO SUPPLEMENT RECORD OR
NOTICE OF SUPPLEMENTAL AUTHORITY

Respondent, JEREMY W. ALTERS (“Alters”), requests this Court to take

judicial notice of, permit supplementation of the record with, or accept as

supplemental authority, the following two recommendations entered by the Referee

on September 26, 2017:

a. “Recommendation on the Florida Bar’s Amended Motion
to Assess Costs,” and 

b. “Recommendation on Respondent’s Amended Motion to
Tax Attorneys’ Fees and Costs and to Amend This Motion” 

and states:

1. On September 26, 2017, the Referee entered two (2) detailed and

comprehensive recommendations on cross-motions for costs filed by each side
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against the other. Both orders have been filed in this case file by the Referee and

copies of each are attached as Composite Exhibit A. 

2.  The Referee recommended denial of the Bar’ motion to tax costs of

$305,360.03, finding only that the standard $1,250 fee should be assessed against

Alters.  She found, inter alia, that the costs were incurred on claims that the Bar was

unable to prove; none of the costs was reasonable or necessary to establish the

violations found by the Referee; and the disparate treatment by the Bar of Alters and

Kimberly Boldt, “and its inexplicable dismissal of charges against her commands that

the Bar’s costs not be taxed against Respondent.”

3. On Alters’ motion, the Referee recommended that costs in the amount

of $143,913.35 be assessed in his favor against the Bar. The Referee expressly found

that there was no justiciable issue of law or fact from the beginning on the discrete

and severable issue of whether Alters authorized any improper trust account transfers.

The Referee found that he did not. (Order on Alters Mot. at 4.) 

Read in tandem with the order on the Bar’s motion for costs, (Order on Bar

Mot. at 4), this order found that the Bar knew even before it moved for an emergency

suspension of Alters in December 2011 that it had no evidence that he authorized any

transfers from the trust to operating account. The Referee even reiterated that the

Bar’s then auditor, Carlos Ruga, “had no basis to swear (as he did) in connection with
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the emergency suspension petition that Respondent authorized any transfers from

trust to operating, and he admitted as much when he was cross examined at the

emergency suspension hearing.”  (Order on Alters Mot. at 5.)  Yet, the Bar’s

continued pursuit of that frivolous issue forced Alters to needlessly hire experts to

defend against the charges and bolster the truth of his assertions of innocence.

 4. The Bar initially contemplated having the cost issues reviewed as a

collateral matter along with its Petition for Review on the merits. In fact, the ground

for its April 13, 2017 motion for enlargement of time to file its initial brief was:

In order to allow sufficient time for the Referee to issue her
ruling [on costs] and for the Bar to potentially brief any
necessary issues related to these [cost] motions, the
undersigned would request a 60 day extension for the filing
of the Bar's Initial Brief. 

5. However, because of health and other issues the Referee advised the

parties about and apologized for, the cost recommendations did not arrive in time for

the parties to brief them and briefing is now closed on the main petition.  It is a virtual

certainty, however, that the Bar will seek review of both recommendations, as it

telegraphed in its April 13 motion for extension.

6. Regardless, and more importantly for these purposes, the findings by the

Referee in both attached recommendations bolster and further illuminate the

Referee’s thinking and reasoning that went into the Report and Recommendation that
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is the subject of the Petition for Review. As such, the Court should consider both

orders as part of its deliberative process on that Petition. Three vehicles exist for that

to occur: judicial notice and supplementation of the record or notice of supplemental

authority.

7. Florida Statutes Section 90.202 (2017) provides that a court may take

judicial notice of (a) decisional law and (b) records of any court of this state.  It may

even do so in the absence of a request by a party. Elmore v. Florida Power & Light

Co, 895 So.2d 475, 478 (Fla. 4  DCA 2005)(citing to comment of section 90.202, Fla.th

Stat.)  The two orders in question - which are collateral to and derivative of the

Report currently before the Court - fit neatly within each category.  

8. The question may arise whether an appellate court, as opposed to a trial

court, may take judicial notice.  This Court has repeatedly held that it may take

judicial notice of its own files, even from a different appeal or case.  Foxworth v.

Wainwright, 167 So.2d 868 (Fla. 1964); Irvin v. Chapman, 75 So.2d 591 (Fla. 1954);

Collingsworth v. Mayo, 37 So.2d 696 (Fla. 1948)(Supreme Court could take judicial

notice of its own records); Cf.  Dep’t. of Legal Affairs v. Dist. Ct. App., 5  Dist., 434th

So.2d 310, 313 (Fla. 1983)(an appellate court may take judicial notice of its own

unwritten decisions in another case).  Here, Respondent asks the Court to take judicial

notice of the contents of its own file in this case for the purpose of considering the
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two recommendations in connection with review of the main Petition for Review. 

The request is entirely permissible.

9. Alternatively or serially, Respondent asks the Court to supplement the

record with the two orders or consider this motion and the two cost orders (filed in

this case by the Referee) as a notice of supplemental authority. Fla. R. A. P. 9.225. 

 10. Regardless of the vehicle the Court elects to employ, it is in the interests

of justice that it consider these two cost recommendations in its review of, and

deliberations on, the main petition.  Both are based upon the record already before

this Court, afford greater insight into the Referee’s thought process in connection

with the Report and Recommendation under review, and raise serious questions about

the Bar’s treatment of Alters by expounding upon findings made in the Report.

11. Bar counsel has been consulted and has advised that we may represent

the following concerning the Bar’s position:

The costs orders are not ripe for the court’s consideration
at this juncture as the orders have not yet been presented to
the Board of Governors. Additionally, Respondent’s
motion is improper as the issue of costs is not ripe for
consideration by the court at this time and is not germane
to this court’s consideration of the issues which have
already been briefed and are on appeal. 

12. First, the Bar’ position is baffling and runs counter to what it represented

to this Court on April 13, 2017, when it sought an extension of time to file its brief
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because it was waiting for these very orders to arrive.  It told this Court it wanted the

chance to potentially brief the cost issues at the same time as the main issues, 

meaning if it lost.   1

13. Second, the Bar is wrong in claiming that the orders are not germane to

the issues already briefed.  Cost issues aside, the orders are extremely detailed and

shine critical light on the thought processes and reasoning of the Referee in her

Report.

14. Alternatively, Alters would not be averse to additional limited briefing

on the cost issues and a consolidation of them with the primary Petition for Review.

But regardless, it would be unjust for this Court to not have the benefit of the

Referee’s thought processes and findings in these two important orders.

WHEREFORE, Respondent moves the Court to take judicial notice of, 

supplement the record with, or recognize as supplemental authority, the attached two

recommendations dated September 26, 2017. 

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent

1

If the Bar is actually claiming that it wants the opportunity to brief the cost issues,
that can be remedied by ordering further limited briefing.  But its ripeness argument
clearly conflicts with its prior representation to the Court. 
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via email to: William Mulligan, wmulliga@flabar.org Bar Counsel, The Florida Bar,

and Adria Quintela, aquintel@flabar.org Staff Counsel, The Florida Bar this 5    dayth

of October, 2017. 

YOUNG, BERMAN, KARPF & GONZALEZ, P.A. 
Attorneys for Respondent 
1101 Brickell Ave., Ste. 1400 N 
Miami, Florida 33131
Tel. 305-945-1851
Direct: 305-377-2291
Fax: 786-219-1980
Email: aberman@ybkglaw.com 

By: /s/ Andrew S. Berman       
ANDREW S. BERMAN 
Fla Bar No.: 370932
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IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR Supreme Court Case
No. SC14-100

Complainant,
The Florida Bar File

v. No. 2012-70,199 (11 P)
JEREMY W. ALTERS

Respondent.

RECOMMENDATION ON THE FLORIDA BAR'S AMENDED MOTION
TO ASSESS COSTS

THIS CAUSE was heard on Thursday, February 9, 2017 and Friday, February

24, 2017 on the Florida Bar's Amended Motion to Assess Costs. The Referee,

having reviewed the motion and Respondent's Response in Opposition to Bar's

Motion to Tax Costs, having received evidence from the Bar and Respondent and

being otherwise fully advised in the premises, it is

RECOMMENDED as follows:

The Bar seeks to tax costs totaling $305,360.03 against Respondent, Jeremy

W. Alters in this matter. It argues that all of the costs were properly incurred and

are taxable under Rule 3-7.6(q) and Rule 5-1.2(h) of the Rules Regulating The

Florida Bar. It further argues that the costs were necessary and reasonable to its

investigation of Respondent and not excessive. Respondent timely served a

Response in Opposition to Bar's Amended Motion to Assess Costs in which he

1

COMPOSITE EXHIBIT A



argues that the Bar did not prevail on the majority of the alleged violations and that

the Bar's costs were unnecessary and excessive. Respondent was charged with six

rules violations ofwhich this Referee recommended he be found guilty oftwo which

involved failure to take corrective action to avoid a recurrence of problems created

by others. At the sanctions hearing, the Bar continued to seek disbarment even in the

wake of the Report and Recommendation's factual findings that Respondent

engaged in no misconduct that would justify that harsh discipline.

In contrast, Respondent argued that while the two rules he was found to have

violated might carry a discipline from a public reprimand to a suspension, based

upon the totality ofthe circumstances and the mitigation, he (1) had suffered enough

at the hands of the Bar's prosecution of him and (2) proportionality required that he

be treated similarly as was Kimberly Boldt, his former partner, who was offered a

diversion program despite the evidence that clearly indicated her involvement in the

improper transfers from their firm's trust account.

Given how this case began and was litigated by the Bar for over five years -

still to this day the Bar seeks the ultimate sanction - it is hard to imagine Respondent

obtaining a better result, especially considering that he admitted from the beginning

to the conduct that formed the basis of the recommendation of guilt and at all times

was willing to meet with the Bar or provide a sworn statement. This Referee also

noted that the Respondent had fully cooperated with the Bar and provided
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voluminous documentation for their review. In addition, the Respondent had also

brought to the Bar's attention that there had been other improper transfers from the

firm's trust account that the Bar's auditor had missed.

Rule 3-7.6(q)(2) provides in pertinent part as follows:

Discretion ofReferee. The referee shall have discretion to
award costs and, absent an abuse of discretion, the
referee's award shall not be reversed.

Section 3 of the Rule provides that,

When the bar is successful, in whole or in part, the referee
may assess the bar's costs against the respondent unless it
is shown that the costs of the bar were unnecessary,
excessive, or improperly authenticated.

In addition to having no trouble finding that Respondent was the prevailing

party on the substantial issues in this case (which is itself sufficient to deny most

costs of the Bar), this Referee also finds that the Bar's costs were unnecessary and

excessive in connection with the rules violations found to have occurred. They

required no forensic review, no thousands ofhours trying to prove misappropriation

and no significant expenditure of costs by the Bar.

The essence of this case was never a dispute over how much was improperly

transferred from trust to operating, but over who was responsible. The Bar ignored

evidence that was front and center and refused to believe or even interview credible

witnesses such as Bruce Rogow and Respondent himself, instead siding with

Kimberly Boldt whom this Referee found to be not credible. Furthermore, the Bar
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relied heavily on the text messages provided by the Respondent's ex-brother in law,

Mr. Salpeter, whose testimony was completely discredited by the creator of the

software Mr. Salpeter claimed to have used to save the text messages as well as by

the forensic expert hired by the Respondent who was able to demonstrate clearly that

the text messages had been tampered with and were therefore completely unreliable.

The expert's testimony towards the final stages of the disciplinary proceedings

provided a clear explanation for the odd data shown on the printouts relied upon by

the Bar. The Bar's auditor had testified that much of his time had been spent on

analyzing and comparing the text messages to other records and financial documents

and that the text messages was the evidence he relied upon heavily in arriving at his

conclusions against the Respondent. Even after this evidence was demonstrated in

court, the Bar was not persuaded from their effort to disbar the Respondent.

Before the emergency suspension hearing Respondent supplied the Bar with

evidence that Ms. Boldt confessed to him and Bruce Rogow that she was the one

who authorized the improper transfers. He also supplied her draft confession letter

and email to Respondent and Bruce Rogow.' In letter after letter to the Bar,

i Even at this late date, the Bar continues to make an issue of that email and letter,
claiming it was not authentic. The evidence demonstrated that Respondent's Exhibit
6 at the emergency suspension hearing, was presented in response to a November
2011 affidavit by Boldt that was emailed to Respondent' counsel at around 7 pm the
evening before the emergency suspension hearing on January 5, 2012. Respondent
testified that he and his staff were up most of the night pulling documents to prove
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Respondent's counsel requested to meet with the Bar to explain everything. Yet the

Bar refused to meet with him.2 It did, however, meet at least six times with Ms.

Boldt for hours on end, showing a remarkable and disturbing imbalance in its

investigation between Respondent and Boldt.

Respondent's lawyer also warned the Bar when it was considering a petition

for emergency suspension to follow the evidence and not to rely on its auditor, Carlos

Ruga. Respondent' lawyer wrote on November 7, 2011 as follows:

Our primary concern is that Mr. Ruga is drawing
erroneous inferences from a cold record. We already
found that his claim of 2,000 overdrafts from operating
was erroneous and so advised you.

I can tell you from experience in another recent case that
Mr. Ruga draws improper inferences adverse to lawyers
based upon an incomplete understanding of the facts and
records and he scrupulously avoids asking questions of
respondents to explain things.

That letter proved prophetic. The Bar moved to suspend Respondent on

December 23, 2011, relying exclusively on Mr. Ruga's affidavit. At the emergency

the falsity ofher affidavit, which they did. The Report and Recommendation covers
this issue completely.
2 The Bar stated that it did meet with Respondent however Respondent' counsel
argued that the meeting that did take place was about the co-counsel relationships
that Respondent used to raise funds to repay the trust account, which might have
resulted in additional charges being drawn against him. After the meeting no
additional charges were drawn against Respondent. The unrebutted representation
about the substance of the meeting was that it had nothing to do with the charges at
issue here.
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suspension hearing Mr. Ruga testified that he spent a total of 5 minutes reviewing

Respondent' substantial submissions and evidence that exonerated him. Those

submissions included Ms. Boldt's confession letter and email chain and an email

announcing in September 2009 that Ms. Boldt was managing partner of the firm and

in charge of all finances. None of that was disclosed to the Supreme Court in Mr.

Ruga's affidavit. In this Referee's January 20, 2012 Report and Recommendation, it

found as follows:

On cross examination, Mr. Ruga testified, that he had no
knowledge of who had authorized any of the transactions
that went from trust to operating that he concluded were
improper. It was clear from the testimony and evidence
that Mr. Ruga had no basis in fact to swear under oath that
Respondent made or authorized the transfers from trust to
operating, and he admitted that fact during his testimony.

Having overseen this case since its inception, and having presided over the

emergency suspension hearing that preceded it, this Referee has had the opportunity,

first hand, to observe the demeanor and conduct of counsel and of the participants.

The October 26, 2016 Report and Recommendation chronicles many of this

Referee's observations about how the Bar's treatment of Respondent was so

different from its treatment of Kimberly Boldt. This Referee questioned why that

was so, observing how friendly Bar counsel was to Ms. Boldt in emails, referring to

each other on a first name basis, having attended law school together. The Bar stood

mute while Ms. Boldt sealed incriminating testimony of Mr. Rogow in her

6



disciplinary case. From the almost four weeks of testimony and the presentation of

mounds of evidence, it was clear to this Referee that the Bar stridently pursued the

wrong lawyer. It was Ms. Boldt who, despite her denials, authorized over $1 million

of improper trust account transfers. Based upon her several days on the witness

stand, this Referee found her not to be a credible witness. Yet, inexplicably, the

charges against her were dropped and she was given diversion, which is not even

considered discipline.

From day one, Respondent admitted to the improper trust account transfers

from his firm's account. To justify its extraordinarily high costs, the Bar claims to

the contrary, citing his deposition testimony. But even a cursory inspection of that

testimony proves the Bar incorrect in their position. On page 153, Respondent's

counsel stated, "Bill, just so there's no surprises, I think that we're probably in

agreement on the numbers." On page 155 and 156 Respondent testified, "No... if

there is a dispute I don't think it's a major dispute in terms of dollars. I'm sure

they're close." Respondent goes on to concede that unless there are erroneous costs

involved, "I would think [the Bar's figure is] pretty close to accurate, but I can look

at it and let you know. I don't think our intention at trial is to dispute the numbers

ifwe're on the same page... I mean, ifMr. Duarte calculated the numbers properly,

you're not going to hear me dispute them over $50,000." Respondent was simply
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not going to commit to a specific number because he had no personal knowledge at

that moment.

The fact is that long before this matter started, in fact before the emergency

suspension petition was filed in December 2011, there was agreement on the sums

that had to be and were replenished to the trust account solely by the Respondent.

As for the costs of the Bar's computer expert, the Bar lost on all of the

computer related issues and for that reason alone should not be reimbursed. In

addition, it was because the Bar unreasonably refused to believe anything offered by

Respondent, including documentary evidence, polygraph test results and the

testimony of preeminent scholar and appellate lawyer, Bruce Rogow - choosing

instead to align itself with Ms. Boldt whom I found not credible - that it hired the

expert at all to try to help it advance factual arguments and positions that could never

be proven. It paid its expert around $125,000 to try to disprove the obvious regarding

Ms. Boldt's confession letter and emails and to try to counter or disprove the thesis

ofRespondent's forensic expert regarding the text messages. In the end, the experts

were in agreement that what Respondent has been saying since before the emergency

suspension petition about Ms. Boldt's confession and his lack ofknowledge was the

truth. Namely that Ms. Boldt drafted the letter to the Bar admitting she authorized

the improper transfers in January and February 2010; Ms. Boldt admitted in the letter

that Respondent was unaware of the transfers until she told him about them at their

8



mid-February meeting with Mr. Rogow; and that Ms. Boldt circulated the draft letter

by email to Respondent and Mr. Rogow.

In the Report and Recommendation of January 20, 2012 on Respondent's

petition for reinstatement from the emergency suspension this Referee wrote:

In the end the Bar offered no evidence that Respondent
misappropriated any trust funds or authorized any
improper disbursements of trust funds, which is the core
of its case. The Florida Bar did prove that there were
improper transfers from the trust account to the operating
account but this is not denied by Respondent.

* * *
In summary, there was no evidence that Respondent is
causing or has caused harm to anyone. It is unlikely the
Bar will be able to prove at a plenary hearing that
Respondent misappropriated trust funds or that he
authorized any improper transfers by clear and convincing
evidence.

This Referee also recommended that the Bar file its complaint, if it still chose

to do so, expeditiously because this Referee was then already aware of the harm the

allegations of misappropriation claims was causing Respondent. Yet, the Bar did

not file the within complaint for two more years (with the attendant increased

investigative costs) and the end result, as this Referee correctly predicted, was the

same.

In Florida Bar v. Davis, 419 So.2d 325 (Fla. 1982), the Bar complained that

the referee failed to assess all of its costs against the respondent. The Court noted

that "[t]he underassessment was caused in part by the finding ofnot guilty in two of

9



the three charges. The referee recommended a one-third recovery on some of the

costs." The Court went on to state that "the underassessment was likely influenced

by a perception of the referee that the costs were greatly disproportionate to those

generally generated in a disciplinary action." It then stated as follows:

We have set no hard or fast rules relative to the assessment
of costs in disciplinary proceedings. In civil actions the
general rule in regard to costs is that they follow the result
of the suit. [cites omitted], and in equity the allowance of
costs rests in the discretion of the court. [cite omitted].

We hold that the discretionary approach should be used in
disciplinary actions. Generally, when there is a finding
that an attorney has been found guilty of violating a
provision ofthe code ofprofessional responsibility, the bar
should be awarded its costs. At the same time the referee
and this Court should, in assessing the amount, be able to
consider the fact that an attorney has been acquitted on
some charges or that the incurred costs are unreasonable.
The amount of costs in these circumstances should be
awarded as sound discretion dictates...We find that the
referee's recommendation ofallowing one-third of certain
costs where there has been a finding ofguilt on one charge
but not on two others to have been reasonable.

Id at 328.3 Similarly, in Florida Bar v. Brown, 978 So.2d 107 (Fla. 2008), the Court

affirmed a referee's reduction of costs from $9,143.84 to $1,000, even though the

3 The Bar claims this 1982 case is no longer good law because of more recent rules
enacted on the topic. This Referee disagrees. In Florida Bar v. Martinez-Genova,
959 So.2d 241 (Fla. 2007), decided when the new rules were in effect, the dissent in
a 4-3 decision favorably cited Davis. Although it was in dissent, it would not have
been cited if it were not good law. Moreover, there is no inconsistency between the
amended rules concerning the discretion in awarding costs and the holding ofDavis.
They are in total harmony. Davis offers a logical and rational methodology in
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Bar was successful. In the face of the lawyer's challenge, it affirmed what it

considered to be a "lenient" award, thus acknowledging that referees have discretion

to do as they believe is right.

If this were a general, garden variety case, this Referee might use Florida Bar

v. Davis and recommend that since 2 of6 charges were proven, 1/3 ofthe Bar's costs

should be the starting point for a cost assessment in favor of the Bar and then

determine whether some costs should be eliminated in their entirety. But this is not

a "general" or "garden variety" case and the costs that the Bar seeks to assess against

Respondent are exorbitant and were not reasonable or necessary in connection with

the rules violations that were found. Rather, they are all associated with the

violations the Bar was unable to prove. There is nothing in the rules that requires a

taxation of costs against a respondent where the costs were directly associated with

failed claims and not necessary in connection with the rules violations that were

found to have occurred.

The Bar also effectively ignored its misadventure at the emergency

suspension hearing in trying to link Respondent to misappropriation. Instead, it

doubled down and placed its trust in the lawyer, Ms. Boldt, for whom there was

exercising discretion in assessing costs where the Bar prevailed on some but not
other charges. Particularly where assessment ofcosts is discretionary, resort to how
other referees handled similar issues is always helpful, especially where the
methodology was favorably received by the Supreme Court.
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overwhelming proof of guilt and in the unsavory bookkeeper who went to work for

Ms. Boldt after he was summarily fired by Respondent. Neither of these two key

Bar witnesses was credible. In the process, the Bar ignored testimony of credible

witnesses such as Bruce Rogow and Respondent himself as well as written evidence

that was consistent with their testimony and Respondent's innocence. In addition,

had the Bar conducted a thorough investigation, it would have also discovered that

Ms. Boldt also confessed to Cindy Russell, a paralegal who had lent substantial

money to the firm right after she confessed to Respondent and Mr. Rogow.

Respondent should not have to pay for the Bar's misadventure in continuing to

pursue him for misappropriation when the evidence, from the beginning, did not

support the charge.

Several additional comments on the Bar's costs are warranted. The Bar's

auditor, Mr. Duarte's, affidavit in support of his costs states that through January,

2015 he spent 2,054.75 hours working jointly on both the Respondent and Ms.

Boldt's files and the costs "have been allocated equally to Respondent and Boldt."

While he may have allocated them equally on paper, the Bar made no effort to

allocate them equally between the two in fact. Ms. Boldt, whom the overwhelming

evidence showed authorized the improper transfers in January and February 2010

which caused all of the firm's trust account problems (and which would prompt an

audit), paid costs ofonly $2,000 in her bar disciplinary case, as stipulated by the Bar.
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On the other hand, the Bar wants to assess costs of $114,681.25 against Respondent,

which includes 50% of the costs for Duarte's joint Boldt/Respondent investigation.

On its face that is inequitable, especially when the totality of the circumstances is

considered.

Since the Bar already determined the amount of the deficit before Mr. Duarte

became involved (Mr. Ruga did that in the emergency suspension proceeding and

the funds were replenished in full before that petition was filed), ifthis Referee were

at all inclined to assess his costs against Respondent, it would be for that initial

review of the trust account and a determination of the deficit. But those costs were

incurred in the emergency suspension case and the Bar never moved for its costs

there. They would be compensable under 5-1.2(h) of the Rules Regulating The

Florida Bar, but this Referee has no jurisdiction to tax those costs incurred in 2011

in this proceeding which commenced January 2014.

In addition to reviewing Mr. Ruga's work -which should not be taxed against

Respondent here because Respondent should not have to pay for the Bar to check its

own work - Mr. Duarte's focus was to try prove Respondent guilty of

misappropriation. In that endeavor he did not succeed. Respondent should not have

to pay those costs when it was clear from the beginning that the Bar was stridently
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pursuing the wrong lawyer and did not conduct an objective or even handed

investigation.4

It is noteworthy that Mr. Duarte was permitted (after objection and argument

that as a witness the sequestration rule should not permit him to stay) to sit through

the entire trial as a Bar representative, even though he was a material witness. He

sat through and heard all of Ms. Boldt's testimony. He was then asked on cross

examination whether in view ofher testimony he was then convinced that she at least

authorized the January and February 2010 transfers. He would not concede that

obvious point in the wake of Ms. Boldt's incredible testimony. That, as much as

anything, illustrates the Bar's attitude in this matter. It did not conduct a fair and

impartial investigation. Instead, it held onto its claim to the bitter end, despite

overwhelming evidence that would have caused a reasonable prosecutor to drop

substantial parts of the Bar's case, even mid-trial. Respondent should not have to

pay for the Bar's misguided efforts.

Finally, the Bar repeatedly recited generalized legal platitudes from case law

and its own argument that costs should generally be awarded to the Bar because

"someone has to pay them" and it should not be the membership at large. That may

4 In addition, Mr. Duarte's affidavit did not break down how his hours expended
were divided among his various tasks. There is thus no way to determine, even if
there were an inclination to award those costs associated with the trust account audit
itself that was not duplicitous of Mr. Duarte's work, how much should be assessed.
The Bar must bear the consequences of that failure ofproof.
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be the general rule, but as with all general rules there are exceptions. Respondent

was wrongly overcharged with violations that the Bar could not prove. The Bar

knew it had problems with its misappropriation case certainly no later than January

2012, after the emergency reinstatement hearing. And this Referee cannot overlook

that the Bar did not assess Ms. Boldt with costs above a nominal amount even though

its investigation was joint for most of the time period and even though the evidence

was clear that she is the one who authorized the improper transfers that began this

odyssey for Respondent. It would simply add further inequity to the inequity that

already exists between the two of them to assess costs against Respondent that

should have been borne by Ms. Boldt, but for the Bar's inexplicable decision to

dismiss its claims against her.

Conclusion

1. The Bar only prevailed on two of the six rule violations that they

prosecuted and neither of the two violations involved misappropriation,

fraud or dishonesty on the part of the Respondent.

2. The Bar's costs were all incurred in an effort to prove charges this Referee

found it did not prove or were incurred in the earlier emergency suspension

proceeding in which the Bar never moved to tax costs;
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3. None of the costs incurred by the Bar was reasonable or necessary to

establish the violations found by this Referee, especially where

Respondent admitted to them before the costs were incurred; and

4. The inequity of disparate treatment by the Bar of Respondent and Ms.

Boldt and its inexplicable dismissal of charges against her commands that

the Bar's costs not be taxed against Respondent, regardless of any "general

policy." This was not a garden variety or normal case.

It is therefore this Referee's RECOMMENDATION that the Bar be awarded

costs of $1,250.00, which is the standard administrative fee applicable whenever a

rules violation has occurred, but execution issue only after the Supreme Court's final

order.

DONE and ORDERED in Miami-Dade County Florida on this day of

September, 2017.

M ci J r , Referee

Copies to: William Mulligan, Esq.
Andrew S. Berman, Esq.
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IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR Supreme Court Case
No. SC14-100

Complainant,
The Florida Bar File

v. No. 2012-70,199 (11P)
JEREMY W. ALTERS

Respondent.

RECOMMENDATION ON RESPONDENT'S AMENDED MOTION TO
TAX ATTORNEY'S FEES AND COSTS AND TO AMEND THIS MOTION

THIS CAUSE was heard on Thursday February 9, 2017 and Friday February

24, 2017 on the Respondent, Jeremy Alters', Amended Motion to Tax Attorney's

Fees and Costs and to Amend This Motion. The Referee, having reviewed the

motion and having received evidence from the Bar and Respondent and being

otherwise fully advised in the premises, it is

RECOMMENDED as follows:

Respondent, Jeremy Alters, seeks an award of attorney's fees against the Bar

and he seeks to recoup some of his costs associated with defending against claims

that he argues the Bar knew from the beginning it could not prove. Rule 3-7.6(q)(2)

provides that the referee "shall have discretion to assess costs and, absent an abuse

ofdiscretion, the referee's award shall not be reversed." Section (4) of the same rule

permits a referee to assess costs against the Bar as follows:
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When the bar is unsuccessful in the prosecution of a
particular matter, the referee may assess the respondent's
costs against the bar in the event that there was no
justiciable issue of either law or fact raised by the bar.

Although the Bar never timely objected to this motion in writing (as it was

required to do under section [5] of the rule), it argues that because it prevailed on

some of its claim, costs cannot be assessed against it. The Bar further argues that

the Respondent filed his Motion for Partial Summary Judgment and scheduled it for

hearing. The Bar then filed a Response in Opposition to Respondent's Motion for

Partial Summary Judgment and Respondent thereafter cancelled the hearing. The

Bar argues that Respondent's failure to proceed with his motion is evidence that

there were justiciable issues present. The Referee does not concur with this analysis

or conclusion.

The Bar further argues that neither party in a disciplinary proceeding is

entitled to the recovery of attorney's fees in a Bar proceeding. See The Florida Bar

v. Chilton, 616 So.2d 449 (Fla. 1993). In Chilton, the referee found Chilton not

guilty of any rule violations in the Bar's complaint. While the referee did award

some costs to Chilton, the referee denied an award of attorney's fees. Thereafter,

the referee certified a question to the Supreme Court as to "Whether the respondent

in a bar disciplinary proceeding can recover attorney's fees against the Bar...." Id.

at 450. The court answered the question in the negative stating that the Rules
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Regulating The Florida Bar do "not provide for an award of attorney's fees to either

the Bar or the Respondent." Id. at 451.

Respondent concedes that there is no rule authorizing attorney's fees in

disciplinary proceedings and acknowledges the case cited by the Bar confirming that

fact. He relies instead on the inherent power of the court, citing to Moakley v.

Smallwood, 826 So.2d 221 (Fla. 2002). In Moakley the Supreme Court held that in

the absence of a specific rule or statute authorizing the imposition of fees, a trial

judge has the inherent authority to assess fees for attorney misconduct in the course

of litigation. In this case, the Bar is representing itself and so any fees assessed will

be against the Bar.

The inherent authority doctrine applies where a party acts "in bad faith,

vexatiously, wantonly, or for oppressive reasons." Id. at 224. Although this Referee

has made specific findings as to the imbalance and inequity in the handling of the

cases between Respondent and Ms. Boldt, this does not rise to the level ofbad faith,

vexatious, wanton or oppressive prosecution by the Bar. For said reason, the referee

does not recommend an award of attorney's fees to the Respondent.

In regards to the request to tax the costs incurred in his defense to the Bar, this

Referee finds the Bar's argument unavailing because it is based upon a flawed

interpretation of the rule. The language in the first sentence -"in the prosecution of

a particular matter" - clearly contemplates that the Bar might be successful in some
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parts of its' case, but not others. The Bar's interpretation would read the quoted

phrase out of the rule, when basic principles of statutory construction require that

effect be given to "every word, phrase, sentence, and part of the statute, if possible,

and words in a statute should not be construed as mere surplussage." American

Home Assur. Co. v. Plaza Materials Corp, 908 So.2d 360, 366 (Fla. 2005).

Moreover, "a basic rule of statutory construction provides the Legislature does not

intend to enact useless provisions, and courts should avoid readings that would

render part of a statute meaningless." Quarantello v. Leroy, 977 So.2d 648 (Fla. IS'

DCA 648, 652 (Fla. 5th DCA 2008)(cites omitted). These principles apply to

construction of rules as well.

The standard Respondent must meet to secure an award of costs is the same

standard applied under Section 57.105, Florida Statutes, i.e. no justiciable issue of

law or fact as to a "particular matter." This can change with time, meaning that if

additional facts come to light later in the process, the fact that a claim was justiciable

on day one is no safe haven for the Bar.

On the issue of whether Respondent actually authorized the improper

transfers, this Referee finds there was no justiciable issue of law or fact from the

beginning. This Referee found in January 2012 that the Bar's initial auditor, Carlos

Ruga, had no basis to swear (as he did) in connection with the emergency suspension

petition that Respondent authorized any transfers from trust to operating, and he
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admitted as much when he was cross examined at the emergency suspension

hearing.' The evidence at that hearing, coupled with this Referee's findings of fact

back then, clearly charged the Bar with notice that it was unlikely it would prevail

on this issue down the road. This Referee noted the inconsistencies between Ms.

Boldt's affidavit (introduced by the Bar) and the documentary evidence in its Report

and Recommendation back in January, 2012.

In fact, dating back to January 2012, the Bar had documentary evidence (draft

letter and transmittal emails from Boldt) and testimony by Bruce Rogow and

Respondent that Ms. Boldt was not being candid and that it was she, Ms. Boldt, not

Respondent, who authorized the improper transfers in January and February 2010.

The Bar also had evidence she was in charge of the day to day operations of the firm

from around August or September 2009 until she left sometime in June or July, 2010.

Why the Bar chose to side with her and ignore the evidence remains a mystery, but

it must pay the cost of that bad choice because there were no justiciable issues of

law or fact; simply, there was no evidence that Respondent authorized or that he

knew about the improper trust account transfers when they occurred.

The Bar introduced the transcript of that hearing into evidence in this case.
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Once the Bar filed the within complaint two years later, Respondent was forced to

hire a forensic computer expert to validate what he and Mr. Rogow were saying all

along (and what the documents showed); that Ms. Boldt drafted the confession letter

and circulated it to them by email. Further, Respondent had to prove that the text

messages concerning the transfers after February 2010 were unreliable, even though

the Bar had sufficient evidence they were tampered with way back in 2011, with its

receipt of Exhibit EE, which was a heavily and sloppily redacted version of alleged

texts between Respondent and Salpeter (containing only one side of the alleged

communications) and random texts from others. That fact, coupled with the Bar's

knowledge that Mr. Salpeter - who gave the Bar Exhibit EE - did not keep his cell

phone from which the messages were allegedly downloaded and the fact that he

mysteriously had no text messages from before February 8, 2010, the day before

Ms. Boldt confessed to Respondent and Mr. Rogow, should have been red flags

that the text messages were tampered with and unreliable (as was proven at trial by

Respondent's expert and the creator ofthe software used by Mr. Salpeter to allegedly

save the text messages). The circumstances of the PIM backups, appearing for the

first time years later, in late 2014, after Mr. Salpeter was given criminal immunity,

should also have given the Bar reasonable cause to be concerned about their

genumeness.
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As stated earlier, during the trial it was clear that neither Ms. Boldt nor Mr.

Salpeter were credible witnesses. The written evidence and testimony of the

Respondent's expert and the testimony of the creator of the software used by Mr.

Salpeter contradicted not only the testimony ofMs. Boldt and Mr. Salpeter, but more

importantly the statements made by Ms. Boldt in her affidavit which was relied upon

so heavily by the Bar. If the Bar believed that there was a justiciable issue at the

commencement of the trial, they certainly should have seen the lack thereofafter the

evidence was presented, but that has not changed their position or their pursuit of

Respondent's disbarment.

Among many other troubling features of the Bar's disparate prosecutions, the

only way for the Bar to categorically ignore Mr. Rogow's clear and unambiguous

testimony concerning Ms. Boldt's confession was to conclude he was not telling the

truth, even though his testimony was consistent with the evidence. Yet, the Bar

made no effort even to try to impeach him at trial.

It is therefore this Referee's RECOMMENDATION that the Bar be assessed

costs associated with Respondent's defense of the issue of his authorization and

knowledge of the improper transfers, ofwhich he was found innocent. The costs of

his polygraph expert, John Palmatier, and his computer forensic expert, Yalkin

Demirkaya, who proved that Respondent and Mr. Rogow were truthful all along and

that the PIM backup files were tampered with and unreliable, should be assessed.
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Accordingly, the sum of $143,913.35 should be assessed against the Bar and in favor

of Jeremy Alters, the Respondent.

DONE and ORDERED in Miami-Dade County lorida on this day of

September, 2017. .

Marc(a 1 ab o, keferee

Copies to: William Mulligan, Esq.
Andrew S. Berman, Esq.
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