
IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

 
THE FLORIDA BAR, 
           
          Complainant, 
 
v. 
 
JEREMY W. ALTERS, 
  
          Respondent. 
________________________/ 
 

 
 
Supreme Court Case No. SC14-100 
 
The Florida Bar File No. 2012-70, 199 (11P) 

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO QUASH SUBPOENA  
 

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.410, ALM Media, LLC, d/b/a 

the Miami Daily Business Review, and its reporter Julie Kay (incorrectly named therein as “Julie 

Kaye”) (collectively, the “Daily Business Review”) hereby submit this Memorandum of Law in 

support of their previously filed Objection to and Motion to Quash Subpoena.   

Background 

In this proceeding, the Florida Bar brought a complaint against Jeremy Alters alleging 

trust account misappropriation.  Mr. Alters moved for final judgment in the complaint against 

him, claiming, in part, that prosecutorial misconduct by the Bar provides grounds to terminate 

the proceedings.  One basis for the allegation of prosecutorial misconduct is that Mr. Alters 

claims the Bar violated its rules of confidentiality by disclosing that it was investigating Mr. 

Alters for trust account irregularities.  Early in the investigation, the Daily Business Review 

published an article about the investigation, stating that the Bar’s Director of Public Information 

had “confirmed” that the Bar was investigating Mr. Alters for trust account irregularities.  The 

Daily Business Review acquired this information in the course of gathering news.  Although the 

Bar admits that its employee confirmed the investigation, and the employee provided an affidavit 
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explaining the circumstances under which she did so, Mr. Alters now seeks to depose the Daily 

Business Review for substantially similar information. 

On June 17, 2014, Mr. Alters served a subpoena for deposition in the above-captioned 

matter on Ms. Kay at the Daily Business Review.  Although the subpoena itself is rather broad in 

scope, after the Daily Business Review filed its Motion to Quash, Mr. Alters filed a Response, 

indicating that the only information he seeks is for the Daily Business Review to provide a 

statement that Ms. Kay received word of the investigation from an anonymous tip.  In fact, Mr. 

Alters stressed that he is not interested in discovering the actual source of the tip – he merely 

wants to confirm that Ms. Kay received an anonymous tip.  (Response at pp. 5-6). 

ARGUMENT 

I.  Introduction 

In the normal course of court proceedings, litigants are generally entitled to “every man’s 

evidence.”  However, when compulsory process is directed against a member of the press, 

serious First Amendment questions are presented, and the courts must carefully scrutinize such 

matters, lest there be a chilling effect on the lawful exercise of the press’ First Amendment rights 

and the free flow of information to the public.  When the target of such discovery is information 

obtained by a reporter while actively gathering news, a qualified privilege against compelled 

disclosure provides an exception in all but the rarest of circumstances to the liberal discovery 

rules.  See Ulrich v. Coast Dental Servs., Inc., 739 So. 2d 142, 143 (Fla. 5th DCA 1999).  This 

privilege is founded in the First Amendment and embodies the idea that a free and unfettered 

press is a compelling interest sufficient to justify depriving litigants of potential sources of 

information.  See, e.g., State v. Davis, 720 So. 2d 220, 222 (Fla. 1998); Tribune Co. v. 

Huffstetler, 489 So. 2d 722, 724 (Fla. 1986). 
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The privilege originated in the context of demands to reporters that they reveal their 

confidential sources.  Branzburg v. Hayes, 408 U.S. 665 (1972).  Indeed, protection of 

confidential sources lies at the heart of the reporter’s privilege.  But “[t]he compelled production 

of a reporter’s resource materials is equally as invidious as the compelled disclosure of his 

confidential informants.”  Loadholtz v. Fields, 389 F. Supp. 1299, 1303 (M.D. Fla. 1975).  Thus, 

this First Amendment privilege extends to confidential and non-confidential material, i.e., 

confidential sources, raw video footage, unpublished material, and reporter notes and records.   

In Florida, in addition to constitutional and common law protections, professional 

journalists are protected by a qualified, statutory privilege from disclosing information obtained 

during the newsgathering process.  See Fla. Stat. § 90.5015(2).  To overcome this privilege, the 

party seeking the reporter’s testimony or information must first make a clear and specific 

showing that:    

(a) The information is relevant and material to unresolved issues that have been raised in 
the proceeding for which the information is sought; 

(b) The information cannot be obtained from alternative sources; and 

(c) A compelling interest exists for requiring disclosure of the information.   

Id.1  This burden requires more than argument of counsel; it requires clear and convincing 

evidence that the privilege is overcome.   E.g., State v. Spence-Jones, 39 Med. L. Rptr. 1845, 

1846 (Fla. 11th Cir. Ct. March 7, 2011) (noting that State’s attempt to overcome privilege 

through argument of counsel, without presenting evidence to Court, was insufficient to meet 

burden in overcoming the privilege); State v. Lehyan, 27 Med. L. Rptr. 1735, 1736 (Fla. 15th 

                                                 
1 Section 90.5015 is consistent with the First Amendment privilege and Florida’s common 

law privilege protecting newsgathering information.  See Davis, 720 So. at 227-28.  Furthermore, 
the privilege covers both confidential and non-confidential information and sources.  Id.  The 
privilege is not waived by publication of the information being sought.  Fla. Stat. § 90.5015(4).   
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Cir. Ct. March 19, 1999) (Journalist’s Privilege Statute mandates evidentiary hearing, unless 

subpoenaing party concedes test is not met);  McCarty v. Bankers Ins. Co., 195 F.R.D. 39, 47 

(M.D. Fla. 1998) (privilege not overcome because subpoenaing party has not presented clear and 

convincing evidence of exhaustion of alternative sources).  This is a heavy burden for a 

subpoenaing party to meet.  Id. 

II. Mr. Alters Cannot Make a Clear and Specific Showing to Overcome the Privilege 

In order to overcome the privilege under Florida law, Mr. Alters must satisfy all three 

prongs of the test by a clear and specific showing.  Failure to make such a showing under any 

one prong mandates that the Referee quash the subpoena.  Mr. Alters cannot meet his burden and 

overcome the privilege in this case.  Mr. Alters seeks to discover the nature of a reporter’s source 

– information that has always been the heart of the journalist’s privilege.   

A.   Mr. Alters has not Demonstrated that the Daily Business Review Possesses Information 
Relevant and Material to Unresolved Issues in this Case, Nor Can He Prove a Compelling 
Need Exists for the Testimony. 

 To overcome the privilege, Mr. Alters must show that “the information is relevant and 

material to unresolved issues that have been raised in the proceeding for which the information is 

being sought.”  Fla. Stat. § 90.5015(2)(a).  The mere possibility that a reporter might possess 

tangentially relevant information is insufficient to overcome the reporter’s privilege.  Thus, the 

privilege prevents an attorney from conducting a fishing expedition in order to ferret out 

information that could be useful to his or her case by requiring the attorney to demonstrate that 

the specific information is relevant and material.  The fact that there “may” be useful evidence in 

the information sought is not sufficient to overcome the privilege.  Smith v. Scarlett, 28 Med. L. 

Rptr. 2310, 2312 (Fla. 2d Cir. Ct. Aug. 3, 2000); Costello v. SuperValu Inc., 38 Med. L. Rptr. 

2407, 2408 (Fla. 12th Cir. Ct., Aug. 30, 2010).   
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In addition to relevance and materiality, Mr. Alters must also show a compelling need for 

the information.  The requirement of a “compelling interest” means the information sought must 

go to the heart of a party’s claim.  Muhammad v. State, 132 So. 3d 176, 190 (Fla. 2013) cert. 

denied, 134 S. Ct. 894 (U.S. 2014).  Such a need exists only if non-production “will result in a 

miscarriage of justice or substantially prejudice a party’s ability to present its case.”  Redd v. 

U.S. Sugar Corp., 21 Med. L. Rptr. 1508, 1509 (Fla. 15th Cir. Ct. May 27, 1993).  In other 

words, Mr. Alters must demonstrate that without the requested information, he cannot 

adequately defend himself.  See State v. Bellon, 36 Med. L. Rptr. 1767, 1767 (Fla. 13th Cir. Ct. 

June 4, 2007) (to overcome privilege, state must show “the need for the testimony is so 

compelling that it cannot otherwise establish its case.”); Seo v. Kim, 30 Med. L. Rptr. 1799, 

1800 (Fla. 4th Cir. Ct. April 9, 2002) (no compelling interest shown in information that “may be 

useful” in proving case); Smith v. Scarlett, 28 Med. L. Rptr. 2310 (Fla. 1st Cir. Ct. 2000) 

(privilege not overcome because “no evidence that Defendant cannot litigate his case in a fair 

manner without [the requested information]”); State v. Lehyan, 27 Med. L. Rptr. 1735, 1736 

(Fla. 15th Cir. Ct. 1999) (finding no compelling need because “the State could prove its case 

without the journalist witness”); McCarty, 195 F.R.D. at 47 (movant must show that need for 

“testimony is so compelling that he cannot otherwise establish his entitlement to relief on his 

asserted claims”). 

Here, Mr. Alters claims he wants to confirm that Ms. Kay received an anonymous tip 

about the investigation – he is not trying to determine the identity of the anonymous source.  

Indeed, his entire theory is that Ms. Kay does not know the identity of this anonymous source.  

Even assuming that Mr. Alters’ theory is correct, whether Ms. Kay in fact received an 

anonymous tip does not prove his malicious prosecution claim, which is based, in part, on an 
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alleged breach of confidentiality by the Bar.  The breach of confidentiality turns on whether the 

conversation between the Daily Business Review and the Florida Bar violated Rule 3-7.1 of the 

Rules Regulating the Florida Bar.  Rule 3-7.1(e) states “[a]uthorized representatives of The 

Florida Bar will respond to specific inquiries concerning matters that are in the public domain, 

but otherwise confidential under the rules, by acknowledging the status of the proceedings.”2  

Under Mr. Alters’ theory of his case, the Bar violated Rule 3-7.1(e) when it confirmed the 

existence of the investigation, because the investigation was not in the public domain.  However, 

the Bar provided an affidavit that it followed Rule 3-7.1(e) by confirming the existence of the 

investigation when it received a specific inquiry from a member of the press that identified both 

the attorney being investigated and the exact nature of the investigation, thus indicating the 

information was in the public domain.3  The Daily Business Review article also states that the 

Bar confirmed the investigation.   

                                                 
2 Mr. Alters’ Motion to Dismiss/For Summary Judgment relied heavily on the case of The 

Florida Bar v. Rubin, 362 So. 2d 12 (1978).  Unlike the instant matter, in Rubin, the Bar issued a 
press release about an investigation, when it should still have been confidential, that far exceeded 
the permissible disclosure of the pendency or status of the case.  Id. at 16.  The press release 
informed the public that Bar referees had found Rubin guilty of neglecting legal matters and that 
the Board of Governors intended to petition for his disbarment.  Id. at 13.   

3 To the extent Mr. Alters wants to impeach the facts relayed in the affidavit, Florida courts 
have consistently held that impeachment is not a compelling need sufficient to overcome the 
reporter’s privilege.  Redd v. U.S. Sugar Corp., 21 Med. L. Rptr. 1508 (Fla. 15th Cir. Ct. 1993) 
(“[T]he possible use of the information for impeachment does not go to the heart of issues before 
the Court and does not demonstrate a sufficiently compelling need to overcome the reporter’s 
privilege.”); State v. Roman, 9 Med. L. Rptr. 1733, 1734 (Fla. 5th Cir. Ct. 1983) (finding 
impeachment is a “collateral matter” of insufficient probative value to overcome the privilege);  
State v. Smith, 29 Med. L. Rptr. 2438, 2439 (Fla. 12th Cir. Ct. March 16, 2001) (although letter 
from criminal defendant to reporter, containing admissions concerning commission of crime, 
may be useful in impeaching the defendant should he take the stand to testify, such purposes are 
not sufficiently compelling); Fancher v. Lee Cty. Humane Soc’y Inc., 27 Med. L. Rptr. 1447, 
1447-48 (Fla. 20th Cir. Ct. Dec. 14, 1998) (impeachment not a compelling need under common 
law or statutory privilege); Bartsch v. Southland Corp., 13 Med. L. Rptr. 2165, 2166 (Fla. 9th 
Cir. Ct. 1987) (stating that the need for impeachment is not sufficiently compelling).   
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How Ms. Kay initially obtained the information does not alter or undermine the evidence 

presented by the Bar.  Indeed, it does change in any way the conversation between Ms. Kay and 

Francine Walker.  Whether the Daily Business Review obtained the information about the 

investigation from an anonymous source or not, once the information was in the hands of a 

member of the press and presented to The Florida Bar, the Bar considered this to be in the public 

domain.4  Whether the information was in fact in the public domain based on these facts is a 

question for the Referee.  Evidence regarding the nature of the reporter’s source does not change 

the analysis or underlying facts of the Bar’s confirmation of the investigation and Ms. Kay is 

simply not competent to testify on the ultimate question of whether something was or was not in 

the public domain. The evidence Mr. Alters seeks – a statement from the Daily Business Review 

that it learned of the investigation from an anonymous source – simply will not provide any 

additional evidence that is probative of whether the Bar breached confidentiality.  Evidence that 

will not prove his defense cannot provide the basis to pierce the privilege.5   

                                                 
4 To the extent Mr. Alters’ ultimate purpose is to show that someone at The Florida Bar was 

the “anonymous source” and that the Bar was circumventing its own confidentiality rules by 
putting the information in the public domain and then confirming it, the testimony sought from 
Ms. Kay would likewise not be probative – at best, she could testify only that the tip was 
anonymous, not from where it came.  As discussed in FN 5 and section II.B, below, individuals 
at The Florida Bar who may have been privy to the existence of the investigation are the proper 
sources for such testimony. 

5 The availability of alternative sources, discussed below, also extinguishes any compelling 
interest Mr. Alters might have in such information.  Although the alternative sources and 
compelling interest are two separate prongs of the privilege, each of which must be met in order 
to compel disclosure, the availability of other sources for the information sought negates any 
compelling need that might otherwise exist.  Gadsden County Times, Inc. v. Horne, 426 So. 2d 
1234, 1242 (Fla. 1st DCA 1983).  See also Muhammad, 132 So. 3d at 190 (where alternative 
sources existed, defendant could not show a compelling need for reporter’s testimony).   
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Moreover, embodied within the malicious prosecution defense is the more general 

proposition that Alters claims he is not guilty and the Bar lacks any foundational evidence 

against him.  Clearly, Alters has multiple defenses, and his malicious prosecution claim and 

overall defense will not rise or fall on the Daily Business Review testimony alone.  The potential 

information available from the Daily Business Review simply does not rise to the level of a 

compelling need and the subpoena should be quashed. 

B.   Mr. Alters has not Demonstrated that he has Exhausted All Possible Alternative Sources. 

Before he can overcome the privilege, Mr. Alters must also prove that he has exhausted 

alternative sources for the information being sought.  “The test is simply whether other sources 

for the same information are available.”  Florida v. Abreu, 16 Med. L. Rptr. 2493, 2494 (Fla. 

11th Cir. Ct. 1989).  Therefore, any person “who can provide the same information as [the 

journalist] is an alternative source.”  Tribune Co. v. Green, 440 So. 2d 484, 486 (Fla. 2d DCA 

1983).  When substantially similar information can be obtained from a source other than the 

journalist, the journalist’s privilege will not be overcome. See, e.g., State v. Smith, 29 Med. L. 

Rptr. 2438, 2439 (Fla. 12th Cir. Ct. March 16, 2001) (substantially similar information in letter 

in court file was alternative source to letter Defendant sent to newspaper); Bartsch v. Southland 

Corp., 13 Med. L. Rptr. 2165, 2166 (Fla. 9th Cir. Ct. 1987) (stating “this prong of the test is not 

satisfied merely because there are no other witnesses to a particular conversation”).   

The central goal of Mr. Alters’ subpoena of the Daily Business Review is to determine 

whether The Florida Bar prematurely disclosed information about the pending investigation of 

allegations against him.  To prove an improper disclosure, Mr. Alters seeks evidence that 

information about the investigation had not yet reached the public domain when the Bar 

confirmed its investigation.  Mr. Alters argues that, if the Daily Business Review can state that it 



 9

received word of the investigation from an anonymous tip, this will provide conclusive evidence 

that the investigation was not part of the public domain – and he mistakenly argues that the Daily 

Business Review is the only possible source of this information. 

But Mr. Alters has not shown why the Daily Business Review is the only source that can 

provide evidence as to this point.  Other potential resources include any person who had 

knowledge of the investigation.  For example, the complainant, who has been aware of the 

investigation since its inception, as well as any witnesses and anyone within his own firm who 

became aware of the investigation while it was confidential are all potential alternative sources.  

The Bar is the only party involved that is bound by the requirement of confidentiality, so there 

are obvious and likely sources who can testify as to whether they chose to publicly disclose the 

pending investigation prior to the Bar’s confirmation of it. Fla. Stat. Bar Rule 3-7.1 (“Unless 

otherwise ordered by this court or the referee in proceedings under these rules, nothing in these 

rules will prohibit the complainant, respondent, or any witness from disclosing the existence of 

proceedings under these rules, or from disclosing any documents or correspondence served on or 

provided to those persons.”).  

Every employee at the Bar who was privy to the investigation is also a potential 

alternative source that Mr. Alters must exhaust before intruding into the Daily Business Review’s 

newsroom.  Overstreet v. Neighbor, 9 Med. L. Rptr. 2255, 2256 (Fla. 13th Cir. Ct. Sept. 13, 

1983).  For example, in Overstreet, the plaintiffs moved to compel journalist testimony to 

discover the identity of certain confidential sources that had provided information forming the 

basis of an article.  Id.  Because the plaintiffs could have interviewed more than 117 employees 

of a company to identify the confidential sources, the plaintiffs could not meet their burden to 

overcome the journalists’ privilege.  Id.  Even where the potential alternative sources are not 
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easily identified, the burden is on the subpoenaing party to exhaust all alternative sources. 

Muhammad, 132 So. 3d at 190 (refusing to compel testimony where 28 other people witnessed 

execution).  Whoever tipped off the Daily Business Review certainly knows whether he or she 

did so.  Without showing that he has exhausted these potential sources, Mr. Alters cannot meet 

his burden to compel the Daily Business Review testimony.   

Mr. Alters has provided no evidence or argument to explain why he has failed to exhaust 

the multitude of alternative sources.  Rather, he would prefer to compel privileged information at 

the core of the journalist’s privilege – the nature of a source – to provide duplicative information 

available elsewhere.  There has been no showing by Mr. Alters that he has exhausted all possible 

alternative avenues of information.  The First Amendment interests at stake simply cannot yield 

under these circumstances.   

Conclusion 

Given Mr. Alters’ failure to show that he has exhausted all alternative sources of 

information or that a compelling need exists for the information, the Daily Business Review’s 

privilege to be free from such intrusions into the newsroom must prevail.  Mr. Alters cannot meet 

his burden in overcoming the reporter’s privilege in Florida, and the subpoena issued to the Daily 

Business Review should be quashed. 
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 Respectfully submitted, 
 
THOMAS & LOCICERO PL 
 
/s/ Deanna K. Shullman_________________ 
Rachel E. Fugate 
   Florida Bar No. 0144029 
   rfugate@tlolawfirm.com 
601 South Boulevard 
Tampa, Florida 33606 
Tel:  (813) 984-3060 
Fax:  (813) 984-3070 
 
Deanna K. Shullman 
   Florida Bar No. 0514462 
   dshullman@tlolawfirm.com 
8461 Lake Worth Road, Suite 114   
Lake Worth, FL 33467 
(561) 340-1433  
(561) 340-1432 (fax) 
 

 Attorneys for the Daily Business Review 
 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was furnished via electronic 

notification from Florida Court’s E-Portal to William Mulligan, Esq., The Florida Bar, 444 

Brickell Avenue, Ste. M 100, Miami, FL 33131 (wmulliga@flabar.org) and Andrew Berman, 

Esq., 1101 Brickell Avenue, Ste. 1400 N, Miami, FL 33131 (aberman@ybkglaw.com) on this 

14th day of August, 2014.  

 

   /s/ Deanna K. Shullman   
   Attorney 


