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IN THE SUPREME COURT OF FLORIDA

(Before a Referee)

THE FLORIDA BAR Supreme Court Case No:SC14-100
Complainant,

The Florida Bar File No. 2012-70,199 (IIP)
V.

JEREMY W. ALTERS,

Respondent

REPORT OF REFEREE ON COMPLAINT OF THE FLORIDA BAR

I. SUMMARY OF PROCEEDINGS

The undersigned was appointed as Referee to conduct a hearing on Respondent's
Motion to DissolveSuspension InSupreme Court Case No.SCll-2467. The hearing was
conducted on January 5 and 6, 2012 and the undersigned Referee recommended that the Court
dissolve its December 28, 2011 order of suspension and that the Respondent be reinstated
Immediately. It was also recommended that The Florida Bar be ordered to file its complaint if it
still chose to do so expedltlously so that the matter could be resolved in short order. The Court
then reinstated the Respondent and two years later on January 22, 2014, The Florida Barfiled
the Complaint against the Respondent which is the subject matter of this case and against his
former partner Kimberly Lynn Boldt (Supreme Court Case No. SC14-118, The Florida Bar File No.
2012-70,434 IIP).

On January 24, 2014 the Bar filed its Motion to Consolidate the two cases. The
undersigned was assigned by the Chief Judge in our Circuit as the Referee on both of the cases
on January 31, 2014. On February 12, 2014 Mr. Alters counsel requested a 25 day extension to
respond to the Bar's complaint and the Bar counsel agreed. On February 24, 2014 this Referee
conducted a telephonic hearing on a Motion for Disqualification in the case of Ms. Boldt which
motion was granted. Ms. Boldt's case was then assigned to another judge to preside over as
Referee. This Referee then conducted a hearing on The Florida Bar's Motion to Stay Proceedings
pending the hearing on their Motion to Consolidate the two cases. Said motion was granted.
The Florida Bar's Motion to Consolidate the two cases was heard and denied by Chief Judge
Bertila Soto on May 13, 2014. Thereafter there were numerous preliminary motions filed by
the parties as well as motions filed during the months that It took to conduct the final hearing on
this case and all motions were heard by this Referee as described herein below:
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1. May 28, 2014 - Hearing on Respondent's Motion to Dismiss/For Summary
Judgment which was denied, Respondent's Motion for Protective Order and
Objection to The Florida Bar's Issuance of Subpoena, and Status Conference,

2. June 5, 2014 - Case Management Conference (Order entered regarding
discovery deadlines and scheduling of final hearing),

3. August 22, 2014 - Referee prepared extensively for a hearing on Objection
and Motion to Quash filed by ALM Media, LLC and Julie Kay but the hearing
was cancelled,

4. October 24, 2014 - Hearing on Respondent's Renewed Motion to Dismiss
which was denied and The Florida Bar's Motion for Production of Privilege
Log and in Camera inspection, which was granted, The Florida Bar's Motion
to Quash Respondent's Subpoena Duces Tecum, Respondent's Objection to
Subpoena and Motion to Quash Subpoena,

5. October 30, 2014 - Hearing on The Florida Bar's Motion to Quash
Respondent's Subpoena Duces Tecum which was granted and Respondent's
Objections to Subpoena Duces Tecum and Katelyn Sullivan's Motion for
Leave to Intervene,

6. November 4, 2014 - Status Conference,
7. November 17, 2014 - Telephonic Status Conference,
8. December 11, 2014 - Referee prepared extensively for a hearing on

Respondent's Motion for Partial Summary Judgment but the hearing was
cancelled,

9. December 12, 2014 - Telephonic Status Conference (Order entered by
Stipulation of the parties subject to HIPPA Regulations),

10. January 30, 2015 - Hearing on The Florida Bar's Motion to Strike
Respondent's Witnesses which was granted,

11. February 6, 2015 - Hearing on The Florida Bar's Motion to Strike
Respondent's Witnesses which was denied in part and granted in part, The
Florida Bar's motion to Compel Answers to Paragraph No. 2 of The Florida
Bar's Fifth Request for Production of Documents which was granted,
Respondent's Motion to Exclude Purported Text Message Summaries
Provided by Marc Salpeter to the Bar was rescheduled to February 27, 2015,
and The Florida Bar's Motion to Obtain Access to Respondent's Computer
System which was granted and Response to Respondent's Motion to Exclude
Purported Text Message Summaries Provided by Marc Salpeter to the Bar,

12. February 20, 2015 Respondent's Motion in Limine regarding exclusion of
Searcy Denney witnesses which was denied,

13. February 27, 2015 - Respondent's Motion to Exclude Purported Text
Message Summaries Provided by Marc Salpeter to the Bar which was denied
and Respondent's Motion to exclude Testimony of Lawyers from Searcy
Denney Related to Financial Records Provided to Their Firm Which were
Prepared by Marc Salpeter which was denied,

14. March 2, 3, 4, 5, 6, 9 and 10, 2015 - TRIAL (On March 10, 2015 during the
cross examination of the eleventh witness for The Florida Bar, Kimberly L.
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Boldt, her attorney made an ore tenus motion to preclude testimony of
communications claimed to be privileged pursuant to the attorney-client
privilege and to exclude documents generated in connection with those
communications. The parties were given an opportunity to provide
memoranda of law in support of their positions and on March 16, 2015 this
Referee entered an order denying the motion and compelling the witness
to testify. Thereafter on or about April 15, 2015 the attorney for Ms. Boldt
filed a Petition for Writ of Certiorari asking the Supreme Court to reverse
the order entered by this Referee. All parties agreed that the final hearing
could not continue until the Florida Supreme Court had ruled on Ms.
Boldt's Petition. After all briefs were filed the Supreme Court of Florida
entered an order denying the Petition for Writ of Certiorari and their
Request for Oral Argument on September 25, 2015.

15. March 16, 2015 - Status Conference,
16. April 30, 2015 - Status Conference,
17. October 15, 2015 - Telephonic hearing on Respondent's Motion to Compel

Bar to Produce Unredacted Transcripts of the Boldt and Rogow Depositions
in her Case and Respondent's Motion to Compel and for Sanctions Against
The Florida Bar,

18. October 22, 2015 - Respondent's Motion to Compel Bar to Produce
Unredacted Transcripts of the Boldt and Rogow Depositions in Her Case and
Respondent's Addendum to Motion to Compel Bar to Produce Unredacted
Transcripts of the Boldt and Rogow Depositions in Her Case, which Motions
were denied.

19. October 26, 27, 28, 29, 30, 2015 and November 2, 3, 4, 5, 6, 9, 2015 - TRIAL
concluded.

20. The Sanctions portion of the case was heard on September 9, 2016 and
September 21, 2016.

21. On September 20, 2016, the Respondent filed a Motion to Dismiss the
Charges Due to The Bar's Deviation from the Overarching Goal of Justice and
Memorandum on Sanctions. The Florida Bar moved to strike the motion
which was denied. Thereafter, the Florida Bar asked for a few days to file a
response which was granted however thereafter South Florida was
threatened with Hurricane Matthew and the Courts were closed. The Florida
Bar counsel asked for a two week extension in which to file its response to
the motion which was granted.

22. On October 14, 2016 The Florida Bar filed its' Response in Opposition to
Respondent's Motion to Dismiss Charges Due to The Bar's Deviation from the
Overarching Goal of Justice and Memorandum of Law.

23. The Respondent filed its' Reply in Support of Respondent's Motion to Dismiss
on October 14, 2016.
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The Respondent formed the firm of Alters, Boldt, Brown, Rash and Culmo P.A. which is
hereinafter referred to as ABBRC or the Respondent's firm. The firm's name changed several
times due to changes in ownership and the departure of partners

There were a total of 24 witnesses during the trial. (For purposes of this Report and
Recommendation, the Referee is summarizing the relevant portions of the witnesses'
testimony.) Prior to the opening statements being made The Florida Bar introduced into
evidence without objection a letter purportedly drafted by Ms. Boldt entered as Petitioner's
Exhibit No. 1 and a letter from Respondent's counsel, Mr. Berman to The Florida Bar dated
October 31, 2011 entered as Petitioner's Exhibit No. 2. Thereafter each side presented their
opening statements and the Final Hearing commenced. The Florida Bar introduced SS Exhibits,
the Respondent introduced 63 Exhibits (a list of all Exhibits entered into evidence is attached as
Exhibit A to this Report) and the following witnesses were called:

1. Neil Birenbaum (Former Employee of ABBRC) - Mr. Birenbaum was an
employee of the Respondent's Firm from mid-2008 to mid-2010. He held the title of Vice
President of Operations and was in charge of the law firm infrastructure, human resources,
managing the server network, staff issues, rent, contract negotiations for the firm and involved
in making hiring and firing decisions for the firm. He testified that he only consulted with
Respondent on all firm decisions with the exception of two people that worked with Ms. Boldt.
Mr. Birenbaum testified that he recalled receiving an announcement dated September 28, 2009
by email which named Ms. Boldt as the managing partner. A copy of this email was introduced
into evidence as Petitioner's Exhibit No. 3. Another email between Ms. Orlinsky, Ms. Boldt,
and Respondent was introduced as Petitioner's Exhibit No. 4 which addressed changes in
staffing in the firm and a third email dated April 29, 2010 was introduced as Petitioner's Exhibit
No. 5 with regards to the firm's letterhead and cuts in salary. He further testified that he was
unaware that Ms. Boldt was involved in financial matters for the firm and that during his tenure
with the firm Respondent made all of the financial decisions not Ms. Boldt. However on cross
examination, he testified that he was not at all involved in the finances of the firm and that he
had no knowledge of how the firm's trust account was managed. Lastly he testified that he had
lent Respondent money and that Respondent had paid most of it back.

2. Cindy Orlinsky, Esq. (Former Employee of ABBRC who worked with Mr.
Marc Salpeter, Ms. Kimberly Boldt, and the Respondent who went into business with Ms. Boldt
after leaving ABBRC) - Ms. Orlinsky was an employee of the Respondent's Firm and was hired
to reorganize the firm. She reported directly to Respondent and dealt with financial matters
together with Mr. Salpeter and Ms. Boldt. She testified that Mr. Salpeter would put the
information together about the firm's bills and outstanding payables. Thereafter, she would
meet with Mr. Salpeter and Ms. Boldt to go over the information and Respondent would
approve what was to be paid and when. She testified that Ms. Boldt would oversee the legal
departments. She also testified that one day while she was having breakfast with Respondent,
Mr. Salpeter and Respondent had a conversation and that Respondent became very angry.
Salpeter then told her that he was upset about a check that was written to the Miami Heat.
And that they were no longer allowed to discuss finances of the firm with Ms. Boldt. She was
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shown Petitioner's Exhibit No. 5 and another email chain from May, 4 through May 6, 2010
between herself and Respondent regarding cuts in salaries which she forwarded to Ms. Boldt.
The second chain of emails was introduced into evidence as Petitioner's Exhibit No. 6. She
explained that she forwarded the emails to Ms. Boldt despite having been told not to discuss
financial matters of the firm with her, because she was in charge of the departments wherein
the employees were going to be let go. Her position with the Firm ended in May, 2010 and
after leaving the firm she opened up a disability claims company with Ms. Boldt.

3. Christian D. Searcy, Esq. (Attorney from Palm Beach County, Florida
whose firm did business with the Respondent's firm) - Daryl Lewis, a partner in his firm asked
him to meet with Respondent in May, 2010 with regards to some mass tort cases. He testified
that there were no female lawyers at their meeting and that Respondent gave him the
impression that he was in charge. He testified that Respondent advised him that his firm was
not producing enough revenue to maintain the mass tort cases they had and he was willing to
take a smaller portion of the fees if Mr. Searcy and two other firms would help them with their
finances. The Florida Bar then introduced Petitioner's Exhibit No. 7 which is an email from
Respondent regarding the mass tort cases and their arrangement. He testified that attorneys
Bruce Rogow and Scott Schlesinger were involved in the cases. He stated that he had known
Mr. Rogow for a long time and felt assured that the cases would be profitable due to his
involvement. He brought in Tom Girardi because of his experience with mass tort cases. They
each agreed to put in $200,000.00 each initially plus $66,000.00 per month for a period of
seven months. Mr. Searcy testified that the Respondent had impressed him and that he felt he
was on top of his cases and that he knew what he was doing. He then stated that he would
send lawyers to the Respondent's firm to review the files who reported to him that the files
were disorganized. Then Mr. Girardi stopped making his payments and thereafter the
arrangement ended. There was no cross examination of this witness and the Referee noted
that the witness was friendly to the Respondent and his team.

4. Patrick Landy (The Comptroller in Searcy's firm who reviewed all of the
financial records that were provided to the Searcy firm during their negotiations with the
Respondent's firm) - He testified that the financial condition of the Respondent's firm was dire
and that the Respondent felt that way too. He testified that a notebook was delivered which
contained the financial records of the Respondent's firm that he had requested as well as trust
account reconciliations and payroll records which he had not requested. The notebook was
introduced into evidence as Petitioner's Exhibit No. 8. Their investment loan was repaid on
January 2011. On cross examination, Mr. Landy stated that he did not know who had prepared
the binder/notebook containing the financial records of the Respondent's firm.

5. Carlos Eduardo Perez (Bank Official in charge of the bank accounts for
ABBRC) - Mr. Perez testified that the Respondent's firm had taken out a loan from the bank he
was previously employed by but that he was not the original loan officer. He testified that he
was responsible for managing all aspects of the loan and that his administrative assistant Ely
Rodriguez scheduled appointments with the Respondent and did follow ups with overdrafts and
past due payments. He also oversaw the Respondent's firm's trust account. He further testified
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that the bank had a procedure that they followed whenever there was an overdraft in the
firm's accounts. He said his assistant would make the initial contact to the Respondent's firm to
inform them of the overdraft and to inquire as to their plan to cover the overdraft. He said they
established this procedure as a courtesy to the client. He testified that they had extensive
communication regarding overdrafts with the Respondent's firm on a daily basis and this
caused the bank to be concerned about the firm's liquidity. The Florida Bar introduced a
composite exhibit of the daily communications between the bank and the Respondent's firm as
Petitioner's Composite Exhibit No. 9. Mr. Perez stated that meetings took place monthly to
monitor the loan and that at some point the bank accelerated the loan but he could not recall
what triggered the calling of the loan. During his testimony he reviewed numerous
communications between himself or other bank employees and Mr. Salpeter of the
Respondent's firm. One of the emails that he had sent to Mr. Salpeter on January 13, 2010 was
introduced into evidence as Petitioner's Exhibit No. 10. The Respondent was copied on some
of the communications. He testified that he never dealt with Ms. Boldt and that all
communications were done through Mr. Salpeter and the Respondent. He stated that Mr.
Salpeter made all of the decisions and was the person who authorized the payments. The
Florida Bar introduced another group of email communications between the bank and the
Respondent's firm as Petitioner's Composite Exhibit No. 11.

On cross examination, Mr. Perez confirmed that Mr. Salpeter was always the individual that
authorized the payments to the firm's clients and vendors. The Respondent then introduced a
group of emails as Respondent's Composite Exhibit A, between Mr. Perez or his assistant and
Mr. Salpeter wherein the Respondent was not included.

6. Beth T. Vogelsang, Esq. (Former Attorney of ABBRC) - Ms. Vogelsang
testified that she was a former employee of the Respondent's firm from February, 2008 until
January, 2010. She testified that she had been friends with Ms. Boldt for many years when she
decided to join the firm. She stated that she had concerns for the financial future of the firm.
On cross examination she testified that she had no personal knowledge of how the trust
account was managed at the Respondent's firm. Ms. Vogelsang was shown an email from Ms.
Boldt to her asking for an advance on funds held in trust for a client. The email was introduced
into evidence as Respondent's Exhibit B. Ms. Vogelsang stated that it was not unusual for Ms.
Boldt to take advances on her fees, however, she stated she did not recall the specific email.

After her cross examination concluded The Florida Bar introduced another group
of emails between Mr. Salpeter and the bank as Petitioner's Exhibit No. 11 and the transcript
of the status conference hearing held before the undersigned Referee on November 4, 2014 as
Petitioner's Exhibit No. 12 without opposition from the Respondent.

7. Marc Salpeter (Comptroller for the Respondent's firm and he is the
Respondent's ex-brother-in-law) - Mr. Salpeter testified that the Respondent had hired a
private investigator to follow him around so the Respondent discovered that he was having an
affair on his wife who was Respondent's sister. This then lead to his divorce from the
Respondent's sister.
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The witness initially provided The Florida Bar with a group of text messages which was
introduced into evidence as Petitioner's Exhibit No 13. He testified that he started
downloading messages from his phone to his computer using a program he had downloaded
from Windows App Store into his cell phone. He testified that he went through emails, texts
and other data that he chose to back up and then pushed a button to transport to his computer
and then he dragged the file over in PIM backup form. He said he could not remember the
name of the program nor whether he had a memory chip or if the phone was connected to the
computer. He further stated that once the content was on his computer he did not alter it in
any way other than to remove his portion of the conversations and he did not export the files
back to his phone. He also removed any conversations that he did not think were relevant to
The Florida Bar investigation and he could not remember how many texts he actually deleted.
Mr. Salpeter also testified that in September, 2014 he was divorced from Respondent's sister
and at around that time he gave the initial PIM backups to The Florida Bar. Mr. Salpeter
testified that he exported files three to five times from August, 2010 to November, 2010. He
stated that the first date that was available to download was February 8, 2010 and that he did
this because he felt that a fraud had occurred and that he was being asked to do something he
was not comfortable doing.

Mr. Salpeter denied tampering with the evidence but admitted to tampering with financial
documents before. Mr. Salpeter admitted that he authorized the improper transfers from the
Respondent's firm's trust account on January 12 and 20, 2010. He also provided a spreadsheet
in PDF format to The Florida Bar showing how he kept track of improper trust account
transfers. This spreadsheet was introduced into evidence as Petitioner's Exhibit No. 14. Mr.
Salpeter testified that he had plead the 5th amendment during the time that the Respondent's
emergency suspension hearing took place to have his license reinstated because he was
concerned about being prosecuted but he thereafter negotiated an immunity agreement with
the Miami-Dade County State Attorney's Office. His proffer in the bar case against Ms. Boldt
was then introduced into evidence as Petitioner's Exhibit No. 15.

Mr. Salpeter testified that Respondent's firm's operating account was frequently overdrawn
and that he would check the operating and trust accounts daily. The Florida Bar introduced a
packet of copies of checks and a bank statement for the month of January, 2010 of the
operating account for the firm as Petitioner's Exhibit No. 16. Mr. Salpeter identified check
number 4109 payable to American Airlines Arena and five other checks. He recalls that he
found out that the operating account was overdrawn and had difficulty reaching the
Respondent. He recalls that the Respondent and Ms. Orlinsky were having a breakfast meeting
and he was able to contact Respondent through Ms. Orlinsky. He further testified that the
Respondent informed him that the check to the American Airlines Arena could not bounce and
that Respondent had then authorized him to make the first improper transfer from the trust
account to the operating account to cover that check. Mr. Salpeter then testified that every
improper transfer was authorized and directed by the Respondent and that Ms. Boldt was not
involved in the financial decisions of the firm nor had she instructed him to make any of the
improper transfers. This testimony conflicted with Mr. Rogow's testimony during the
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emergency suspension hearing as well as with the written statements in the paragraphs
authored by Ms. Boldt in the self-reporting letter to The Florida Bar. He further testified that
the Respondent told him not to talk to Ms. Boldt about the trust account but he had already
talked to her about the issue when she returned from trying a case in St. Croix. The Florida Bar
introduced an email dated February 9, 2010 from Mr. Perez from the bank to him regarding the
balance of the trust account being very low. The email was marked as Petitioner's Exhibit No.
17. He recalls that on that date he was operating remotely because he had the flu. He further
recalled that during that time he was communicating with Respondent through Ms. Orlinsky so
he told her about the email. The Florida Bar introduced an email from February 9, 2010
showing that he received it remotely as Petitioner's Exhibit No. 18. He testified further that
Ms. Orlinsky knew everything that was going on in the trust account with regards to the
improper transfers and shortages but that she did not authorize any of the improper transfers.
After communicating with the Respondent, he spoke to Mr. Bruce Rogow on the phone and
gave him an explanation about the trust account funds being transferred because they had
wrongfully assumed that the funds from a settlement of a case that Mr. Culmo had worked on
had come in. He testified that the Respondent told him exactly what to say to Mr. Rogow.
He then testified that in the fall of 2010 the Respondent became very ill with stomach and
intestinal issues. He stated that he personally had taken the Respondent to the hospital at least
twice and had also taken him to a doctor's office. He stated that during this time he signed
checks under Respondent's direction and Marisela Garcia, the Respondent's secretary also
signed checks for the Respondent. Mr. Salpeter testified that a few months after leaving
Respondent's firm, he was hired by Ms. Boldt and Ms. Orlinsky to create a financial model that
they could use to present to potential investors in their new business.

On cross examination, Mr. Salpeter could not explain how there were four improper transfers
from the trust account that were not included in his spreadsheet that he had provided to The
Florida Bar which was introduced as Petitioner's Exhibit No 14. It was also pointed out that at
his deposition he had testified that the check to the American Airlines Arena had been written
out by Alters from a group of blank checks that Alters kept. He agreed with Respondent's
counsel that his previous statement was incorrect and that he had actually issued that check
from the office. He again confirmed that Ms. Boldt did not make any financial decisions for the
firm however the Respondent then introduced Respondent's Exhibit C dated February 19, 2010
which is an email from himself to Ms. Boldt asking her for instructions on what to tell the bank
with regards to a wire for $945,000.00 from Mr. Culmo and also asking her for approval to
contact the firm's accountant to revise the firm's financial statement. Respondent then
introduced Respondent Exhibits D through H which are all emails and a letter showing Boldt's
involvement in the financial operations of the firm in October and November 2009. He then
testified that Ms. Boldt and Ms. Orlinsky were aware of all of the improper transfers and that
he had "pushed the button" on all of the transfers. He further testified that both of them knew
that he had falsified documents for the Respondent's firm for potential investors. He testified
at the hearing that after he had left the Respondent's firm he helped Ms. Boldt with her books.
He helped her set up Quick Books software for the operating and trust accounts. This is
contrary to his deposition testimony where he testified that he had not provided any services to
Boldt.
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He further admitted that he has the knowledge, skill and ability to tamper with documents. He
said he created documents to give to the Searcy firm. He described how he downloaded the
firm's bank statements on the computer and then used a PDF Editor and meticulously removed
transfers and other content from the statements. He said it was a pain staking process and that
it took him several days to make the changes to the documents. He said he also recalculated
the different balances and added the new numbers to the statements. He explained in detail
the process he undertook to make sure that his changes to the bank statements would not be
detectable. He stated that the Respondent did not alter, change or edit any records. Mr.
Salpeter also admitted that he deleted a column on the PIM Backup Spread sheets entitled
Modified Time but claimed that he never changed the content of the messages.

On the second day of cross examination, he testified that Ms. Boldt was in St. Croix on February
9, 2010, the date he received the email regarding the overdrawn operating account from Mr.
Perez and said that the Respondent authorized the first improper transfer to cover the
American Airlines Arena check. The undisputed evidence introduced at the trial is that Ms.
Boldt was in St. Croix from January 13, 2010 through January 28, 2010 therefore his testimony
again is incorrect. The Respondent's attorney had him review many of the texts and emails that
he had downloaded due to his fear of doing things that were illegal and included in them were
texts and emails from Katelyn Sullivan who is the person who initiated this bar complaint
against the Respondent by way of her complaint to The Florida Bar. Mr. Salpeter testified that
the other partners would inquire as to the receipt of checks or wires or settlement funds on the
cases they were handling but none of them gave him any directions regarding correcting the
problem with the trust account. He stated that Ms. Boldt was clearly aware of the preparation
of trust account records and gave him guidance on how to put the books together. The
Respondent then introduced Respondent Exhibit I, (Ms. Boldt's travel itinerary to St. Croix
which clearly contradicts his testimony), Respondent Composite Exhibit J (Miller Case Closing
Statement, Retainer Agreement, Supplemental Authority to Represent/Email dated February
11, 2010) and Respondent Exhibit K (Email from Ms. Boldt dated February 11, 2010 wherein
she responds to Mr. Rogow and Respondent that she is meeting with Marc Salpeter to give him
some direction with regards to the improper transfers). Then Respondent's counsel went
through some of the improper transfers shown on his spread sheet entered into evidence as
Petitioner's Exhibit No. 14 and the text messages that he initially had given The Florida Bar
which were entered as Petitioner's Exhibit No.13. Mr. Salpeter agreed that there were no
texts from Respondent relating to the improper transfers he was questioned about. He also
agreed that there were improper transfers that were made that are not listed in his
spreadsheet. Mr. Salpeter testified that Ms. Boldt managed the operating account prior to
January 2010 and that she had left the firm in June 2010. He stated that Ms. Boldt and Ms.
Orlinsky met daily to discuss what should be paid and to see what would be presented to the
Respondent. He testified that the Respondent never relinquished control and that he made the
decision of what to pay. Mr. Salpeter further testified that he had sent Ms. Boldt an email on
January 31, 2012, after the emergency suspension hearing of the Respondent, giving her the
name the software he had used to download the text messages and the email contact
information for the developer of the software. This testimony contradicts his previous
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testimony wherein he stated that he did not remember the name of the software he had
used to d.o his text message backups. He also told her in the email that he would send her the
user instructions in a separate email. That email was then forwarded by Ms. Boldt to Ryan Tyler
and she requested that he research the software. The email was introduced as Respondent's
Exhibit L. He told Ms. Boldt about the documentation he had given The Florida Bar and he
recalls that they had several conversations thereafter however he could not recall what they
had talked about. Mr. Salpeter recognized the subpoena from the Florida Bar to him in
connection with the Respondent's case which was introduced as Respondent's Exhibit M. He
stated that he did not recall if The Florida Bar had sent him a similar subpoena in Ms. Boldt's
case. The Respondent then introduced an email as Respondent's Exhibit N from Mr. Salpeter to
Ms. Boldt dated January 26, 2012 where he sent her the transfer records for the improper trust
account transfers at the Respondent's firm including his spreadsheet. He confirmed that Ms.
Boldt had asked him to send her the information.

Thereafter, Respondent's counsel went through a group of emails between Mr. Salpeter and
Ms. Boldt which at times included Ms. Orlinsky wherein Ms. Boldt is inquiring and giving
direction on financial matters of the firm including settlement disbursements, loan funds,
payment of loans, rent payments, overdue bills, short lists for payment and releasing funds
from the firm's trust account. Respondent was not included or copied on any of those emails.
All of the emails were introduced into evidence as Respondent's Composite Exhibit P.

On redirect examination, he stated that he does not hold anything against the Respondent for
exposing his marital affair because his marriage was stagnant and now he could not be any
happier. This testimony did not appear to be sincere.

8. David C. Rash, Esq. (Former Partner in ABBRC) - He testified about how the
firm was formed and how the Respondent wanted to maintain majority control of the firm
when Tom Culmo joined the firm. He stated that the Respondent was the majority
shareholder and they all agreed to that arrangement. He stated that he was the partner that
was most in the office on a day to day basis. He believed that the Respondent and Mr.
Salpeter had control of the finances of the firm and Ms. Boldt was the legal person. He
testified that he never had a concern about the trust account while he was at the firm. He
testified about two clients that complained about the delay in getting the complete amount of
their settlements to them. He further testified that there were cash flow problems at the firm
and that he was concerned about the amount of money that the Respondent was spending.
He stated that he was never advised about the trust account problems and that if he would
have known about them he would have hired his own attorney and possibly have reported it
to The Florida Bar.

On cross examination, he testified that the Respondent was the rain maker and that he had
done a lot of things for a lot of people including himself. The firm's office manual was
introduced as Respondent's Exhibit Q. The manual indicates that Ms. Boldt was the managing
partner for the firm but he testified that Ms. Boldt never made a financial decision for him
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because he had always gone to the Respondent. He testified that he was not aware of the
improper trust account transfers and had no knowledge who had authorized them.

9. Clell Calvin Warriner lil, Esq. (Attorney who worked on the gulf coast oil
spill cases with the Respondent's Firm) - He was introduced to the Respondent by his partner
Darryl Lewis. He testified that his firm had two to three meetings with the Respondent
because the Respondent needed man power and financial assistance for a number of cases
that the firm had. He only worked on the gulf coast oil spill cases. He stated that Mr. Searcy
from his firm entered into an agreement with the Respondent, Mr. Schlesinger and Mr. Girardi
and they worked together until their agreement fell through. He never met Ms. Boldt or any
female attorney from the Respondent's firm.

10. Robert Baldwin Brown lil, Esq. (Former partner of ABBRC whose wife
currently is assisting Ms. Boldt in managing her firm) - He stated that the Respondent, Mr.
Culmo and himself trained together for an Ironman competition. During the time of their
training they spent many hours together and they communicated frequently. He left the firm
in April 2010. He also has had business dealings with Ms. Boldt since he left the Respondent's
firm. He testified that in 2010 it became difficult to communicate with the Respondent. He
lent a total of $185,000.00 to the firm and was never paid back. He filed civil proceedings
against the firm and the Respondent for repayment of the loans and his share of the firm's
earnings. He testified that he handled the Chinese drywall cases. He stated that the
Respondent flew with two other prominent attorneys from the area in a private jet while he
had to fly up in a commercial airline on his own. He testified that he was never advised of the
problems with the trust account and that he does not want the Respondent to be disciplined
because it might hinder his ability to recover what he claims is owed to him if that happens.
He testified about a phone call he received from an attorney that had referred a case to the
firm wherein he was inquiring if there was anything wrong with the firm because the
Respondent wanted to retain money from the settlement of the case to cover the costs they
had incurred which was contrary to their agreement. On cross examination he stated that he
was not at the meeting where this allegedly took place. He also stated that he had zero
knowledge as to who authorized any of the improper transfers from the firm's trust account.

11. Robert Dean Moody- (The Florida Bar computer forensic expert) Mr.
Moody testified that he has a law degree from St. Thomas University and a certification in
forensic computers. He is the President and CEO of Forensic Data Services since 2007. He has
testified as an expert in computer forensics 50-60 times and has always been certified as an
expert in this area in both civil and criminal matters. He was hired by The Florida Bar to image
and preserve data from seven computers owned and operated by Mr. Rogow. He reviewed
the devices collected from Mr. Rogow's office, a CD that contained four files of PIM backups
from text messages downloaded by Mr. Salpeter, an online archive system that belongs to the
Respondent's firm, data from email container from the Respondent's firm and images
produced by Mr. Demirkaya, a handful of emails provided by The Florida Bar and he generated
data about the different things that have arisen since his retention in this case. The Florida Bar
introduced his Expert Report as Petitioner's Exhibit No. 51. He testified that none of the
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active computers in Mr. Rogow's office had any relevant information pertaining to this case.
He testified that he did find a form of a letter in controversy in this matter in a computer found
in a broom closet. He testified that no email was found and that the letter was found in a
folder not as a part of an email chain.

He testified that he reviewed the Respondent's computer system twice. He said that the first
time he had a guided tour to the system by Mr. Pelegrino. He said Mr. Pelegrino was
forthcoming and that he did not feel that he was not allowed to go anywhere he wanted in the
office. The second time he did more investigation. He reported that the Respondent was very
nice and that he allowed free access to his entire office and computer system. He testified
that emails had been found on computers located at the Respondent's firm with metadata
which was related to a Blackberry phone. He opined that based upon the emails there were at
least four versions of the letter in question but he has never seen versions 1 and 3. He
testified that while performing searches on Respondent's computer archive system that
contained data from June 28, 2010 through 2013 he found an email dated April 12, 2012 that
was associated with the production of the letter. He said the email contained both an email
from the Respondent dated February 17, 2010 as well as an attachment of one version of the
self-reporting letter. He opined that the April 12, 2012 email had been created as a vessel to
create a cut and paste message string from February 17, 2010 because the date of the oldest
message in the archive system was June 28, 2010 therefore the February email could not be
present in the archive system. Mr. Moody did find it odd that the archive system showed over
1,200 email messages sent from the Respondent to Ms. Russell and no messages or responses
from her to him. He had no explanation for this apparent glitch in the system.

Mr. Moody also reviewed an EDB (Exchange Data Base) file from the Respondent's firm's email
server and did not find any additional emails or documents associated with the self-reporting
letter that had not been provided to The Florida Bar. He did find that the emails/documents
that had been provided relating to the self-reporting letter existed in the mailboxes of
Administrator, Caposdata, the Respondent, Cindy Russell and Matthew Moore. He agreed
that the emails in the chain between Ms. Boldt, the Respondent and Mr. Rogow that were
introduced as Respondent's Exhibit HHH had consistent metadata that proves that they were
part of the same email chain.

With regards to the PIM backups from Mr. Salpeter's phone, he testified that originally he
received a CD containing 4 backups. He later received the EE Spreadsheet from The Florida
Bar that contained 5 backups. He was investigating the validity of the text messages. He
testified that he had identified a difference in the dates of the backups that raised some
concerns. He testified that initially the fact that the dates were off concerned him but he
determined that the problem with the dates was simply a glitch and he opined that this glitch
had no effect on the content of the messages. He then explained that he reversed engineered
the data and was satisfied that the date problem was a glitch. He testified that he purchased
the same model phone that Mr. Salpeter had used to try to replicate the circumstances using
the same phone and the same software. The timeframe covered by the backups he reviewed
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is April-November 2010. He never examined either Mr. Salpeter's or Respondent's phones
because they were no longer available.

Mr. Moody testified that he was familiar with Mr. Demirkaya's theory of how Mr. Salpeter had
tampered with the text messages and how the modification dates were created. He called the
theory the Grand Plan and opined that there was no evidence to support this theory. He
agreed that reading a message or changing a message would both change the modification
dates.

He further testified that he had only been retained in the Respondent's case and not for Ms.
Boldt's case and that he was not aware of any investigation of Ms. Boldt by The Florida Bar.
He also testified that he tried to contact the creator of the program tool that Mr. Salpeter used
to do the backups but was unable to reach him. He wanted to contact him to learn how the
program works. He agreed that it was possible for someone to alter a text from their phone if
it is backed up or downloaded to a computer and then after the text message was altered it
would be put back into the phone. He agrees that by doing this it could cause the metadata
dates to not correctly sync but he believed that it could be caused by simply updating any
contact information associated with a message on the cell phone. He testified that he did not
read Mr. Salpeter's testimony. He agreed that Mr. Demirkaya's Grand Plan theory was a viable
theory and that there was the possibility that Mr. Salpeter did in fact do this but could not
determine that it was the absolute only way that it could have been done.

12. Cindy Russell (Former Employee of the Respondent's Firm who lent
money to Respondent and Ms. Boldt and worked as a paralegal and later in the accounting
department after Mr. Salpeter left the Respondent's Firm) - Ms. Russell testified about the
firms growing problems and cash flow problems. She testified that Ms. Boldt had asked her
about investing in their firm and that she had agreed to do so. She said she initially lent them
$800,000.00 and that Ms. Boldt had drafted the loan documents. She had also approached
her brother and sister to have them lend them money as well. She said all of the loans were
to the Respondent and Ms. Boldt personally. As the months went by and she had to keep
extending her loan she became concerned. She testified that she had complete faith in the
Respondent as an attorney and knew the cases of the firm and their potential.

She testified about the meeting between the Respondent, Ms. Boldt and Mr. Rogow and said
that she was present. She recalled hearing Ms. Boldt say that she had relied on Tom, that she
had trusted Tom and that she was going to fix it. Mr. Rogow assured her that the problem
would get fixed and that she would get paid back her loan and that he was owed money too.
Then Ms. Boldt asked her to contact her brother to see if he would be willing to give them
another loan. She kept asking Ms. Boldt about when she would be paid and Ms. Boldt would
just ignore her until one day when she told her to sue her.

She testified that from August 2009 to June 2010 Ms. Boldt was in charge of managing the
firm. She made changes to the rules for employees to take time off and changed the firms'
holidays. She further testified that after Ms. Boldt left the firm in June of 2010 the firm kind of
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ran itself for a while. Mr. Salpeter and Katelyn Sullivan were handling the finances. She said
Respondent had become ill in September and October 2010 and had held a meeting to share
with them his medical issues but that towards the end of October, 2010 his illness had passed.
Then in November over the Thanksgiving holiday, Mr. Salpeter left the firm.

Ms. Russell testified that she offered to help Respondent with the accounting because
everything was in chaos. She described piles of paper everywhere with no folders or order.
She did not know how to use Quickbooks the firms' accounting software so she had to learn
quickly. She began to organize things and learned that the book balance of the trust account
and the bank statements were far apart. She stated that she was shocked and that the
Respondent did not believe her and thought that she had missed something. So she double
checked everything and when she informed the Respondent of her findings he was angry and
completely shocked. She confirmed that in fact there was a huge discrepancy in the numbers
of the trust account and she was unable to reconcile it. She then testified that she found a
sheet of paper that was like a printout of some sort that had each client's name and how much
it should be and that information matched up with the information in Quickbooks. She said
that after that, when the bank statements came in she was able to reconcile the trust account.

She testified that the Respondent then held another meeting with the staff and advised them
of the firm's financial difficulties and their inability to make payroll. He further advised them
that if they needed to leave he understood and that if any of them had any special financial
concerns they should talk to him. She said that the entire staff chose to stay in their
employment without pay and that they started getting paid again in March, 2011. She further
testified that the trust account was replenished and balanced on March 11, 2011 and the
accountant was able to reconcile the account. She also testified that Respondent repaid all of
the money she had lent him and Ms. Boldt and that Ms. Boldt never paid her.

13. Frederic Declercq ( (Developed the software utilized by Mr. Salpeter to
back-up his mobile phone text messages) - Mr. Declercq testified as to his credentials and work
experience and as to how and why he had developed the software by himself. He stated that
he put his software on the internet to share the program with others in 2007.

He testified that he was contacted in March 2015 by Mr. Demirkaya who was asking him
questions about text message back-ups. He was provided with Mr. Moody's report (i.e. the
computer forensic expert for The Florida Bar), Mr. Demirkaya's report (Respondent's computer
forensic expert), a copy of Mr. Salpeter's testimony and four files of PIM back-ups from Mr.
Salpeter.

He testified that Mr. Salpeter's testimony that he could save the messages that he wanted to
save was not possible. He explained that his program would only allow a person to select a file
folder and that all of the messages in the folder would be backed-up. In other words his entire
inbox and sent box would be saved. He further explained that you would have to move the
specific conversation to a new folder to save only that particular conversation. He testified
that Mr. Salpeter had selected all inbox and sent items to be backed up and that he had not
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created a sub-folder. He explained that if Mr. Salpeter had text messages with Ms. Boldt or
Ms. Sullivan, their text messages would all be backed up as well. He was then shown a text
message exchange between Mr. Salpeter and Rachel Alters that was contained in the PIM
backups. Mr. Declercq confirmed that this meant that Mr. Salpeter had several messages in
his inbox from several people and that it was not true that he had only selected conversations
between himself and the Respondent.

He then explained that Mr. Salpeter was not telling the truth when he said that he never
exported anything back into his phone once he had exported the contents onto his computer.
He explained that when he looked at the PiM backups Mr. Salpeter did he saw a pattern with
one of the fields which is the modified time. He explained that the modified time field is not
from his program. He said that information comes from the database, from the phone itself.
Mr. Declercq explained that whenever a message is received there is a record in a specific
table in the messages database and whenever you make any change the modified time will be
updated. Then he explained that there are four different ways that the modified time can
change.

The first possibility is that you have an unread message and once you open it up to read it the
modified time would update. In examining Mr. Salpeter's backups he saw that a bunch of
messages had exactly the same modified time and at the time he did the backups it was not
possible to select a bunch of messages and change their status to read. He said there was no
way that this is the reason for the different and unusual modified times on Mr. Salpeter's
backups since it is impossible for him to have read numerous messages at or about the same
time.

The second possibility is that if you change anything regarding the recipient contact or the
message contained in the device with this specific contact, this will cause the modified time to
change. He concluded that this was not the case either because there were numerous
messages containing the Respondent's information but they did not all have the same
modified times.

The third possibility is that a subfolder would have to be created and when it would be created
all of the messages transferred to the subfolder would have the same modified time. He
explained that Mr. Salpeter's backups did not have any specific folder so all he did was backup
his inbox.

Therefore, Mr. Declercq concluded that there is only one way to explain the different modified
times. He testified that the only way it could have happened is that Mr. Salpeter did a backup
of his inbox by putting the messages into his computer and then he restored them back to his
phone. He said that this was not his opinion, he said it was a fact based upon what was in the
backups. He also testified that he was deposed by The Florida Bar and that they did not ask
him to explain this.
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On cross examination, he testified that there were several versions now of his program
because he has continued to improve it. He said that the history of each version mentions the
reason for the update. Then he went on to explain the difference between binary and text
backups. He said that the binary version of a back-up is best when you want to restore data
unto a device because it is a mix of text and metadata whereas the text version is more of an
export mechanism only. He explained that the binary version is more reliable because the
metadata information helps the software to know what to do when it makes the restoration of
the data on the phone. He said a person would use the binary version if they absolutely need
to restore metadata and they would use the text version only if they wanted to store the
messages somewhere to read them.

Then he went on to describe the four ways to change the modified time on the PIM back-ups
again. He testified that he had reviewed the PIM back-ups done by Mr. Salpeter and that he
was certain that they came from his program. He agreed with Mr. Mulligan that if Mr. Salpeter
had deleted text messages from his inbox and only left the Respondent's text messages then
when he did the backup it would only contain his text messages.

14. Yalkin Demirkaya (The Respondent's Computer Forensic Expert) - Mr.
Demirkaya testified that he was a police officer with the New York City Police Department
where he founded the computer crime division in 1995. He testified that he is a certified
digital forensics investigator and that he has performed between 200 to 300 forensic
investigations. He further testified that he lectures and does training in this area on a national
and international level and has been certified as an expert numerous times.

He testified that he was hired in this case to investigate matters involving emails, a self-
reporting letter and spreadsheets of text messages relied upon by The Florida Bar in their
investigation against the Respondent. He stated that in his investigation of this case he
examined 2 servers, and 24 work stations. He also said he had interviewed the Respondent
and his attorney. He did not find hard drives in many of the computers so they were not able
to pin down which computers had been used by Ms. Boldt and Mr. Salpeter.

He testified that one of the servers had two versions of the self-reporting letter and some
emails. Mr. Demirkaya stated that he did not find any digital evidence of fabrication pertaining
to the letter. He disagreed with Mr. Moody's statement that not all emails have metadata. He
found metadata on all of the emails he discovered and included it in his report.

With regards to the text messages he testified that he first reviewed copies of four
spreadsheets that were created by The Florida Bar. He said at some point he was given five
native format backups which were referred to as EE. He found that there were issues with the
text messages from the beginning. First, he found that there were no messages prior to
February 8, 2010 on the spreadsheets. Mr. Salpeter had testified that he had deleted texts
because the phone had a limited memory but he researched this issue and found that Mr.
Salpeter would have had to have approximately 240,000 messages on his phone to have
reached its maximum capacity. So he researched this and found that there was no technical
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reason for him to have deleted all messages prior to said date based upon the phones memory
capacity as compared to his usage of the phone. Therefore he concluded that the only reason
there were no messages prior to February 8th, 2010 was something intentional and done for a
reason.

He further testified that he had examined a Dell computer that had been found in Mr.
Salpeter's home by his ex-wife who is the Respondent's sister. He found remnants of the PIM
back-ups on the Dell computer in the hard drive but it appeared that he had deleted the PIM
backups. It was found in a folder with one Excel spreadsheet named "important Text
Messages". This evidence showed that the messages on the hard drive were not modified,
accessed or edited. Mr. Demirkaya testified that the messages were only copied there as a
backup. Mr. Salpeter had testified that he had done the PIM backup on his laptop that is no
longer available for examination.

Then Mr. Demirkaya explained that a week prior to his testimony at this hearing he had taken
the spreadsheets that were created by Mr. Duarte of the PiM backups and rearranged them by
the modified dates instead of by the creation dates. He removed columns to try to make them
more readable and he then sorted them by modified times and color coated them to show a
pattern but he did not change any context. Mr. Mulligan objected to the introduction into
evidence of Mr. Demirkaya's revised spreadsheets because they had just received them days
before and the Court had ordered all exerts to give their opinion and supporting
documentation months earlier. The Court sustained his objection but allowed the witness to
utilize his new spreadsheet as demonstrative evidence. He demonstrated what he did in the
courtroom. He testified that when he looked at EE which was created by Mr. Salpeter, it was
missing the modified times column. This he found suspicious. Then he discovered a folder on
the external drive found at Mr. Salpeter's home which appeared to be the parent of EE. He
found it suspicious that Mr. Salpeter had removed the modified time column. So he took the
PIM backups and sorted them first by modified time and then he sorted them by delivery time
and discovered an absolute pattern. Then he wanted to see what caused this pattern so they
ran a test. They imported one of the PIM backups back into the phone they had purchased
and had a breakthrough. At that moment all of the modified times changed within seconds of
each other. He testified that is was not the change of the modified time alone that was
critical, it was the pattern in which it changed that was critical.

Then he went over the four different possibilities for the modified date irregularities. He
discounted the first possibility of change caused by a message being read because when
looking at the pattern it is not possible for Mr. Salpeter to have read fifty messages in one
second. The second possibility of the subfolders was ruled out because the PIM backups came
from the root folder. The third possibility is a change being made to the contact which is the
theory that was proposed by Mr. Moody. Mr. Demirkaya explained that if that were the case
once a change is made all messages would have a new modified time and there would not be
any earlier date or time. In Mr. Salpeter's backups there are earlier messages that the dates
and times did not update and he indicated these messages with blue lines on his
demonstrative spreadsheet. He opined that this was concrete proof that updating the contact
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did not cause the modified times to change. Then he explained the fourth possibility which is
copying the messages back to the phone. He explained that the software invented by Mr.
Declercq and used by Mr. Salpeter allows you to export or backup your messages and then use
Microsoft Excel to delete, add or, change anything you want and then you can import those
messages back into the phone. He testified that when the messages are imported they leave
an absolute 100% concrete forensic evidence that you changed the modified times of every
single message you pulled back to the date and the time you did it.

He explained that he contacted Mr. Declercq to ask for his analysis of the information and
help. The evidence was clear that each time he did the backups he wiped his phone clean.
This did not make sense to him as a crime investigator. He testified that if he is doing these
backups because he knows they are his salvation, why would he be wiping them clean from his
phone. He demonstrated how Mr. Moody's theory of change to contact causing the change to
the modified date could not be possible. If the modified time updates in August 20, 2010 was
caused by a change of a contact information, the message on March 1S, 2010 would have also
updated to August 20, 2010.

He opined that the text messages were a fraud and that Mr. Salpeter had lied about how he
used the software to download the text messages. He was able to confirm in his test that the
software does not allow the user to pick and choose what to export which is contrary to what
Mr. Salpeter had testified to. He further demonstrated how the data showed that on August
24, 2010 Mr. Salpeter exported everything out of his phone. Then on September 27, 2010,
November 13, 2010 and again on December 1, 2010 he backs-up his messages and each time
the number of messages being backed up decreased. He then demonstrated how some of the
text messages to Ms. Sullivan and to the Respondent should have been included in a particular
batch of backed-up text messages because they were dated prior to the back-up date yet they
were not there. He testified that he found a very distinct and clean pattern of messages being
exported from the phone, modified and then put back into the phone. The messages were
color coated in yellow by blocks of modified times and then the messages marked with blue
lines should have been included in the yellow block had the changes been cause by a contact
update. He questioned why Mr. Salpeter was re-importing the text messages into his phone
after backing them up into his computer. Mr. Demirkaya opined that this was absolute
forensic evidence that the text messages had in fact been tampered with. He further testified
that he had contacted Mr. Declerq who created the software used by Mr. Salpeter to explain
his conclusions and findings and to make sure that he was correct in his opinion.

On cross examination, he said it was not unusual for the Respondent to not have saved his
phone from a few years ago when he upgraded to a new phone because he did not know that
his text messages were important in his disciplinary case and that they would be used against
him. On the other hand, he testified that Mr. Salpeter was actively saving the text messages
and yet he failed to preserve the very phone that contained them and the laptop computer he
said he used to back them up. He testified that with his vast experience in crime Mr. Salpeter's
actions in failing to preserve the evidence did not make any sense. He also testified that he
could not say if any words were changed in the text messages but was certain that the text
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messages had been tampered with. He opined that Mr. Moody's theory was fatally flawed
and based upon the pattern he discovered it could not have happened in that manner.

He also testified that their test showed that when the messages were imported back to the
phone some of the messages were jumbled up. He saw this in Mr. Salpeter's backups so he
concluded that this was one of the indicators of tampering.

He was questioned about Petitioner's Exhibits No. 2, 48, 49 and 50 and asked to compare
them. He repeated his conclusion that the email and the draft of the self-reporting letter that
were introduced in the emergency suspension hearing did not belong together. He
distinguished the difference between Mr. Salpeter's failure to preserve his phone and laptop
when he was going through so much trouble to preserve evidence and the Respondent's
failure to keep an old phone that contained his text messages when he did not know that the
data in his phone could be evidence in these proceedings. He also distinguished the difference
between Mr. Salpeter's PIM backups and the fact that they were intentionally backed up from
his phone into a computer and back into his phone and the possibility of human error in
putting the email and letter together as evidence in the emergency suspension hearing. Then
Mr. Mulligan suggested that the email introduced may have been folded in a way to
intentionally leave out a portion and then copying it but Mr. Demirkaya said it was not possible
because the font was different and they did not match. .

15. John Joseph Palmetier (Polygraph Examiner who administered three
polygraph tests to the Respondent) - Mr. Palmetier has been a lie detector specialist for 35
years. He said he has published papers on the matter, has been reviewed by his peers and has
taught courses on the subject matter in the United States and internationally. He said he has
performed over 10,000 tests and has been qualified as an expert.

He testified that he had administered a lie detector test to the Respondent prior to the
emergency suspension hearing in 2012. Thereafter the Respondent had contacted him to
make arrangements to do the test again because The Florida Bar felt that the questions that
were asked during the first test were not sufficient and that they wanted additional questions
asked. He went over the questions with the Respondent and felt that three of the proposed
questions were good interrogation questions but not good polygraph questions. He
nevertheless followed the instructions of the Respondent and he asked the questions as
requested by The Florida Bar. Mr. Palmetier stated that he administered two additional tests
to the Respondent and that he had no doubt that the Respondent was completely truthful in
his responses. He further testified that the probability that he was not being truthful was less
than 1/10th of 1%.

16. Kimberly Lynn Boldt, Esq. (Former Partner at ABBRC who had a separate
Florida Bar investigation against her based upon the same improper trust account transfers as
in this proceeding that resulted in a Consent Judgment) - Ms. Boldt is a practicing attorney
with a specialty in handling appellate matters. She testified about her education and legal
experience. She testified about how she met the Respondent and the other partners of their
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firm. She stated that the Respondent had been her best friend. She said she had known the
Respondent for twenty years and they had bought properties together and had travelled
together with their families.

She described the ownership of the firm and how it was restructured when Mr. Culmo became
a partner. They all agreed to give up some of their shares so that Mr. Culmo could have equity
ownership of the firm however the Respondent retained Sl% for all decision making of the
firm. He was the architect of the firm so everyone was in agreement with the arrangement.
She testified that in October 2008 money was getting tight so the Respondent told the
partners that they had to forgo their paycheck so that they could make payroll for the rest of
the employees. She testified that they never received a paycheck again.

Ms. Boldt testified that Mr. Culmo stepped down as equity partner in the summer of 2009
because he was upset when he learned that more than half of the money he had lent the firm
had been taken out by the Respondent.

Ms. Boldt testified that on October 27, 2009 while on a trip to Texas with the Respondent to
meet with another firm that they were considering merging with, she discovered that her
husband was having an affair. The next day, she informed the Respondent who was very
supportive of her. The Respondent wanted to mirror the structure of the other firm which was
highly organized. There were several emails written between the firms in the month prior to
their trip which were introduced as Petitioner's Exhibit No. 23. She explained that their firm
experienced tremendous growth in a very short period of time. They were bringing in cases
that they had not originally planned for so it was decided that she would become the
managing partner to manage the various divisions of cases. The new role added finances to
her scope of duties. She worked with Ms. Orlinsky and Mr. Salpeter to prioritize payments and
do triage on the vendor accounts. Mr. Salpeter maintained an aging list of all vendors with
outstanding balances. The three of them would meet regularly to review the accounts and
determine who would get paid and how much. Then they would present their report to the
Respondent who would approve of the payments. This arrangement lasted until December
2009. On January 4, 2010, she learned that the woman who her husband was having an affair
with was pregnant. The Respondent was the first person she told by way of text. She testified
that the Respondent called her and was again very supportive to her. She testified that at
that time her role as managing partner was over. She stopped meeting with Ms. Orlinsky and
Mr. Salpeter. During her testimony it was brought to her attention that during Mr. Salpeter's
testimony, he testified that the daily meetings between himself, Ms. Orlinsky and Ms. Boldt
continued until Ms. Boldt left the firm in May or June of 2010. She then stated that his
testimony was factually incorrect and again stated that the meetings ended in January 2010.
Ms. Boldt testified that in early January, 2010 the Respondent talked to her about taking a
sabbatical several times but she chose to keep busy and not have an idle mind.

Ms. Boldt testified that Mr. Culmo had settled a case in October or November 2009. The firm
had received only one of the settlement checks from the case the last week of 2009 and they
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were expecting other checks. The Respondent asked one of the firm's secretaries to call the
defense firm to inquire into the remainder of the settlement funds and they were advised that
the remaining checks had been sent to Mr. Culmo and his new firm.

Ms. Boldt testified that on January 13, 2010 she and the rest of the trial team left to St. Croix
to handle a three week trial in federal court. She testified that the judge ruled that cell phones
could not be used in the courtroom but they did have the ability to communicate through
email with the office. She stated that they rented a house where they all stayed and also
rented a van to get back and forth to the courthouse. She recalled having a conversation with
Mr. Salpeter on January 20, 2010 about the Miami Heat depositing a check from the operating
account. She further recalled that Mr. Salpeter advised her that the Respondent had
authorized a transfer from the trust account to cover the check to the Miami Heat because
there were insufficient funds in the operating account to cover it. Then she testified that a
few days later she had a conversation with the Respondent and told him about her
conversation with Mr. Salpeter about the transfer and the Respondent told her that he had
misunderstood his instructions. He said he had told Mr. Salpeter to transfer the funds from his
personal account to cover the shortage. They were not victorious in the trial in St. Croix and
returned to Florida on January 28, 2010 in the evening. The following day, the Respondent
had left to a convention in Hawaii so they missed each other. The Respondent returned within
the week and on February 9, 2010 the Respondent went into her office and told her that Mr.
Rogow was there to meet about other cases and that he had spoken to him about the trust
account issue.

Ms. Boldt testified that the Respondent and Mr. Rogow were close and that Mr. Rogow had
lent the Respondent and her $1.5 million dollars which they personally guaranteed. She
stated that the funds were deposited into the Respondent's personal account and she believed
that the Respondent had transferred the funds to the firm but did not really know if that
occurred. She admitted that it sounded stupid on her part. Ms. Boldt testified that she never
authorized any improper transfers and that she never did any transfers without the
Respondent's authorization.

Then she testified that in late February, 2010 things began to change at the firm. She felt as
though she was being excluded from the operation of the firm. The Respondent had asked her
to put up her home as collateral for a loan to the firm and she did not agree. On May 6, 2010
she wrote an email to Mr. Rogow regarding her leaving the firm and wanting to talk to the
Respondent about it. Mr. Rogow responded that the Respondent thought she was "not all in".
The email exchange was introduced as Petitioner's Exhibit No. 24. The Florida Bar introduced
Petitioner's Exhibit No. 25 which was an email chain between the witness and the Respondent
dated June 22, 2010 wherein the Respondent tells her she had not been acting like a partner in
months. After she left the firm she opened up her own law firm doing appellate and trial
support work for other attorneys. She also opened up a disability claims clinic with Ms.
Orlinsky and Ms. Vazquez, who is the wife of Robert Baldwin Brown lil, Esq.
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Thereafter, she testified that Ms. Sullivan who was the former nanny for the Respondent's
children who had been hired to help out in the firm, had reported the Respondent to The
Florida Bar in late August 2011. Ms. Sullivan contacted Ms. Orlinsky and informed her of the
bar complaint. In September 2011she then reported the Respondent to The Florida Bar.
Then, in late 2011she received a letter informing her of a bar complaint against her for failure
to report improper trust account transfers. She testified that The Florida Bar sent her four
disks which included all of the emails obtained from the Respondent in discovery. She said she
had gone through each page and many of the emails she was being shown at the hearing were
missing. The undersigned referee was assigned to her case but she filed a Motion for Recusal
which was granted. Thereafter her case was assigned to another Referee and her case was
resolved by a consent judgment for diversion. She testified that The Florida Bar had not cut a
deal with her so that she would testify in this case. It is hereby noted that all of her testimony
before the grievance committee and The Florida Bar in her disciplinary proceedings have
been sealed by an unopposed order of the Referee in her case. She stated that she has filed
civil lawsuits against the Respondent and has prevailed in those cases. She also stated that in
her bar proceedings she asked The Florida Bar to produce all of her emails that the
Respondent had provided in his case. She testified that the emails he introduced at the
emergency hearing were taken out of context. She testified that the emails were all bate
stamped on the bottom of each page and that some pages were missing. She reviewed
numerous emails and explained what they related to. In the emails she is asking about
payments of loans, directing wires to be sent, transferring funds out of the trust account on
cases that she handled and knew that the firm was entitled to the fees and payment of firm's
expenses. Ms. Boldt testified that she and the Respondent did eventually talk briefly and
subsequently entered into an agreement to dissolve their law practice after attending
mediation on July S, 2010 but the agreement was not signed until August 4, 2010.

On cross examination, Ms. Boldt testified that she was only aware of the improper transfer of
January 12, 2010. She further testified that she agreed to take a three hour ethics course as
part of her disciplinary proceedings. She also testified that she believed the January 12, 2010
transfer was made by mistake by Mr. Salpeter and that it was not done under the direction of
the Respondent. The witness was then asked to review her affidavit that was provided to The
Florida Bar and she stated that it was accurate. In the affidavit, she swore that Mr. Salpeter
told her he was directed to make the transfer by the Respondent, however, in her deposition
to The Florida Bar she stated that Mr. Salpeter told her he had made a mistake in transferring
the $100,000.00 from the trust account and that he would be in trouble.

Ms. Boldt admitted that she had filed pleadings in a case under her new firm while she was still
at the Respondent's firm. Thereafter the witness was questioned about the letter which was
admitted earlier as Petitioner's Exhibit No. 1 regarding the self-reporting of the improper
transfer to The Florida Bar. Ms. Boldt testified that she did not write or edit any letter and at
that point she raised the attorney client privilege defense and refused to answer any more
questions pertaining to Petitioner's Exhibit No. 1 or with regards to any conversations that
took place between herself, the Respondent and Mr. Rogow. She further testified that Mr.
Rogow and the Respondent gave the letter (Petitioner's Exhibit No. 1) to The Florida Bar
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without her knowledge breaching her attorney client privilege. Thereafter Ms. Boldt's
attorneys made an ore tenus motion to preclude the testimony claimed to be privileged and
argued that Mr. Rogow had testified in her case that he represented both Ms. Boldt and the
Respondent and that therefore she did not have to testify regarding their discussions about
the improper transfer and the writing of the letter which was introduced at the emergency
suspension hearing of the Respondent and in this hearing as Petitioner's Exhibit No.1. They
also argued that Ms. Boldt's testimony and Mr. Rogow's testimony in her disciplinary case
were sealed because they contained confidential and privileged communications between Ms.
Boldt and Mr. Rogow. This Referee denied the ore tenus motion to preclude the testimony
claimed to be privileged. Thereafter Ms. Boldt's attorneys filed a Petition for Writ of Certiorari
before the State of Florida Supreme Court. Thereafter the Respondent and The Florida Bar
filed their responses and the Florida Supreme Court denied the petition without oral
argument.

The trial then resumed on October 26, 2015 with Ms. Boldt's cross examination. Ms. Boldt
testified that her role as managing partner at the Respondent's firm ended on January 5, 2010
and that the Respondent assumed all managing partner duties on that date. She further
stated that she continued to meet with Mr. Salpeter and Ms. Orlinsky every two to three days
and that she might have been consulted but she was not in charge any longer. The
Respondent then introduced into evidence as Respondent's Exhibit R an email from her to the
Respondent dated September 27, 2009 which contained language regarding her management
of the finances of the firm. She testified that she did not draft the email and believed it was
drafted by Ms. Orlinsky. She also testified that she did not play any role in hiring and firing in
the firm. Then the Respondent introduced their Respondent's Exhibit S which was an email
that contained a letter dated September 23, 2009 wherein she was offering an individual a
position with the firm and Respondent's Exhibit T which was an email dated September 24,
2009 from herself to Ms. Orlinsky with regards to the job offer to the same individual. Ms.
Boldt denied ever seeing this email but does not dispute the content of the email. Then the
Respondent introduced Respondent Exhibit's U, V, W, Composite Exhibit X, Y and Composite
Exhibit Z which were all emails between herself and other members of the firm regarding the
hiring of individuals for the firm wherein the Respondent was neither copied nor included in
the communications. Ms. Boldt again said she had never seen these emails but she did not
question their authenticity. She further explained that she acted upon matters that had been
previously approved by the Respondent and that she made no independent decisions with
regards to hiring or firing personnel.

Ms. Boldt further testified that she had nothing to do with the Bank of Miami credit line other
than signing it as a partner. She also spoke to the bank's counsel and looked over a release for
Mr. Culmo sometime in October 2009 because Mr. Culmo was no longer an equity partner of
the firm. She stated that her only role in finances was to make sure all vendors got paid. Then
the Respondent proceeded to introduce numerous emails between Ms. Boldt and various
others from the firm (i.e. Mr. Salpeter, Ms. Orlinsky, Mr. Culmo, her brother Chuck, Ryan Tyler
who is Ms. Vogelsgang's son, Matthew Moore, three paralegals at the firm Marta Estevez,
Annette Furtado and Cindy Russell, Mr. Justin Grosz, Mr. Bruce Rogow) that were written
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between October 2009 and April 2010 as well as loan documents with the law firm of Baron &
Budd for a million dollars dated April 15, 2010 Respondent's Exhibits AA, BB, CC, DD, EE, FF,
GG, HH, 11, JJ, KK, LL, MM, NN, 00, PP, QQ, and RR and questioned Ms. Boldt with regards to
these emails. The emails related to payments on loans, payments to experts the firm used on
cases, payment of bills for her brother and a car payment for her husband Charlie both out of
the operating account of the firm, questions on status of the accounts and of funds coming
into the firm from cases and/or loans, requests for instructions from Mr. Salpeter and Ms.
Orlinsky on how to respond to lenders, how and when to pay bills. She explained that she had
lent money to the firm and that whatever money she authorized to pay her brother's bills or
husband's car payment were reduced from the amount of the loan the firm owed her. One of
the emails was dated February 3, 2010 and was sent to three paralegals of the firm wherein
Ms. Boldt told them they had a great law firm and that she was 1,000 percent committed.

The Respondent introduced a purchase order dated February 18, 2010 that was signed by Ms.
Boldt as the managing partner for the firm as the Respondent's Exhibit SS. Respondent then
introduced a composite exhibit comprising of letters to clients of the firm and emails
pertaining to those clients between Ms. Boldt and Mr. Salpeter regarding the funds in trust for
the clients. The letters were dated March 26, 2010 and April 9, 2010 and the emails were
dated May 18, 2010. The documents were introduced as Respondent's Composite Exhibit TT.
Ms. Boldt testified that she handled the appeals for the client whose case they had tried in St.
Croix outside of the firm while still being a partner in the Respondent's firm. There was
another case where she also handled the appeal of one of the firm's clients in her new firm.
The Third District Court of Appeals docket on the case shows the appeal was filed by Ms. Boldt
on May 14, 2010. The docket was introduced as Respondent's Exhibit UU. Ms. Boldt sent an
email to the Respondent's secretary asking for a copy of a complaint filed by the Respondent
against his former partner, Stuart Ratzan because she needed it to help her husband. The
email was introduced as Respondent's Exhibit W. Ms. Boldt testified that after she left the
firm she met with the Respondent's ex-partner, Mr. Ratzan and began to work with him after
she went on her own. The Respondent then introduced an email dated May 19, 2010 from her
husband Charlie Cartwright to her at the Respondent's firm with regards to a new tire defect
case as Respondent's Exhibit WW. Ms. Boldt testified that she referred the case to the
Respondent's ex-partner Mr. Ratzan who settled the case for $2.4 million. Respondent then
introduced an email sent from Ms. Orlinsky to Ms. Boldt's personal email address which
contained a confidential document of the Respondent's firm and the email was introduced as
Respondent's Exhibit XX.

The Respondent then introduced another composite exhibit as Respondent's Composite
Exhibit YY which consisted of a letter that was introduced into evidence during the
Respondent's emergency suspension hearing and several emails which related to a case that
was handled by Mr. Culmo. Ms. Boldt confirmed that she had written only five paragraphs in
the letter and that they all pertained to Mr. Culmo's case. She testified how Mr. Culmo had
taken the proceeds from the case although the case had been handled through the
Respondent's firm. She further explained how the firm had been counting on these fees and
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had reflected the incoming fees on their financial statement which was relied upon by the
firm's lender in analyzing the viability of its loan to the firm.

Ms. Boldt testified that she met with The Florida Bar during their investigation against her at
least six times not including the depositions she gave. Each meeting lasted between one to
three hours. She first met with Mr. Mulligan and Ms. Sankle who are the counsel for The
Florida Bar together with her two attorneys Mr. Herman Russomano and Ms. Miki Ratzan as
well as the accountant for the bar, Mr. Ruga in November, 2011. On November 30, 2011 after
their meeting, The Florida Bar sent her a letter informing her of their investigation against her.
Then, her attorney Ms. Ratzan who is the wife of the Respondent's ex-partner forwarded a
draft of an affidavit from Ms. Boldt to bar counsel, Mr. Mulligan. Mr. Mulligan then
commented on the proposed affidavit instructing that some matters be deleted. Then on
December 19, 2011 Ms. Boldt emailed Mr. Mulligan her affidavit which was relied upon by The
Florida Bar in the emergency suspension hearing against the Respondent. The email was
addressed "Dear Bill". The witness then stated that Mr. Mulligan and she had gone to law
school together. Ms. Boldt testified that she was not aware that The Florida Bar intended to
file an emergency proceeding against the Respondent and use her affidavit in support thereof.
She also testified that she was not aware of all of the communications between her lawyers
and The Florida Bar's counsel nor that they had received a draft of her affidavit. Ms. Boldt
confirmed that her affidavit dated December 19, 2011 was 100% correct and accurate. in the
twelfth paragraph of the affidavit she swears that while she was in St. Croix she learned that
Alters (the Respondent) directed Salpeter to take $100,000.00 from the trust account to cover
a check Alters had given the Miami Heat. The Respondent then brought to her attention that
at her deposition she stated that Salpeter told her he had made a mistake in the transfer and
that he was going to get in trouble. All of the above documents were introduced as
Respondent's Composite Exhibit ZZ.

Thereafter, Ms. Boldt testified about the resolution of her bar grievance case. She stated that
her case was set for trial on a Monday but she had worked out a resolution with The Florida
Bar over the weekend. She testified that they informed the Referee in her case of the
resolution and thereafter she and her counsel went to the Florida Bar office to work on the
consent judgment. She did not remember if she had actually drafted the consent judgment or
whether there were several drafts of the document. An email from The Florida Bar's counsel
dated November 18, 2014 sent at 10:22 p.m. had a draft of the judgment and it was
introduced as Respondent's Composite Exhibit AAA. The draft included language that the Bar
concluded that the trust violation was committed by a non-lawyer of the firm. Another draft
concluded that the trust violation and failure to report was committed by a non-lawyer of the
firm. The other documents included in the composite exhibit included a letter to Judge Diaz
with the Report, a Motion to Stay Order, and a Motion to Assess Costs. She was then asked
about the discrepancies between the language in her Consent Judgment in her disciplinary
proceeding, her affidavit dated December 19, 2011 and her letter to The Florida Bar reporting
the Respondent and her testimony during her deposition.
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First, she wrote the letter dated September 22, 2011 where she said that the improper
transfer from the trust account was directed by Alters to cover a check Mr. Alters had written
to the Miami Heat from the firm's operating account in the amount of $100,000.00 and that
she believed it to be true although she had never seen the bank transfers herself or any of the
supporting bank documents. She said in the letter that she believed she had learned the
information from Mr. Salpeter.

Then, she writes her Affidavit that was used against the Respondent in his emergency
suspension hearing and relied upon by The Florida Bar in these proceedings dated
December19, 2011. In the Affidavit she states that while she was in St. Croix, she learned that
the initial improper transfer from the trust account had occurred and that she had been told
that Mr. Alters directed Mr. Salpeter to take $100,000.00 from the trust account to cover a
check Mr. Alters had given to the Miami Heat and been deposited into the firm's operation
account.

Then, Ms. Boldt was asked to read a portion of the transcript of her deposition that took place
on October 29, 2014, where she stated that on or about January 20, 2010, while she was in St.
Croix, she had a conversation with Mr. Salpeter and he told her that he thought she should
know that the Miami heat had cashed a check that the Respondent had given them and that
he (i.e. Mr. Salpeter) had covered it from the trust account. He said that it was a
misunderstanding, a mistake and that he was sure that he was going to be in trouble.

Finally she was asked about the language that was used in her Consent Judgment in her bar
case with regards to the improper transfer. The Consent Judgment states that "The Florida Bar
had concluded that a failure to report an isolated trust violation which occurred in January
2010 and which was subsequently corrected and which she (i.e. Ms. Boldt) believed at the
time to have been committed in error by a non-lawyer member of the firm, constitutes
sufficient basis for referral to diversion." Ms. Boldt agreed that her Consent Judgment does
not say anything about the Respondent or anyone else directing Mr. Salpeter to do anything.

Ms. Boldt was asked about an improper transfer that was made on January 20, 2010 for
$75,000.00 and a check that had been written payable to her on the same day for some funds
her brother had requested in an email to her. She testified that Mr. Salpeter did not tell her
about that transfer or about any other improper transfer including one that had taken place on
January 14th. This testimony is in direct contradiction to Mr. Salpeter's previous testimony
that Ms. Boldt was informed of all the improper transfers. In her affidavit, Ms. Boldt states
that she told Respondent she would be leaving the firm in late February or early March, 2010
yet on February 10, 2010 she participated in getting a loan from Ms. Cindy Russell's brother for
$150,000.00. She further claimed that she did not know the funds from the loan were going to
be used to repay the trust account and that she believed the funds were going to be used to
cover firm expenses.

Ms. Boldt then testified about the meeting with Mr. Rogow on February 9, 2010 and stated
several times that no transfers were discussed at that meeting yet she acknowledged that Mr.
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Rogow had instructed her and Respondent to self-report to the Florida Bar. She was then
questioned about the letter that was introduced into evidence as Respondent's Exhibit YY and
testified that she had only written the paragraphs that she had marked with a checkmark. She
could not explain why she wrote five paragraphs about the case that was settled by Mr. Culmo
before leaving ABBRC and how they had been expecting the settlement funds, if she only knew
about one improper transfer, thought the transfer had been done by mistake and the funds
had already been paid back by that date. She agreed that there was no relevance between
the case and the one transfer she knew about. At that point of the hearing, the Respondent
who was conducting her direct examination, asked for an un-redacted transcript from her
testimony in her case but she did not agree to release it.

She was shown an email from Mr. Rogow to herself and Respondent dated February 11, 2010
addressing transfers, in plural wherein she responded saying that she "would give Marc
Salpeter some direction". Ms. Boldt did not agree to authenticate this email and stated that
she had no recollection of the email exchange. She also said she had forgotten about the
alterations of the records that Salpeter did for the Searcy law firm. She confirmed that after
Salpeter left the Respondent's firm he went to work for her new firm. Then, Respondent gave
her the transcripts of Mr. Salpeter's testimony and asked her to look at a portion of his
testimony pertaining to Ms. Boldt's knowledge of the improper transfers and directions to
him. She testified that his testimony was factually incorrect.

Thereafter, Respondent handed Ms. Boldt a black binder containing a string of emails and
letters with metadata pertaining to the emails. She testified that she had never seen the string
of emails and refused to authenticate them, however, these documents were attached to her
Writ filed with the Supreme Court with regards to her claim of attorney-client privilege. She
testified that she received her emails on her phone, her laptop and desktop and did not
remember ever seeing these emails. She could not disagree with Respondent that someone
would have to have had all three of her electronic devices in their possession for her not to
have seen the emails. She further testified that The Florida Bar had never asked her about the
emails. One of the emails contains a list of improper transfers that she absolutely and
categorically denied ever seeing and or knowing about. Ms. Boldt also testified that The
Florida Bar never asked her about the letter that was found on Mr. Rogow's computer or
about the metadata that shows that she had sent the letter.

During her cross examination, she testified that she did not know Mr. Mulligan, The Florida Bar
counsel during law school and that their first conversation was after the Bar began to
investigate this matter. She again explained the growth of the firm and her role as the
managing partner. She testified that she never dealt with loan officers or bank officials. She
also described her relationship with Respondent and with his former partner Ratzan. She
testified about the falling out between Respondent and his former partner Mr. Ratzan and
then testified that she did not reestablish her relationship with Mr. Ratzan out of spite towards
Respondent. Then she again testified about the case that had been settled by Mr. Culmo and
the problems with Mr. Culmo's actions with regards to its settlement.
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Ms. Boldt testified about her friendship with Ms. Vogelsgang and they reviewed Respondent's
Exhibit B wherein they discuss the transfer of funds relating to a client. She could not recall if
client had given their approval for the release of the trust funds but trusts that Ms. Vogelsgang
would not advise her to take fees if the funds were not due and owing.

She was asked about funds that she took from the Respondent's firm to pay for a mortgage on
a property she owned in Jacksonville with her father. She testified that the Respondent and
she had an agreement that she could take the money and that she did not need to ask him
each time she took the money.

17. Thomas Charles Duarte (The Florida Bar Auditor) - Mr. Duarte testified as to his
credentials and stated that he became a certified public accountant in 1973 and obtained his
law degree and LLM in tax but never really practiced law. He provided testimony with regards
to his work experience and that he had worked in an insurance business during 32 years
wherein he ran the business, handled the accounting and finances himself. He also described
how he came to work with The Florida Bar in April of 2010. He testified that he was trained by
The Florida Bar's chief auditor, Mr. Carlos Ruga. Mr. Ruga was the auditor that handled the
initial emergency suspension hearing of the Respondent. Mr. Duarte testified that he
understood how difficult it is to become a lawyer and stated that he felt a great sense of
responsibility in doing his job. He stated that he does not receive any directives when a case is
assigned to him. He said that he is given a complaint, he reviews it and makes
recommendations. He also testified that he had taken a test to become a Certified Fraud
Auditor and had passed the exam. He testified that the course materials taught him how to
interview and how to look for fraud in his investigations. He said that he has done between
300 to 400 investigations for The Florida Bar and that the cases all very in degree of
seriousness and outcomes. He stated that he has testified 10 to 15 times for The Florida Bar
and that his testimony is limited to the work he has done in the case and his conclusions as to
the financial aspects of the case.

With regards to the Respondent's case, he testified that he was aware of the case when it was
assigned to Mr. Ruga but had no involvement initially. He testified that he had attended the
emergency suspension hearing as a trainee. He testified that Mrs. Sankel of The Florida Bar
had called him into her office after the emergency hearing was over and told him that she
wanted to be sure that everything they did was done correctly and that they had not missed
anything. He stated unequivocally that The Florida Bar has no agenda with regards to any case
and that they are simply investigating to find out whether there were any bar violations
committed. He said that he never receives any suggestions as to what findings they want him
to arrive at. In essence, he was asked to audit Mr. Ruga's work in the Respondent's emergency
suspension hearing. He stated that he had no concerns about finding that Mr. Ruga had made
any mistakes because he did not feel he would have any repercussions with regards to his
findings. He said it took him a month or two to review Mr. Ruga's work on this case. He said
the Respondent had never requested any meeting with him and that he was unaware of
Respondent's request for a meeting prior to the suspension hearing. He said that he had met
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with Ms. Boldt three to five times and that he could not recall how the meetings were
initiated.

He then explained the process that he undergoes in his investigations. He said he reviews the
pleadings a couple of times and sometimes sets them aside to let the issues marinate in his
brain. He said that this case was like a 1,000 piece puzzle and that there was no evidence that
the Respondent had pushed the button to instruct anyone to make the improper
transactions that were made. He explained that he reviews and analyzes financial information
and records looking for information to explain the transactions as he puts the puzzle together.
He said he reviewed emails and texts looking for support in the financial forensic data and
banking data to support the information in the text and email messages. Then Mr. Duarte
contradicted his previous testimony and concluded that the forensic information he had
gathered supported his finding that the improper transfers had been directed by the
Respondent. He then gave an example from a text message from Respondent to Mr. Salpeter
instructing him to pay an employee and then he found a check issued to the employee. He
testified as to the correlations between the financial records and the text and/or email
messages.

He was asked about Mr. Ruga's testimony during the suspension hearing wherein he stated
that he had spent five minutes reviewing the messages and the financial records of the
Respondent when he reached his conclusion in the emergency suspension proceeding that the
Respondent had violated the trust accounting rules. He testified that he found Mr. Ruga had
spent much more than five minutes working on the case. He also said he had not found any
material mistakes in Mr. Ruga's work or any significant oversight.

Mr. Duarte testified that Ms. Sankel asked him to take over the investigation in February,
2012. He said his auditor's report was done in October 2012 and that he had worked on it for
six to seven months. He again testified that he had not been given any directive from anyone
and that nobody had assisted him in his investigation. He said he had compiled between 40 to
55 boxes of information and records in this case. He also said that he has no dog in this fight
and that nobody had ever talked to him about the case, including Mr. Mulligan and Ms. Sankel.
He prepared notebooks that contained his auditor report for the Respondent's case and the
exhibits for the Respondent's case as well as Ms. Boldt's case. He testified that upon the
completion of these notebooks he prepared two copies and gave one each to Mr. Mulligan
and to Ms. Sankel. He said that neither of them asked him to change or add anything or to
take anything out of the report. He testified that he had prepared a similar report in Ms.
Boldt's case. He then said that the reports went to the grievance committee and to the
Respondent and Ms. Boldt. He said that he had worked on both files concurrently and that the
grievance committee found probable cause in both cases. Thereafter, a complaint was filed in
both cases.

He testified that he went through the financial history of the firm because he thought that it
was important to see if he could determine why the improper transfers happened. He found
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that the firm needed cash to pay bills. He went through the firm's bank accounts, trust
account reconciliations and tax returns from 2007 to 2010.

He found that initially common stock was issued for $1 per share and 100 shares were issued.
He said that he found that the partners had put in money to start up the firm in the form of
loans. The problem was that the partners were then getting loans from the firm and the
amounts that they were taking out were more than what they were putting in causing a drain
on cash flow.

Then, he found that the primary sources of money for the firm were two loans from Bank of
Miami. One of the loans was a term loan for one million dollars which was used to do the
leasehold improvements and furnish the firm's office. The second loan was a revolving line of
credit which they used to help the firm cover costs in their cases and operating costs. The
credit loan was guaranteed by all of the firm's partners. The revolving line of credit was
renewed annually and with the firm paying interest only monthly. He found that the firm did
mostly personal injury cases that required investment and that most of them were
contingency cases. The total amount due on both loans at the end of 2008 was $4,334,000.00.

Mr. Duarte testified that in 2007, the year the firm was formed, they lost over one million
dollars according to the firm's financial statements. in 2008, they had a loss of $183,272
according to the CPA financial statements. In 2009, the CPA did not issue financial statements
so the information he gathered came from balance sheets and they indicated a loss of
$239,738. In 2010, the CPA financial statements show a loss of over $1.7 million dollars. He
concluded that from the inception of the firm in 2007 to December 2010 the firm had a total
loss of $3,177,292.00 and that they had kept the firm going with the revolving line of credit
with the Bank of Miami.

He testified that he found emails over and over again from the Bank of Miami to Mr. Salpeter
and occasionally to the Respondent with regards to overdrafts. He said that since September
2009 to October 2010 the improper transfers were directly related to the operating account
being overdrawn. He said there were 49 improper transfers. The Bank of Miami would notify
Mr. Salpeter the amount that they were overdrawn and typically they had until 11:00 a.m. the
next day to cover the shortage. The firm would cover the overdraft the next day with
settlement checks or loans from third parties. He said that this happened numerous times and
on a regular basis and that he did see overdrawn positions in 2007 and 2008 as well.

They subpoenaed Bank of America to obtain all records of communications and loan
documents because during the emergency suspension hearing there was testimony that the
bank had required the firm to pay down some of the revolving line of credit. He found that
initially the revolving credit loan was $2.5 million dollars and then in October, 2007 it was
increased to $4 million dollars. The firm drew the $4 million dollars and in February, 2008 the
balance of the loan was just under $4 million dollars. In April of 2008 they were told that they
had to reduce the credit line to $3 million dollars and by October or November of 2008 it was
reduced to $3 million dollars.
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Then, in April, 2009, the Bank of Miami issued a default notice due to the firm's failure to pay
interest on the revolving credit line and on the payments of the term loan. A few days later
they cured the default. in May of 2009 the Bank agreed to release Mr. Culmo of his personal
guarantee if he gave up his equity interest in the firm and the credit line had to be reduced to
$2 million dollars. In September, 2009 the loan was reduced to $2 million dollars. In June of
2010, the bank emailed the Respondent to inform him that they were not willing to renew the
credit line because of the continued losses of the firm. Then, on November 16, 2010, the bank
issued a demand notice for $2,577,826.91 which was the total amount that was due on both
loans. A little over one month later, the bank failed and a new bank took them over. The new
bank entered into an agreement for a discounted settlement with the firm for $600,000.00.
Mr. Duarte testified that the firm was hit with a financial tsunami with a deficit of over $2
million dollars. At that time is when the improper transfers began.

Mr. Duarte prepared a timeline of the case settled by Mr.Culmo before leaving ABBRC which
was introduced into evidence as the Petitioner's Exhibit No. 28. He said he had prepared this
summary of this case because it was the genesis of the improper transfers. He explained that
he put this notebook together to assist the court in analyzing the transaction. He put together
many documents, emails and bank records to explain the disbursement of this case and said
that he noted something very unusuai about the settlement in this case. The firm's practice
when a case settled was to take its full share of the settlement immediately when the funds
became available in the form of two checks. One check was for their fees and the other check
was for their costs. In this settlement there were twenty separate internal transfers.

Mr. Duarte then proceeded to testify about all of the improper transfers from the trust
account to the operating account. Mr. Duarte's Exhibit G to his report lists each improper
transfer and it was admitted in to evidence without objection as Petitioner's Exhibit No. 30.
Mr. Mulligan then asked Mr. Duarte to go month by month and testify about each improper
transfer and whether there had been an overdraft in the operating account at the close of the
previous business day. He also testified that the funds transferred had been used to pay for
firm expenses, Miami Heat tickets as well as to cover overdrafts that occurred on the close of
the previous business day. Mr. Duarte testified as to the firm's relationship with the bank and
how they had an understanding that if the firm's operating account was overdrawn, the bank
would contact the firm to advice of the overdraft amount and would give them time to cover
the shortage. There were many emails from Ms. Rodriguez at the bank to Mr. Salpeter and
Respondent. None of the emails were sent to Ms. Boldt.

Then, Mr. Duarte testified that they had obtained copies of all checks from the firm's bank and
that he had prepared a summary of his findings which was introduced as Petitioner's Exhibit
No. 31. In this summary, Mr. Duarte listed the improper transfers and all checks to the
Respondent and signed by the Respondent. The Respondent disputed that he had signed at
least four of the checks and possibly two other checks. Then, he testified that although the
checks may have been forged, the funds went into the Respondent's personal account. For
this reason, he explained that he interpreted all of the checks as legitimate checks. He further
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stated that Mr. Salpeter frequently cut checks and had Marisela, who was the Respondent's
secretary sign them for the Respondent. He concluded that under these circumstances the
Respondent had derived a benefit from the improper transfers. He also testified that he had
spent many hours reviewing the timing of the improper transfers and the times of the text
messages produced by Mr. Salpeter but this analysis was not fruitful. He then considered the
information that he and The Florida Bar had learned from the partners and upper
management of the firm during meetings or depositions. Each of the higher level positioned
individuals he spoke to agreed that the Respondent was in control of the finances of the firm.
He reviewed the shareholders agreement that was executed by the partners in the firm which
was introduced as Petitioner's Exhibit No. 22. Mr. Duarte stated that he relied on Mr.
Salpeter's text messages and checked financial records to see if they could provide any
correlation between the text messages and the payments as purportedly ordered in the text
messages by the Respondent. He did find some correlation and gave an example thereof.

He testified that the banking records or the wire transfer notices did not provide any
information as to who was making or authorizing the improper transfers. None of the
witnesses could speak specifically as to the Respondent authorizing any of the improper
transfers. He testified that for example, on March 10, 2010, there was an email from Bank of
America to Mr. Salpeter advising him that the operating account was overdrawn by the sum of
$132,000.00. He stated that Mr. Carlos Perez and the Respondent were copied in that email
and that the Respondent had responded saying that he would take care of it. Mr. Duarte said
that Ms. Boldt was not included in the chain of these emails and that he had not seen any
emails from the bank to Ms. Boldt. Thereafter, Mr. Berman pointed out that Petitioner's
Exhibit No. 30 showed a substantially different amount of the improper transfer and Mr.
Duarte corrected himself and testified that the correct amount of the improper transfer for
that day was $53,583.33. Then, Mr. Duarte testified that subsequent to his report and after
the grievance committee had found probable cause, he received a lot more documentation.
He said that amongst the new documentation he received was the backup files from Mr.
Salpeter's cell phone to his computer. There were over 500 text messages. He said that he
reviewed the messages to get a flavor for how Mr. Salpeter and the Respondent
communicated. He then went back to review the content of the messages and compared
them with the banking records. He then converted the PIM backup they received from Mr.
Salpeter to a readable form. All of the text messages were introduced as Petitioner's Exhibit
No. 19. The Florida Bar then introduced an exhibit comprised of the text messages related to
improper transfers on March 10, 2010 as Petitioner's Exhibit No. 32. This exhibit had been
put together by Mr. Duarte. They also introduced the email of March 10, 2010 between the
bank and Mr. Salpeter which was responded to by the Respondent as Petitioner's Exhibit No.
33. Mr. Duarte then testified that there were a few improper transfers where there were no
communications via text message between Mr. Salpeter and the Respondent and he gave an
example of an improper transfer of $75,000.00 that occurred on April 5, 2010 were there was
no text message between them. He then stated that if Mr. Salpeter had altered or created the
text messages, why had Mr. Salpeter not created texts for all of the improper transfers. He
also said that he reviewed the bank records to look for correlations between the text messages
and the financial conversations that were unrelated to the improper transfers. He said he had
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found 57 different instances that he was able to find documentation from the bank records
that correlated to financial matters unrelated to improper transfers. He said he could have
found more examples but he had stopped looking when he had 57 examples. He said the text
messages flowed and that there did not appear to be any gaps in their communications. His
analysis of the text messages and bank records was introduced as Petitioner's Exhibit No. 34.
He then pointed out on Page 7 of his analysis that in reference to a check that the Respondent
had identified as having been forged during his emergency suspension hearing there were text
messages between himself and Mr. Salpeter with regards to that very check. He also said that
there were several text messages between Mr. Salpeter and the Respondent wherein the
Respondent was asking for a status on the trust account. He said he found trust account bank
statements that showed the same balance as the balance on the text message between the
two men.

With regards to the Rex 6 document which was Respondent's Exhibit No. 6 at the emergency
suspension hearing, he testified that he had initially reviewed Mr. Bruce Rogow's testimony at
the emergency suspension hearing, Ms. Boldt's affidavit, Rex 6 and all of the testimony of the
emergency suspension hearing. He said that he had opined in his initial report of October
2012 that Ms. Boldt had drafted the letter. Since then he has seen the forensic review that
was conducted by the two experts in this case, he has attended additional depositions and
heard the testimony of Ms. Boldt who did not recognize the letter or the emails connected to
it. He testified that the Respondent had made some changes to the letter and that Ms. Boldt's
original Word Perfect letter has never been found. He said Ms. Boldt alleges that she only
wrote five of the paragraphs of the letter and Mr. Rogow had said in an email that he "would
take a whirl at it". He then said that if he had all of this information at the time of the initial
report, his report would have been different and that at this point in time he does not have an
opinion as to who drafted the letter. The Florida Bar then introduced Rex 6 as Petitioner's
Exhibit No. 35. He then went on to testify that his review of Rex 6 was very important in doing
his initial report. He said in particular the attached email from Mr. Rogow stating that he was
unable to open and Ms. Boldt responded to "try it again", helped him to conclude that Ms.
Boldt had drafted the letter. Then he testified that they have since learned that the email
attached was not related to the letter as introduced during the emergency suspension hearing
and that Rex 6 was not actually attached to the email that had been introduced into evidence.
He compared Petitioner's Exhibit No. 1(i.e. Rex 6 as introduced during the emergency
suspension hearing) and Petitioner's Exhibit No. 35 (the complete email exchange regarding
the self-reporting letter to The Florida Bar) and said that the complete exchange of emails
between Ms. Boldt, Respondent and Mr. Rogow had not been introduced in the emergency
suspension hearing. He opined that had the complete exchange of emails been introduced
into evidence at the emergency suspension hearing, it would have shed more light. He said he
had placed a lot of credibility on the email that was introduced at the suspension hearing but
that had he seen the whole email exchange he would not have given that exhibit (i.e. Rex 6)
from the emergency suspension hearing so much weight in arriving at the conclusion that Ms.
Boldt had written the letter.
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The Florida Bar then introduced another summary Mr. Duarte prepared as Petitioner's Exhibit
No. 36. He explained that this summary was a compilation of bank records, emails and
documentation entered into evidence at the emergency suspension hearing with regards to
the trust account shortages from January, 2010 through March 2010. The Respondent had
testified at the emergency suspension hearing that he had learned about the trust account
problem on February 9, 2010. Mr. Duarte testified that the Respondent had in fact put in
personal money into the trust account and that he had embarked on a mission to bring in a lot
of money into the firm, however, all of the money put in did not bring down the balance of the
shortage in the account because it did not stay in the trust account. He testified that the
money brought in was used to pay bills of the firm and to give loans to the members of the
firm. He testified further that the lion's share of the loans that were taken out of the firm
were for the Respondent. Mr. Duarte testified that the shortage in the trust account in
January, 2010 was $1,002,049.00 and that the shortage in February 2011 was $1,018,436.00.
In other words the shortage was higher thirteen months later.

Mr. Duarte testified that there was no evidence that Ms. Boldt had instructed Mr. Salpeter to
make improper transfers from the trust account except for the disputed letter that had been
introduced into evidence at the emergency suspension hearing. He then referred to
Petitioner's Exhibit 35 and points out that the communication between Ms. Boldt and Mr.
Salpeter indicated that Ms. Boldt relied on Mr. Salpeter's responses and that it appeared that
Mr. Salpeter did not know what he was doing. He said this communication indicated a serious
problem in the internal controls of the firm as it relates to the prevention of fraud. Mr. Rogow
had told them that they needed to do a complete review or audit of the trust account and that
they needed to report it to The Florida Bar to help mitigate the Bar's seeking sanctions. He
then said the Respondent had testified that he was travelling often seeking financial support
and solutions for the firm and was putting huge amounts of money into the firm believing that
he was reducing the trust account shortages. He further testified that there was no evidence
of changes being put into place in the firm's structure to prevent any future improper transfers
from happening in the future. He testified that he did not receive any information from the
Respondent with respect to any changes being implemented to prevent fraud.

The Florida Bar then introduced two other analysis prepared by Mr. Duarte as Petitioner's
Exhibits No. 38 and No. 39 which are a comparison of the monthly trust account shortage
from February 10, 2010 through March, 11, 2011 and the trust account deposits made by
Respondent during said time. The data shows that Respondent put $1,865,983.90 in deposits
to the trust account during this time but the funds did not go towards the reduction of the
shortage in the trust account. Mr. Duarte testified that the funds were utilized to pay the
firms expenses. Then, The Florida Bar introduced Petitioner's Exhibit No. 40 which Mr. Duarte
had prepared as well. This exhibit was a breakdown on the monthly amounts paid to the
Respondent between February 11, 2010 and December 31, 2010. Mr. Duarte testified that he
included copies of all of the checks paid to the Respondent during said time frame that were
obtained from the bank records. He further testified that all of the checks were deposited into
a personal bank account of the Respondent. Then, they introduced Petitioner's Exhibit No. 41
which is an analysis of the funds deposited by the Respondent into the firm's trust account and
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how they were used from February 1, 2010 through February 28, 2011. In this exhibit Mr.
Duarte created a pie chart which showed the funds that were paid to the partners as loans
during the timeframe and the balance of the funds was used to cover other firm financial
obligations and expenses.

Thereafter, Mr. Duarte testified that he had considered the polygraph report. He felt that the
questions that were asked should have been asked in a different format or asked in a different
way. He stated that he relied on financial data and written documentation that supported the
testimony given. He found that there is contradicting views as to the validity of the polygraph
test. He focused his investigation on Respondent's allegations during the emergency
suspension hearing as to the forged checks. He found that there were 205 checks of which the
total amount of the alleged forged checks was $1,322,976.19. He found that the checks
payable to Respondent were deposited into his account. Others were payable to entities
related to Respondent or where he had an interest in the entities. Another group of checks
appeared to be for costs of the firm's cases such as expert witness fees or for payment of the
firm's expenses such as a payment to the landlord, or for utilities and firm's health insurance.

The Florida Bar introduced Petitioner's Exhibit No. 42 which included the response to the
subpoena duces tecum received from the Searcy, Denney law firm. Mr. Duarte testified that
he compared the documents he received from the firm to the documents he had received
from the Respondent.

The Florida Bar introduced another notebook Mr. Duarte had prepared as Petitioner's Exhibit
No. 46. This notebook contained the same documents that had already been introduced into
evidence under Petitioner's Exhibit No. 8 however, this notebook included additional
documents received from the bank and from the Respondent that were different than the
documents Mr. Salpeter had put together for the Searcy firm. The Respondent stipulated to
the evidence as long as it is not used to try the matter by consent. He then went over the
differences in the documentation and pointed out a number of text messages that he believed
were related to the Searcy meeting. Respondent objected because the text messages do not
mention Searcy by name and also because there were terms in the messages that he never
uses such as "what's your 20?" therefore, he was questioning their authenticity. He compared
in detail the differences between the profit and loss statements given to Searcy and the true
numbers of profit and loss for the firm. He also compared the copies of the altered bank
statements provided to Searcy and the unaltered bank statements. The Court notes that Mr.
Salpeter had testified that he had altered the bank statements himself.

Then, Mr. Duarte testified as to the funds that were actually held in the firm's trust account
from October 31, 2010 and December 31, 2010 using another exhibit that was introduced as
Petitioner's Exhibit No. 47. His chart showed how money held in trust for a client was used
for another client.

The Florida Bar then introduced various emails pertaining to the controversial self- reporting
letter as Petitioner's Exhibits No. 48, 49 and 50. There was a fourth set of emails that had
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already been introduced into evidence as Petitioner's Exhibit No. 2 that was also discussed
during this portion of Mr. Duarte's testimony. The first two sets of emails came from Ms.
Russell, the third set came from the Respondent and the fourth set came from Respondent's
attorney, Mr. Berman. Mr. Duarte pointed out the timing of the emails and the differences in
the attachments, missing headers and identification stickers. He compared the various forms
of the email and described the version that had been presented into evidence during the
emergency suspension hearing and upon which Mr. Rogow had testified to. Mr. Mulligan
referred to the email chain that does not include Mr. Rogow's response as the "cut and paste"
emails.

Mr. Duarte also testified as to the matter of the Respondent's illness as had been reported in
the emergency suspension hearing. He stated that they subpoenaed his medical records and
deposed one of his physicians and concluded that the Respondent was in fact ill as he had
stated at his emergency suspension hearing from September, 2010 to sometime through
November, 2010. He also reviewed the Respondent's telephone records to see how extensive
Respondent's communications were during the time he was ill and prepared a summary of his
phone usage. The Respondent objected because he had produced his phone account
statements to The Florida Bar and had no objection to them entering the actual bills. He
pointed out that Mr. Duarte notes in his summary that in November, 2010 there were 2,021
calls when the actual AT&T records show there is 916. Then Mr. Duarte explained that he had
not actually counted all of the messages and calls himself. He said he had put the disk he had
received into his computer and had Excel count the number of entries which resulted in his
summary. After argument from both sides, Mr. Mulligan retracted the exhibit and agreed that
he himself had concerns as to the veracity of the information contained in Mr. Duarte's
summary. In conclusion, no reliable evidence was introduced to show that the Respondent
was not out of commission during these three months of his verified illness.

On cross examination, Mr. Duarte was asked about the correlations he had made between the
text messages and the meeting with the Searcy firm. He agreed that Mr. Landy, the
comptroller for the Searcy firm, had never requested any trust documents from the
Respondent's firm and that the purported text message between Respondent and Mr. Salpeter
said that he needed to see all requested documents the night before the meeting was to take
place. Mr. Duarte testified that he had no knowledge that the content of Mr. Salpeter's text
messages were inaccurate or not. He explained his interpretation of the information on the
documents that were delivered to the Searcy firm and stated that they contained altered
documents.

Mr. Duarte was asked about the polygraph tests again and he testified that he did take them
into consideration but that as an auditor he relied on the documentary evidence. He agreed
that the Respondent had answered all of the questions he had requested be asked and that he
had obtained the highest result possible in that type of testing (i.e. 99.9%). He agreed that had
the trust account deposits made by the Respondent been applied directly to the trust account
without any intervening activity the deficit would have gone down to $229,500.00 by
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November, 2010. He also agreed that he was not aware of Ms. Boldt having submitted herself
to a polygraph exam.

Mr. Duarte was asked about the standard of proof needed to prove their case and he admitted
that he did not know what clear and convincing evidence standard meant. He also agreed that
he never mentioned this standard of proof in his report. He said that he simply presented his
opinions and thoughts together with supportive documents.

He agreed that the Respondent had put $1,835,000.00 into the trust account and that Ms.
Boldt nor any of the other partners had put any money in the account. He agreed that the
Respondent had deposited over $7.3 million into the firm between February 9, 2010 and
February 28, 2011 and that he had taken out $1,182,000.00. Mr. Duarte testified that he had
relied on Mr. Culmo's observations about who managed and controlled the finances in the firm
and that he had also relied on Mr. Salpeter's testimony wherein he stated that all improper
transfers were made as a result of instructions to do so by the Respondent.

With regards to the text messages provided to The Florida Bar by Mr. Salpeter, he agreed that
they had initially received Exhibit EE which was only one side of the text communications. He
agreed that Mr. Salpeter had refused to provide any testimony because he felt that what he
had done at the alleged request of the Respondent could subject him to criminal prosecution.
Two and a half years later Mr. Salpeter had worked out an immunity from prosecution with
the State Attorney's office and then he provided a full set of PIM backups to them. He was
then shown an email from Ms. Boldt to Ryan Tyler and Mr. Salpeter dated January 31, 2012
that had the name of the software used by Mr. Salpeter to do the PiM back-ups of the text
messages and the name of the developer of the software, Mr. Declercq who testified in this
proceeding. The emails were introduced as Respondent's Exhibits CCC and DDD. Mr. Duarte
testified that he knew that Mr. Salpeter had cheated on the Respondent's sister. He said he
had questioned Mr. Salpeter as to the accuracy of the information in his texts. He confirmed
that he had sent an email to Mr. Moody their forensic expert advising him that he found it
interesting that many of the modified dates of the text messages were dated August 23, 2010.
Mr. Duarte said that he was trying to understand the modify dates because they were
different from the delivery dates. He wanted to know if there was another reason for the
difference in the dates. He asked for an alternative scenario from his expert to explain the
differences in the dates. Mr. Duarte confirmed that he never contacted Mr. Declerc during his
investigation and that they never asked Mr. Declerc to explain what had happened with the
text messages. He simply correlated the text messages to the financial documents. Mr.
Duarte then confirmed that the only evidence he had with regards to the Respondent
authorizing the improper transfers is Mr. Salpeter's testimony and the text messages that
Mr. Salpeter provided. He concurred that nobody else had testified that the Respondent did
the improper transfers or that he authorized the transfers. He never met with the
Respondent other than to discuss contracts with other firms that loaned money to the
Respondent's firm. Mr. Duarte stated that he was unaware of any request from Respondent
to meet with him.
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Mr. Duarte was then shown three letters dated November 2, 7 and 14, 2011 wherein Mr.
Berman requests a meeting on behalf of the Respondent. Mr. Berman offers to present his
client for a deposition and to make a sworn statement with no strings attached. They offered
to meet with Mr. Ruga the auditor for The Florida Bar to answer any questions he may have.
None of the requests were granted. While they did agree to meet with his attorneys the
Respondent was not allowed to be at the meeting. Then he was shown a fourth letter that
was dated January 14, 2012 however, they stipulated that it was actually written one year
later and contained a typographical error as to the date. In said letter he asks that the hearing
before the grievance committee be done at a live hearing. All of the letters were introduced
into evidence as Respondent's Exhibit EEE.

Mr. Duarte testified further that he had met with Mr. Culmo, Mr. Salpeter and that he had met
with Ms. Boldt six times. He testified that he has never asked the Respondent whether he
wrote the text messages or for any explanation about these text messages. He testified that
he had asked Ms. Boldt if she had prepared the self-reporting letter to The Florida Bar dated
September 6, 2012 to report the trust account shortages. He testified that he had listened to
Ms. Boldt's testimony at her deposition and during this proceeding and heard her say that she
only knew about one improper transfer from the trust account. He heard her authenticating
hundreds of emails however she did not authenticate an email dated February 11, 2010 which
was introduced as Respondent's Exhibit K during Mr. Salpeter's testimony between herself,
the Respondent and Mr. Rogow with regards to his recommendations to them for self-
reporting the transfers as in plural. Mr. Duarte testified that he had this email for several
years and that he knew that Ms. Boldt knew about several transfers despite her repeated
testimony that she only knew about one improper transfer. He heard Mr. Rogow testify that
Ms. Boldt knew about the improper transfers. Mr. Duarte went on to testify that he had Ms.
Boldt's affidavit wherein she states she only knew about one improper transfer. Ms. Boldt
testified that she had learned about the other transfers when she had lunch with Ms. Orlinsky
in September 2011. This was the same lunch date wherein she was informed of Ms. Sullivan's
bar complaint against the Respondent. On September, 2012, Mr. Duarte sent a letter to Ms.
Boldt with questions about when she had learned about the additional transfers and she had
responded then that she did not recall. He could not recall whether he had found her
response to his letter credible. He was also shown a chain of emails wherein Ms. Boldt only
recognized the part of the email with regards to the logos but nothing else in the emails. Mr.
Duarte agreed that their own expert had found the email chain that Ms. Boldt would not
authenticate in the firm's computers and in Mr. Rogow's computer along with the metadata.
He agreed that the emails were supported by the metadata.

With regards to the self-reporting letter, he agreed that Ms. Boldt identified five paragraphs
that she had written. He also agreed that Mr. Culmo had testified that the settlement funds
from his case were not going to be sent to the Respondent's firm and that there were
documents that confirmed that the entire settlement funds were never going to be delivered
to the firm. Mr. Berman then proceeded to ask Mr. Duarte if he had ever questioned Ms.
Boldt about her writing five paragraphs about a settlement that was expected to go to the firm
when the documents show the funds were not going to be delivered to the firm. He never
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questioned her to find out why the five paragraphs she claimed to have written were on
different pages. He never asked Ms. Boldt why she was telling them one thing but the email
chain tells something completely different. Then, they went over the drafts and changes to
the letter in detail and how some of the revisions were in all capital letters and others were
highlighted or color coated. Mr. Duarte agreed that no original native letter was found. He
agreed that it may have been done in Word Perfect. Then the other versions develop and are
traced through a series of emails between the Respondent, Ms. Boldt and Mr. Rogow that
show the revisions made by the Respondent. Mr. Duarte agrees that the second version of
the letter was sent to Ms. Boldt, edited by her and saved twice by her and then forwarded to
Mr. Rogow as Version number 4. He agreed that the metadata found by both experts show
that Ms. Boldt did the revisions to the letter. He agreed that in all versions of the letter Ms.
Boldt is admitting that she authorized the transfers but despite the emails, the financial
records showing the transfers were made and all of the other evidence contradicting Ms.
Boldt's testimony he did not feel that it was his responsibility to determine who was lying. Mr.
Duarte did not tell The Florida Bar that he had evidence against Ms. Boldt and that they should
not enter into a consent judgment with her. Mr. Duarte testified that he had passed on to Mr.
Mulligan and Ms. Sankel all of the information he had gathered and he had concluded that
because they had conflicting testimony, he could not determine who had authorized the
improper transfers. Mr. Duarte testified that he had no involvement in the consent judgment
that was entered in Ms. Boldt's case.

On redirect, Mr. Duarte testified that the email and the letter that had been attached and
introduced as Respondent's Exhibit 6 (i.e. Rex 6) from the emergency suspension hearing did
not come from the same place and that they had been put together. He stated that if he felt
that it was necessary to meet with the Respondent during his investigation he would have
asked to do so. He also stated that he had never seen such an extensive exchange of
documents between a Respondent and The Florida Bar. He further testified that they had one
meeting with the Respondent and that they did not put any restrictions on the topics to be
discussed. He again clarified that none of the money that the Respondent put into the firm
reduced the trust account deficit until March 2011. He was then shown Petitioner's Exhibit
No. 25 which was an email dated June 22, 2010 wherein the Respondent told Ms. Boldt that
he had grown tired of her indecision, that she had done nothing to help the firm and that she
had not acted as a partner in a long time, therefore, he was taking back the management of
the firm. Then he was shown Petitioner's Exhibit No. 36 and he testified that on July 26 and
27, September 29 and 30, October 5, 7 and 13, 2010, there were more improper transfers and
the Respondent was the only partner who had control of the trust account.

The Florida Bar then introduced into evidence the transcripts from the emergency suspension
hearing held on January 5 and 6, 2012 as Petitioner's Exhibit #53. The Respondent had no
objection.

18. Thomas Culmo (Former Partner of the Respondent's Firm) - Mr. Culmo testified
about his education and law practice experience. He explained how he came to know the
Respondent and how they became partners. He also testified how he knew the other named

Page 39 of 71

A.39



partners in the firm and that initially he was not an equity partner but did become an equity
partner in June or July of 2008. He explained how the Respondent was the architect of the
firm and that all of the partners gave up some of their shares, however, Respondent retained
control of the firm. He stated that he was asked by Mr. Mulligan to prepare an affidavit with
regards to his departure from the firm and the issues surrounding the settlement proceeds
from the last case he had handled in ABBRC. His affidavit was admitted into evidence as
Petitioner's Exhibit No. 43. He testified that he and the Respondent had a significant
difference of opinions to how the firm was being managed. He felt that the firm was spending
more than what they were bringing in and he was not a risk taker as the Respondent was. He
said it was irreconcilable so they decided he would step down as equity partner. He explained
that he had equity loans on his home in Florida as well as a property he owned in Colorado and
became concerned about not recouping the loan. He further testified that the partners all
agreed that the Respondent would be taking a certain amount of money in addition to the
draws they all were taking. Things became strained between him and the Respondent
because they had borrowed $600,000.00 from Mr. Siegel who was introduced to them by Mr.
Rogow and the Respondent had taken a large portion of the funds to pay off Stuart Ratzan, his
previous partner with regards to a condo they owned together. He did not agree with this use
of the funds because the funds were to be used by the firm. Mr. Culmo testified that at the
time Ms. Boldt became the managing partner, he was not in speaking terms with the
Respondent. He said by that time he was no longer an equity partner so he was no longer
privy to the way the firm was being managed financially.

He testified that Mr. Salpeter answered to the Respondent and that the Respondent ran the
firm and was responsible for making all financial decisions. He testified that if he needed
money he went to Mr. Salpeter, Ms. Boldt or their secretary. He was aware that the
Respondent, Mr. Salpeter and Ms. Boldt met frequently. He said that when Ms. Orlinsky and
Mr. Birinbaum arrived at the firm, there were always meetings taking place. He also said that
at times voices were raised and things got heated between the Respondent and Mr. Salpeter.
Mr. Culmo testified that he and the Respondent had been good friends but due to their
different philosophies on running the firm, the friendship eroded.

Then he explained the details surrounding the case he settled before leaving the firm. He said
that he was primarily responsible for the case and that Ms. Boldt, Mr. Gross and Mr. Brown
had all worked on the case too. He explained that he created a Supplemental Authority to
Represent which was introduced into evidence as Petitioner's Exhibit No. 44. He said he
created the document so that he could control the disbursement of the fees. He explained
that there was another case that although he had not worked on the case he was told that he
would receive payment from that case but he never did. He also had the two outstanding
equity lines on his properties and had signed as guarantor for loans to the firm.

He explained that he had sued the firm because he was owed money and that he had been
paid everything he was owed with the exception of moneys due for some Chinese drywall
cases. On cross examination, he testified that he left the firm in December 2009 and that he
had no knowledge of how the firm handled its finances thereafter.
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19. Martha Estevez (Former Paralegal at the Respondent's Firm)- Ms. Estevez
testified that she first met the Respondent in the summer of 2006 when she was hired as a
paralegal at his previous firm, Ratzan and Alters. Then she went to work at Respondent's new
firm ABBRC. She testified that at first the Respondent was running the firm and was always
there. She said that changed in September 2009 when Ms. Boldt took over as the managing
partner. Ms. Estevez testified that Ms. Boldt sent out an email changing their benefits,
working hours, vacation time and other matters. She testified that the firm was a little more
chaotic as to the management after the change. She felt that instead of streamlining the work,
the changes were creating more work for them. She gave an example and said that instead of
each secretary being assigned to an attorney, they were assigned to the cases. There were all
kinds of forms that they were asked to fill out. The new system created confusion as to who
was responsible for what. She met with Ms. Boldt because she had been hired with certain
benefits and wanted them honored. Then Annette Furtado, Cindy Russell, Marisela Garcia and
herself went to speak to the Respondent about the changes and to let him know that they
were not happy with the new guidelines. He told them he would speak to Ms. Boldt and things
got resolved. She testified that the Respondent was in the office less and less. She said he was
travelling a lot and had big cases as well as some personal things going on. During that time
she testified that Ms. Boldt was in charge of the office and if they needed checks to be written
they would go to her or Mr. Salpeter. The witness was shown Respondent's Exhibit JJ which
was an email Ms. Boldt had sent her, Annette Furtado and Cindy Russell informing them of
some personal problems that she herself was dealing with. Ms. Estevez testified that she felt
bad for her and offered her prayers. She testified that Ms. Boldt always seemed to be very
overwhelmed but that she was definitely managing the firm.

Ms. Estevez testified that she never signed the Respondent's name on any pleading and that
she was not aware of anyone signing his name on any pleadings. She stated that she knew
that Marisela Garcia did sign checks for the Respondent. She said Ms. Garcia actually signed
checks for the Respondent in her presence a couple of times. She testified that she did not
know if the Respondent had a personal email account and that she never lent him any money.

She testified that the Respondent became ill in 2010. She had heard about it from Mr. Salpeter
but then the Respondent had held a meeting towards the end of the year to inform the
members of the firm and their staff. She knew he was very ill and that he had been in and out
of the hospital. She knew that he had gone to Boston to get a second opinion because the
doctors did not know what was making him ill. She could not remember if Ms. Boldt was still
at the firm when the Respondent became ill.

She said the Respondent called another meeting to tell them that they could not make payroll
and that he understood if they needed to go. He offered to help them and told them that if
they stayed he would pay them what they were due. Ms. Estevez testified that everyone
elected to stay and that everyone was paid what they were due.
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Ms. Estevez testified that she observed many meetings between Ms. Boldt, Mr. Salpeter and
Ms. Orlinsky. She said she was never in their meetings and that she was not privy to what they
discussed. She described the office and said that the individual office partitions were made of
glass so you could see everything inside. She stated that Ms. Boldt left sometime in 2010 but
could not remember exactly when. She said she believed it was in the summer of 2010. She
testified that from a financial end she had no idea who was managing the firm.

Ms. Estevez testified that she left the firm in May of 2014 with a very generous severance
package.

20. Mathew T. Moore (Attorney that was a Former Employee of the
Respondent's Firm) - Mr. Moore testified that he went to law school at Nova University in
2005 where he graduated number one in his class and was the chief editor for law review. He
stated that Mr. Rogow was his professor and mentor. He said that in 2008, he met Ms. Boldt
for lunch and that later on during the lunch the Respondent and Mr. Rash joined them. He
was offered a clerkship working primarily with Ms. Boldt. He said that he worked at an office
in Boca Raton in 2008/2009. Mr. Moore testified that the firm acquired approximately 800
mass tort cases involving Chinese drywall. Around the same time the bank charge cases
exploded and the Respondent was in the firm much less than previously.

He then sat for the Florida Bar exam in 2009 and passed. He recalled that in August, 2009 Ms.
Boldt had told him that the Respondent had made her the managing partner for the firm. He
testified that he worked with Ms. Boldt every day and that they were friends and confidants.
He said Ms. Boldt would confide in him and in Beth Volgelsgang. He testified that Ms. Boldt
met with Mr. Salpeter and Ms. Orlinsky all of the time and that they were always going to Ms.
Boldt for financial matters. He said he was never in their meetings.

Mr. Moore was shown an email that he had written to Ms. Boldt regarding research he had
done for her with regards to calls to the Florida Bar hotline for trust account matters. The
Email was introduced as Respondent's Exhibit KKK. Mr. Moore said that Ms. Boldt was in
charge of the finances for the firm. He testified that she had told him that she was in charge of
the accounts and that she would oversee the accounts. However, Mr. Moore said Ms. Boldt
never specifically mentioned the trust account or any problems with the accounts.

The witness testified that in December, 2009 Ms. Boldt had confided in him that she was
having marital problems and that her husband was having an affair with his associate. Mr.
Moore testified that there was never any talk about Ms. Boldt taking a sabbatical because of
her personal problems and that there was no question that she was going to go to St. Croix in
January, 2010 to try a case there. He said she had logistical concerns about leaving her young
son for a three week period and she was worried about what her husband would be doing
with his mistress. He said that in early 2010 she learned that her husband's mistress was
pregnant with his child.

Page 42 of 71

A.42



He also said that he was part of the team that tried the case in St. Croix. They had left to St.
Croix on January 13, 2010. He said that he drove to court every day for about thirty minutes
and that Ms. Boldt always sat next to him. He said that Ms. Boldt was complaining about
questions Mr. Salpeter would ask her and that she was constantly calling and texting the office
or having Ryan Tyler make the calls for her. He said that although they could not have cell
phones inside of the courtroom there was no issue communicating with the office while they
were in St. Croix. He said he never read her text messages but recalls hearing Ms. Boldt talk to
Mr. Salpeter about payables and expenses.

In May, 2010 Ms. Boldt told him that the Respondent had suggested she take some time off.
He recalled that Ms. Boldt had stopped being the managing partner at the end of May or
beginning of June 2010. He said the Respondent was ill in the fall of 2010 and that Ms. Boldt
was no longer at the firm. He said that during that time he did not know who was handling the
finances of the firm.

Mr. Moore testified that he felt betrayed and shocked by Ms. Boldt when he read her affidavit
to the Florida Bar because it was not truthful. He said that the idea that she was somehow not
the managing partner of the firm was a lie. He further said that any references that she was
not involved in the firm's finances was also a lie.

He testified that he was tasked with going through emails and documents to help prepare for
the emergency suspension hearing. He said it was an all hands on deck situation. He stayed
with the Respondent's firm until February 201S when he left to a new position with a friend
pursuing an area of the law that he felt passionate about.

22. Justin Grosz (Attorney in the Respondent's Firm who assisted Respondent and
Counsel in the Trial) - Mr. Grosz testified as to his educational background and work
experience. He said he had clerked for Judge Victor Tobin when he was a lawyer and after
doing an internship at the State Attorney's office in Broward he worked as an assistant state
attorney for thirteen years. He testified that he had started in county court where he became
a supervisor and oversaw forty prosecutors. Then he moved up to the felony division and
became a supervisor there as well. He testified that Mr. Mulligan, The Florida Bar attorney
had worked there for a time also. Then he went into a special division that handled violent
repeat offenders. It was called the career criminal unit where he stayed for another five years.
He stated that he had power but had to recognize and balance so that he could make the right
decision in the cases he was entrusted with. He said that in January, 2009 he began to work at
ABBRC. He explained that he had met the Respondent on the beach sometime in 2001 or
2002 through a mutual friend. He explained that his family and the Respondent's family
became friends.

Mr. Grosz testified about the rapid growth that the firm experienced when they got the
Chinese drywall and bank overdraft cases. He explained that these cases involved time
intensive work. They grew from eight to fifteen lawyers and from twenty to fifty support staff
very quickly. He further testified that the Respondent was in the office a lot at the inception of
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the firm but things changed in August or September of 2009 when Ms. Boldt took over the
management of the firm. He said that the Respondent was less and less visible and available.
He said the Respondent was handling the big cases and was in meetings all of the time. He
said he had a good working relationship with Ms. Boldt and found her to be smart and
accessible.

Mr. Grosz testified that he was part of the team that tried the case in St. Croix. He testified
that the night before they left to St. Croix, he and his family had gone to dinner with the
Respondent and his family. He said the Respondent had told him that his mother had been
diagnosed with leukemia and he was very upset about it. He said that the firm had rented a
house for the team and that they had stayed there together. He said they usually drove to
court together in a SUV and that he would hear Ms. Boldt communicating with the office. He
said that she was having frequent conversations with Mr. Salpeter, Ms. Russell and Ms.
Orlinsky.

He said that in March of 2010 the Respondent had informed him that he was going to get
divorced and that the Respondent would often stay at his house to sleep and go back very
early in the morning so that his children would not be affected by the divorce.

The witness testified that he became involved in the BP oil spill cases that were brought into
the firm by Mr. Rash and that he was frequently travelling to the Gulf Coast during the months
of April through August, 2010. He said that during that time he was communicating with Ms.
Boldt because she was still making the management decisions for the firm. He also testified
that he heard Ms. Boldt testify that she had stepped down as managing partner in January,
2010 and that this was not true based upon his perspective. He said Ms. Boldt was very
affected by her personal problems but that she had a remarkable ability to compartmentalize
everything. It appeared cathartic to her to work and manage the firm.

Mr. Grosz testified that there had been two meetings with regards to cuts in the firm. He
testified that the first meeting took place in May, 2010 and that he had attended
telephonically. He recalled that Ms. Boldt had announced who was present and it was decided
that there would be no payroll for the lawyers only. He testified that the firm started to shrink
and that they had missed payroll several times. He explained that he had stayed on because
he trusted the Respondent and knew that they had good cases in the firm.

Mr. Grosz then testified that the Respondent was ill from September through November of
2010. He said that the Respondent was suffering from projectile vomiting and diarrhea. He
testified about an incident in early October, 2010 at the Respondent's home wherein the
Respondent doubled over in pain and began throwing up so he took him to Memorial Hospital
on Johnson Street. He said he was concerned because he knew the Respondent was a
triathlon athlete and would not normally complain. He testified that the Respondent was
"really out of commission" and incapacitated for some time until November 2010.
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He recalled that Mr. Salpeter had been let go in November, 2010 around Thanksgiving. He said
that he heard Mr. Salpeter raise his voice and then Mr. Salpeter stormed into his office and
told him "I just got fired". He said thereafter the Respondent resumed the management of
the firm and that he had called a meeting wherein he explained that there would not be any
payroll and that he understood if anyone needed to leave. He expressed his appreciation for
everyone sticking through the difficult situation at the firm. He stated that the Respondent
was heavily involved and was instrumental in reaching a settlement on the bank overdraft case
against Bank of America in January, 2011. He said that Cindy Russell had transitioned to Mr.
Salpeter's role and that she had taken over the financial matters in the firm. He said their hard
work had paid off but people started to come out of the wood work to claim an interest in the
settlement proceeds. He said a lawyer from Argentina sued the Respondent for a piece of the
settlement proceeds unsuccessfully and that the gentleman had been represented by Mr.
Ratzan, the Respondent's ex-partner and Mr. Russomano, who was later hired by Ms. Boldt to
represent her in her Florida Bar investigation.

He testified about the preparation for the emergency suspension hearing and said that it was a
team effort. He described it as being chaotic, hectic and frantic and that everyone was
involved in the compiling of documents. He said everyone was working in their own work
stations, searching with search terms and printing things. That sometimes things were
duplicated and that they made a pile of documents assembled in the conference room. He
said they could not identify which computers were used by Ms. Boldt and Mr. Salpeter as
there had been so many changes during that year in the firm. He said he recalled making
copies to remove Janelle Rodriguez name from emails. He said he had tried to arrange for a
meeting with Mr. Mulligan and the Respondent but Mr. Mulligan had only agreed to meet with
him without the Respondent. He tried to arrange for the Respondent to give a sworn
statement but that was declined as well. He said that as a prosecutor he would never have
turned down an opportunity to take a sworn statement with no strings attached from an
accused. The referee noted he appeared frustrated by the lack of cooperation from the
Florida Bar.

The witness testified about his view about the impact of these bar proceedings on the
Respondent and his reputation in the legal community as well as on their firm. He said that
many of the pillars of the legal community used this bar disciplinary case to jockey into
position and to try to gain an advantage in the Federal case involving the bank overdraft fees.
He described it as a feeding frenzy making an analogy to the feeding frenzy faced by the old
fisherman in the novel Old Man and The Sea. He said that the Respondent had lead the charge
in these cases and that due to the Bar case he had been forced off of the committee handling
the class action case. He said the trust account violations have become a stigma that is hard to
shake off. The firm stopped receiving referrals and eventually everyone left except for him.
Personally he says this matter has taken a huge toll on the Respondent's desire to practice law.
He opined that the Respondent has been nothing but candid throughout the five years that
this matter has been going on.
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During his cross examination he was asked about the time that he and Mr. Mulligan worked at
the State Attorney's Office and he responded that he felt they had an amicable relationship.
He described some of the policy changes that were implemented by Ms. Boldt and he
explained how he felt that some of the changes caused issues and created problems in
communication. Since they did not have an assigned secretary any longer, sometimes
depositions would not get noticed or things would not be put in the calendar and at times the
attorneys did not know where they needed to be.

He clarified that he did not know who was responsible for overseeing the trust account but
said during 2009 and in 2010 he always went to Mr. Salpeter and Ms. Boldt with regards to
financial matters until the time that they left the firm. He testified that he was unaware of the
shortage in the trust account. He also said he had worked on the case with Mr. Culmo that he
had settled prior to leaving the firm and that Ms. Boldt and Mr. Moore had worked on the case
behind the scenes. He said that he did not have any conversations with Mr. Culmo after the
case settled in November of 2009. He said Mr. Culmo went missing in action.

Mr. Grosz testified that Ms. Boldt continued to manage the firm up until the time she was no
longer there. He said there were even discussions about creating a new firm between Mr.
Rogow, the Respondent and Ms. Boldt.

He testified that while the Respondent was ill and after Ms. Boldt had left the firm, he, Mr.
Salpeter, Mr. Moore, and the secretaries would manage the firm but from a financial
standpoint it was only Mr. Salpeter. He did not know who was reconciling the trust account
during said time. He said he became aware of the trust account problem when Ms. Sullivan
filed the complaint against the Respondent.

23. Bruce Rogow (Former Special Counsel to the Respondent's Firm who
testified at the Emergency Suspension Hearing and Provided Testimony in Ms. Boldt's
Disciplinary Bar Case which testimony was sealed by an Unopposed Order of the Referee) -
Mr. Rogow testified as to his educational background and professional experience. He
testified that he is a law school professor at Nova University for the past forty years and has
taught Civil Procedure, Constitutional Law, Criminal Law and other courses. He said he had
met the Respondent and Mr. Ratzan when they were working together at a law firm and that
he had represented the Respondent when he split up with Mr. Ratzan. In 2009, he became
special counsel at the Respondent's firm.

He testified that he became aware of the improper transfers in February, 2009. He said he
was attending a meeting at the firm's office in regards to the bank overdraft case and that the
Respondent had asked him to go into his office. He said Ms. Boldt joined them and that the
Respondent was ashen faced and appeared to be in shock. They explained to him that while
Ms. Boldt was in St. Croix trying a case she thought that some money was coming into the firm
from a settlement that never came in and that there had been some improper trust account
transfers. He said his impression was that the Respondent had just found out about the
improper transfers. He also said that it was clear to him that Ms. Boldt had the managerial
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role at the firm. He said he advised them to self-report to The Florida Bar, to audit the account
and to replace the money. He told them that there had to be communication with the Bar.

Mr. Rogow said he spoke to Ms. Boldt about his instructions. He said the meeting lasted
between ten to fifteen minutes. He said that thereafter Ms. Boldt sent him a draft of the
proposed letter to be sent to the Bar. Then they went over Respondent's Exhibit HHH and he
said that he had reviewed the draft and commented on it via email. Mr. Rogow said that he
was aware of the efforts by the Respondent to replace the funds. He knows that the
Respondent was trying to sell a property he owned in Colorado. He knows he tried to sell
some of his watches and that he had talked to others to try to get the money. He said that the
Respondent's efforts were heroic and that Ms. Boldt made no efforts to restore the money.
He opined that the Respondent had always been honest with him in professional dealings.

On cross examination, he was asked to review the Petitioner's Exhibit No. 3 and Respondent's
Exhibit HHH and to identify which form of the self-reporting letter he had reviewed. He could
not remember if his email with comments was presented to him during the emergency
suspension hearing. Then Mr. Mulligan gave him Petitioner's Exhibit 29 and asked him if
those were his comments to the letter he received. He confirmed that they were his
comments and stated that he made those comments because he thought they were significant
and needed to be shared. Then he was shown Petitioner's Exhibits 1, 2 and 50 and the
differences between them were pointed out to him. He responded that he did not make the
changes to these documents.

He was then asked to read his email with comments and to explain them. In the email he
wrote "Marc knew better" and he said he meant Mr. Salpeter knew you could not use trust
account money to pay for operating expenses because he had spoken to Mr. Salpeter after
their meeting. He also knew that there were multiple drafts of the self-reporting letter and
said that it was his recollection that Ms. Boldt had asked Mr. Salpeter to pay bills with the
funds transferred.

Mr. Rogow testified that he lent $2 million to the firm. In 2009, he loaned them $1.3 million
which was secured by property in Colorado and that a series of checks were written
afterwards over a period of a year or so. He said he was paid back after the Bank of America
settlement came in with the money that was due to the Respondent. He said he was paid
after the emergency suspension hearing. He does not recall having loaned the Respondent or
Ms. Boldt any money individually.

Then he was handed Respondent's Exhibit K which is an email dated February 11, 2010
wherein he stated, "let me give it a whirl". He testified that he never made any changes
himself to the proposed letter. He had no knowledge if the Respondent and Ms. Boldt had
followed his advice and he said he never followed up with them to find out.

He agreed with Mr. Mulligan that an attorney is the responsible party for monitoring the trust
account. He was asked to read his transcript from the emergency suspension hearing wherein
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he testified that the Respondent had made "heroic" efforts to correct the problem. He said
that he stands by his statement today.

Lastly he testified that he was not involved in the negotiations between the Respondent and
the Searcy firm and that he had no knowledge of their agreement. He confirmed that he had
introduced the Respondent to Mr. Schlesinger to see if his firm was interested in participating
in providing the Respondent's firm with a loan and knows that there was an agreement
because he himself had signed it.

24. Annette Fuertado Padron (Former Paralegal at the Respondent's Firm) -
Ms. Padron testified about her education and work experience. She explained how she had
worked for the Respondent and Mr. Ratzan until 2007 and then had gone with the Respondent
when he formed ABBRC and remained his employee until May 2015. She testified that at the
beginning of ABBRC the Respondent was there very frequently but that in the late summer or
early fall of 2009 she started to see less of him. She recalled an email that was sent out
announcing that Ms. Boldt was named as the managing partner. She recalled Ms. Boldt being
at the firm through late spring or early summer in 2010. She testified about the changes that
Ms. Boldt implemented and that she and Ms. Orlinsky had put together a handbook. The
handbook had been introduced as Respondent's Exhibit Q and it listed Ms. Boldt as the
managing partner. She further recalled that the Respondent had become very ill in 2010. She
remembered Mr. Grosz had to take him to the hospital. She remembered that he came into
the office looking very ill. She said he had a greenish color and had lost a lot of weight. She
said he called a meeting and announced that he was not going to be able to meet payroll and
that he understood if they needed to leave. She chose to stay because through the years of
her employment with the Respondent whenever there was an issue with her children, he
always provided flexibility to her and felt that she needed to be there for him when he needed
her. She said that eventually she got paid in full.

On cross examination, she was questioned about the lawyers that she now works for and
whether she was currently working with Ms. Estevez. She explained that while they work for
the same firm they do not work together. She testified that when the email came out
announcing Ms. Boldt as the managing partner, she had already been in that role since the late
summer. She stated that Ms. Boldt had more of a leadership role. She said Ms. Boldt was in
charge of the division meetings, case management and that she was the person she went to
for check requests. She went on to say that at the meetings they would talk about the checks
that were needed for experts on cases, upcoming depositions, medical records that needed to
be requested and costs that were vendor related. They met every month until mid-summer
2010. She said they went to Ms. Boldt or Mr. Salpeter for check related matters. She said she
had no knowledge of the firms' finances but that it had become more difficult to get checks
and it was taking more time to get them. She was never privy to any meetings between the
Respondent, Ms. Boldt and Mr. Salpeter and was never involved in the trust account. She said
that she never signed the Respondent's name on a pleading or check. She had heard that the
Respondent's secretary, Marisela might have signed checks at his direction. She testified that
she had heard that the day before she came in to testify from Marta Estevez.
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She went on to testify that Ms. Estevez, Ms. Russell, Ms. Garcia and herself had met with the
Respondent after the handbook had come out to express their dissatisfaction with the
changes. She said the Respondent told them that he could not do anything about the holidays
but he assured them that he would talk to Ms. Boldt about the other grievances and their
benefits were subsequently restored. Then Mr. Mulligan pointed out a discrepancy in her
testimony of this day as compared to her deposition where she stated that their working hours
would remain the same. The witness was observed shrugging her shoulders.

25. Jeremy Alters (The Respondent in this Matter) - The Respondent gave his
educational background and work experience in detail. He testified that he clerked for Don
Russo P.A. while he was in law school. He said Mr. Russo outworked his opponents and that
he had taught him to work hard. Then Mr. Russo became partners with Mr. Culmo and he
continued to work for them as a clerk. He finished law school and passed the bar and was
hired at another firm doing defense work for eighteen to twenty months and tried over twenty
cases. Then Mr. Culmo introduced him to Mr. Ratzan at the Broward County Courthouse. At
the time Mr. Ratzan was working for the Stewart firm. The Respondent was hired by the
Stewart firm and he became a plaintiff's lawyer. He gave details about some of the cases he
worked on and explained how he came to know his first partner Mr. Ratzan. He testified that
when he and Mr. Ratzan formed their firm he had his first experience with the Daily Business
Review as they did an article about two young guys leaving big firm. He said they handled
catastrophic cases involving product liability and medical malpractice. He described in detail a
particular case involving two girls that had been run over while they were laying on the beach.
He said that the case settled in 2003 for $17.5 million.

The Respondent then testified that he had met Ms. Boldt when he was working at Russo and
Culmo. He explained that Ms. Boldt worked for Mr. Russo's wife who was also an attorney
who had a separate practice in the same building as her husband. The Respondent said Ms.
Boldt had assisted them in preparing for the case involving the two girls who had been run
over on the beach. She provided legal support to them.

In June or July of 2007 he and Mr. Ratzan went their separate ways. He said they did not get
along very well personally but had worked well professionally. He said that Ms. Boldt and he
had been talking because he wanted to handle different types of cases and Mr. Ratzan and his
other partner, Maria Rubio were not interested in those cases.

He then went on to describe how the law firm of Alters, Boldt, Brown, Rash and Culmo P.A.
was formed in August, 2007. They opened up their office in the Design District of Miami. He
explained that he had a $2.5 million line of credit with a bank at the time and that there were
eight cases remaining from his firm with Mr. Ratzan. He testified that all of the fees he earned
from all but one of the cases went into the new firm. He said each of the cases yielded
between $300,000.00 to $900,000.00 in fees. The Respondent testified that the other
partners did not put any money into the firm initially. He said that they did not have a written
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agreement but they had agreed that each would receive from $225,000.00 to $250,000.00
yearly plus a financed or leased Mercedes Benz that would be paid for by the firm.

He then described each partner's role or contribution initially. He said that Mr. Culmo was
good at bringing in cases and was a good lawyer. Ms. Boldt did not bring in cases but she did
trial support and appellate work. Mr. Rash was an admiralty lawyer and he did not know what
Mr. Brown did. He said the partners agreed to do draws instead of salaries and said that they
maintained a column in the books of the firm for managing the shareholder loans. He said
their accountants would reconcile the status of the shareholder loans at the end of each year.
He could not give the exact amount of the loans that they each gave but gave an estimate. He
said he has never calculated the amount that he had loaned the firm and that he did not want
to guess.

The Respondent then went on to testify about various awards he has received in his legal
career including most outstanding trial lawyer in the United States when he was thirty-five
years old. He also testified as to all of the positions he has held on various professional
organizations and boards. He said he had been divorced for six years and that he has three
young children with whom he spends the vast majority of his time with.

He then testified that the firm had taken out two lines of credit in late 2008. One of the credit
lines was strictly for the build out of their office space and the other was for the firm's
expenses. He said that in December of 2008 he received a call from a friend in Washington
D.C. about consumer complaints from homeowners whose homes smelled like rotten eggs. He
then asked Mr. Russo to go with him to a town hall meeting because he had experience with
carbon monoxide cases. Their firm got the cases and they got national attention for the work
that they were doing. He appeared on inside Edition, the Today Show and Good Morning
America. He said he was literally crawling in attics cutting out pieces of drywall. He said the
volume of calls was overwhelming. They were receiving thousands of calls. He testified that
this is the point in time when the financial drain started. They had added so many people in
such a short period of time that they could not keep up with the expenses.

He explained that in the personal injury industry it is mostly driven by small cases with a lot of
value so you need to turn the cases over to make money. When they had started they had
about fifty cases between five lawyers and each of them worked on eight to ten cases per
year. They would each yield between $800,000.00 to one million on the low end and several
million in the high end. He testified that they settled the Chinese drywall case three years ago
and they still had not received the money. He said that the catastrophic cases were supposed
to cover the firm's expenses.

They needed money and he did not think that they could get additional lines of credit so he
started speaking to individuals about loans. He said he spoke to Mr. Rogow and brought him
in a special counsel because he felt that Mr. Rogow brought credibility to the firm due to his
great reputation and experience. Ms. Boldt had told him that Cindy Russell and her siblings
were looking to invest funds as their other investments were not performing well so they

Page 50 of 71

A.50



borrowed money from them. He said that he had also spoken to two other gentlemen, Yoel
Altman and Fred Spiegel to borrow money from them.

In 2009, he and Ms. Boldt travelled to Dallas, Texas to meet with Mr. Baron and Mr. Bud to talk
about joining forces. He testified that Ms. Boldt told him that her husband was having an
affair on this trip. He testified that they held a four hour meeting to discuss how they could
take this new found fortune of cases and expand it into a significant mass tort practice. He
said that Baron and Bud made them an offer to buy out ABBRC and their financial person told
them what they needed. Then the Respondent testified that Russell Bud had a private
conversation where he proposed ten million dollars to the Respondent. He said they offered
to give him an 11% stake in the entire Baron and Bud firm and bring in everybody in the firm
however the Respondent would be the only equity partner. The Respondent testified that he
did not accept that. He testified that he asked if they would make Ms. Boldt and Mr. Rash
equity partners and they said they would not because they did not offer equity partnerships to
appellate lawyers. He said that he had not spoken to Mr. Bud about Mr. Culmo or Mr. Brown.
The Respondent testified that he and Mr. Culmo were not speaking much because he had
learned about a relationship between Mr. Culmo and someone else in the firm and was aware
of the impact this relationship was having on the firm. He said it caused significant problems.
He testified that there was an issue of lack of trust between Ms. Boldt and Mr. Culmo and
referred to an email that had been introduced into evidence previously wherein she said to
Mr. Culmo "Bullshit Tom, you've been lying to me for weeks or months".

He stated that he had been running the firm since its inception but due to the vast growth they
had experienced, he felt that it needed a different structure. He said that he discussed this
with Ms. Boldt who agreed to become the managing partner.

He then testified that Mr. Culmo had signed the Supplemental Authority to Represent in the
last case he had settled at ABBRC prior to leaving on December 9, 2010 which was only twenty
days after another case settled which Mr. Culmo had not worked on, however, he had been
promised to be paid from those proceeds . He then referred to Mr. Culmo's testimony that he
had signed this document because he had trouble getting the funds he was due in the other
case. The Respondent said that Mr. Culmo was already setting up his firm and planning it
when the other case was settled.

The Respondent testified that he had learned about the improper transfers on February 9,
2010 when he received an email from Mr. Salpeter forwarded from Carlos Perez at the bank
regarding low trust account funds. He said he either called Mr. Salpeter or saw him and asked
him what was going on. Mr. Salpeter told him to talk to Ms. Boldt and she told him that she
had f***ed up because she had relied on Mr. Culmo. He said that they then met with Mr.
Rogow in his office. They asked him if he was their lawyer and he said yes. Then they
proceeded to tell him about the problem with the trust account. The Respondent testified
that Ms. Boldt had told them that she had relied on Mr. Culmo and had authorized the transfer
of funds relying on the settlement money coming from Mr. Culmo's case so that the bills could
get paid. Mr. Rogow had asked why there were so many transfers and she explained that she
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had told Mr. Salpeter to pay bills and guessed that is what Mr. Salpeter had done at different
times. He said he was in shock and that Ms. Boldt was very upset about her personal situation
with tears in her eyes. They had a discussion about Ms. Russell getting paid so they asked her
to come into the meeting. He then described what happened when she came into the room
and said he recalled it clearly and would never forget it. He said that he was leaning on the
safe in his office when she walked in and asked what was wrong. He recalls Mr. Rogow
reassuring her that they were going to take care of things and that he was owed money too.
After Ms. Russell left the room he asked Mr. Rogow if he could lend them the money to put
back into the trust account. He had told them that he had to think about it so after the
meeting he and Ms. Boldt asked Ms. Russell if she could lend them the funds needed. She
then made the arrangements for the funds with her brother, John Russell. He said that Ms.
Boldt prepared the note and they received the $150,000.00 loan of which $100,000.00 went
into the trust account. The promissory note was introduced into evidence as Respondent's
Exhibit BBB. The Respondent then testified that he had listened to Ms. Boldt's testimony with
regards to this note wherein she stated that the funds were not to be used for the trust
account and he testified that she was lying because she knew that the money was going to be
used to replace the funds missing in the trust account.

He then testified that he had been in private practice since 1997 and had never had any
improper transfers from any of his firms' trust accounts. He testified further that since 2011to
the present there have been no improper transfers.

With regards to the self-reporting letter he testified that he was in Colorado when he received
a draft. He said he edited it and sent the proposed changes to Ms. Boldt who then edited
them, corrected his spelling, added a few words and deleted others and then sent the draft to
Mr. Rogow. He testified that he had received Petitioner's Exhibit 1. He said the second letter
contained his revisions in all capital letters. He said the third version of the same letter
contained the changes and edits done by Ms. Boldt that she saved and forwarded to Mr.
Rogow. They then decided not to send the letter. The Respondent said they found the letter
and forwarded it to The Florida Bar on October, 2011.

He was then asked why he had left Ms. Boldt in the management role after he had learned
about the improper transfers. He responded that Ms. Boldt had told him that she needed this
responsibility. He said he had known her for many years and that he trusted and believed in
her. He said he also felt sorry for her because of everything she was going through. He felt
that he had to raise the money and fix the firm.

The Respondent testified that around January 12 or 15, 2010 he had learned that his mother
was diagnosed with Leukemia and shortly after that he and his wife Rachel had decided to
separate. He said Rachel is his best friend and that the divorce had been difficult for the
children even though it had been friendly. He testified that he began to sell off his assets. He
sold a townhome in Colorado, his watches and Miami Heat tickets. He said he worked on
getting funds from co-counsel arrangements on cases he had. He said he had a couple of
conversations with Mr. Rogow. He testified that Mr. Rogow told him if he self-reported and
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the money was not there yet, the Florida Bar would shut down the firm and the Client Security
Fund would come in. He testified that there were forty to fifty families being supported by the
firm and that he had clients depending on the firm. In addition, he said that there was no way
that he was going to report Ms. Boldt to The Florida Bar, so he had decided that he was going
to fix the problem.

Mr. Rogow introduced him to Scott Schlesinger and they met with Mr. Schlesinger and his
father at their firm to talk about the cases and whether they could work together. Scott
Schlesinger asked him if he could call Christian Searcy and then Mr. Searcy contacted Tom
Girardi. He testified that there was no official agreement between them. He said there was an
agreement drafted but only he had signed it. Despite their not signing the agreement they did
agree to provide $66,666.00 each per month. Mr. Schlesinger performed on their agreement
the entire time. Mr. Searcy performed his share for a few months and Mr. Girardi performed
for one or two months.

He said at that time is when he reached out to his friend Russell Bud in Dallas. He said he also
sold a home that he owned one third interest in. The other two thirds were owned by Ms.
Boldt and her mother-in-law. He testified that the home had been used as collateral for the
loan they had received from Ms. Russell. He said that he paid Ms. Russell the total amount
due from his share of the sales proceeds because Ms. Boldt had told Ms. Russell to sue her
because she had no money and she had told him she did not care. He said this all happened in
May of 2010 and that after Ms. Boldt took this posture with Ms. Russell the situation changed
between him and Ms. Boldt. He testified that up until that time everything had been friendly
and good between them. He testified that on August 4, 2010 they signed their separation
agreement.

The Respondent then testified that in mid to late September 2010 he began to experience
severe brutal pain in his stomach, weight loss and sweats. He had lost approximately 25
pounds very quickly and the symptoms were worsening. He started having projectile vomiting
and the pain was becoming unbearable. He went to the emergency room a few times. One
time Mr. Grosz took him and a couple of other times he went with Mr. Salpeter. He testified
that he went to see Doctor Cueto who referred him to Doctor Wolfson. He said that Dr.
Wolfson performed an endoscopy and a colonoscopy and found that he had legions in the
lining of his stomach. He said this illness incapacitated him so that he could not get out of bed
and it affected his ability to function for eight to nine weeks. Although there was no diagnosis,
Doctor Wolfson told him that the illness could not have come from food poisoning but that it
was definitely from something that he had ingested. There was suspicion that someone that
had worked in his home and at his office could have poisoned his food because he began to
improve once they were no longer there. Sometime after firing Mr. Salpeter he held a
meeting to inform his employees about the financial crisis in the firm. He testified that it was a
very difficult meeting and that he had thought that everyone was going to leave but felt
relieved that not one of the employees decided to leave. He explained that an attorney by the
name of Bobby Gilbert did leave and that his departure affected their status in the bank
overdraft case. Originally, the Respondent's firm was the only lead counsel but Mr. Gilbert's
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departure changed that and it diluted the Respondent's firm's share. He explained that he had
brought in all of the firms that were working the case and he had thought that they would
protect him but that did not happen.

He then testified that he began to feel better and returned to work. He noticed that Mr.
Saipeter's attitude had changed and he learned that there was another issue with a check. He
said that he decided that it was enough and he fired Mr. Salpeter. He said that a few days
later they had Thanksgiving dinner together with the family and that it was an awful situation.
The Respondent then testified that Ms. Russell offered to help him organize the accounting
because everything was a mess and that sometime in December, 2010 she informed him that
there was over one million dollars in deficit in the trust account. He said he cursed and was in
disbelief. He said he had her recheck her numbers and that she confirmed the situation. The
Respondent testified that he had believed that the large sums of money that he had brought
into the firm had been decreasing the shortage but that was not the case.

The Respondent then testified about the discrepancy on how The Florida Bar had handled Ms.
Boldt's case and his. He said that he was never listed or called as a witness in her case. He
was not asked about the text messages. The Florida Bar consented to redacting Ms. Boldt's
deposition and Mr. Rogow's deposition in her case and did not oppose her motion to seal the
record in her case. The Florida Bar's own expert testified that he had no opinion or evidence
that the Respondent had done or ordered the improper transfers to be done other than Mr.
Salpeter's testimony. The Florida Bar entered into a Consent Judgment with Ms. Boldt for her
failure to report a single improper transfer despite having evidence that she knew about the
other transfers and despite having the testimony of Mr. Rogow that she had authorized the
initial improper transfers. The Florida Bar also had Ms. Russell's testimony that Ms. Boldt had
told her that the transfers were her mistake yet they agreed to a sanction of a three hour
ethics course.

On cross examination, the Respondent was asked which attorney at the firm was responsible
for the trust account. He agreed that since June 22, 2010 through the remainder of the year
he was the party responsible however initially he was just concerned with making sure that all
the settlements went into the account and that the funds were then paid out correctly. He
was certain that what was going in and out of the trust account was correct but he was not
actively looking into the trust account until December, 2010. He testified that he had not hired
a certified public accountant to manage or audit the account, however, they did have an
accounting firm on retainer that was frequently at the firm. He testified that the trust account
had been managed by Ms. Boldt and Mr. Salpeter up until the time she left the firm in June
2010 and that he personally had never asked the accountant to keep an eye on the trust
account nor had he told them about the improper transfers. He said that he had trusted Ms.
Boldt and Mr. Salpeter and believed in Ms. Boldt's capabilities. The Respondent testified that
after June 22, 2010 Mr. Salpeter had shown him a report on the trust account that showed
that the money he was putting into the firm went towards reducing the deficit. This report
was not introduced into evidence and the Respondent said he had not seen it in years. He was
asked about emails from the bank with regards to their operating account being overdrawn
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and he testified that it did not concern him because it was very normal at that time for the
account to be overdrawn due to their rapid growth and expansion. He said that it was their
relationship with the bank and that they received these emails frequently.

He explained that the original credit line was only his but then the other partners had
guaranteed the line but the bank continued to go to him with any issues they had. The
Respondent testified that the Florida Bar is tasked to do its work by the Supreme Court of
Florida and understands that their role is to be the investigative arm. He agreed with Mr.
Mulligan that the rules regarding the management of the firm's trust account were violated
but he disagreed that the rules require him to self-report if the problem could get fixed and
someone is responsible for managing the trust account. He said he never questioned the
amounts or the number of improper trust account transfers, in fact, he testified that Mr.
Duarte, The Florida Bar's expert had missed one improper transfer and they had informed him
of the missed transfer. He knew that he had deposited over five million dollars into the firm
through the month of October, 2010 and over seven million by February, 2011. He testified
credibly that he did not equate the overdrawn positions of the operating account with the
trust account situation and that he had no expectation or belief that there were any other
improper transfers or any other mishandling of the trust account. He said that he was
concerned that everything was going to fail; that the assets could not be used to pay back the
trust account debt; concerned about the forty families that depended on the firm; and about
not being able to pay back the trust account and maintain the law firm. He said he was trying
to balance it all because he felt a moral obligation to everyone that they had borrowed money
from. He wanted to make sure that they would all get paid back. The Respondent said he had
never spoken to Ms. Russell's brother and that he did not feel that they had the obligation to
tell him that the funds they had borrowed from him were going to be used to cover the
shortage in the firm's trust account.

The Respondent also testified that he had several conversations with Mr. Rogow about the
trust account problem and knew that Mr. Rogow wanted him to self-report but Mr. Rogow had
described to him that it was very likely that the Client Recovery Fund would come into the firm
and shut it down. He knew that Ms. Boldt would have a problem with The Florida Bar, that
clients would not get their money on time, that employees would be affected and that the
firm's loans would not be paid. He did not agree that he was required to report Ms. Boldt for
having done the improper transfers.

He testified that Ms. Boldt never dealt with the bank and that she was never added to the
emails but stated that she had full and complete access to the accounts as the managing
partner. He said that he learned in December, 2010 that the money that he had put into the
trust account had been taken out improperly through additional improper transfers. He
testified that he had no doubt that he was reducing the trust account with the funds he was
bringing in. He said that it took them a few weeks to figure out what had happened when Ms.
Russell had taken over the accounting for the firm. The Respondent does not dispute that
someone in his firm continued to improperly transfer funds out of the trust account. He said
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that he did not dispute that it continued to happen although it was illogical and did not make
any sense.

The Respondent was asked about whether they had disclosed the issue with the trust account
to the attorneys that were providing financial support to the firm in return for a stake in their
cases. He testified that he had not disclosed the problems to Mr. Searcy or Mr. Schlesinger the
father but thought they may have told Mr. Schlesinger the son and knew that they had
definitely told Mr. Girardi. He also knew that Mr. Rogow had told the attorneys that the firm
had serious financial problems and knew that Mr. Gilbert had shined the light to the legal
community that the firm was going down when he left. He said that then there was an article
in the Daily Business Review in regards to the firms trust account problems that further
damaged the firms standing in the community.

The Respondent was then shown Petitioner's Exhibit No. 20 which is an email from Mr.
Salpeter to the Respondent's Gmail account regarding financial matter of the firm. He learned
that this email account was set up by the person that had filed the bar complaint against him,
Ms. Sullivan. This is the same person that he discovered may have been involved in his sudden
illness. He testified that she had access to his blackberry phone on a daily basis at home and at
work. Petitioner's Exhibit No. 54 were emails that he produced to The Florida Bar because he
found them strange. They were all one sided emails with no responses.

On redirect, the Respondent testified that on February 9, 2010 he believed Ms. Boldt had
made a mistake. He also testified that he never instructed Mr. Salpeter to doctor or alter the
documents presented to the Searcy firm. He also said the Searcy firm had never asked for the
trust account documents that were altered by Mr. Salpeter and provided to the Searcy firm.

After the Respondent's testimony The Florida Bar recalled Mr. Duarte to provide additional
testimony with regards to the text messages. Mr. Duarte testified that he had subpoenaed the
Respondent's phone records and had received a CD Rom from AT&T that contained a PDF
version and a text version. He said he printed out the records in the text version for the
months of September, October and November, 2010 and converted them to Excel
spreadsheets. This was introduced as Petitioner's Exhibit No. 55. Mr. Duarte testified that the
records show hundreds of texts but he did not make any analysis of who the texts were from
or to whom they were sent. He also did not compare all of the data on the AT&T records to
Petitioner's Exhibit No. 19 which were the text messages from Mr. Salpeter. Again Mr. Duarte
confirmed that he never asked the Respondent about the text messages.

During the Sanctions portion of the hearing there was testimony from seven witnesses and
from the Respondent and the Referee received 17 letters from different family members,
friends, and colleagues. Six of the letters were written by young student/basketball players
that are being mentored and coached by the Respondent. His ex-wife and personal attorney
also wrote letters on his behalf which speak to his character, abilities as a lawyer and
truthfulness. Several of the letters described the impact the lengthy and drawn out
investigation and prosecution by The Florida Bar had on his family life and career. Some of the
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letters also address the destructive impact on his career by the publicity he has been subjected
to throughout these past five years. All of the letters are attached as an exhibit to this Report.

The following is a summary of the witnesses testimony presented during the Sanction
portion of the hearing:

1. The Referee heard character testimony from the Ambassador of the United Stated of
America to Singapore, Ambassador Kirk Wagner, who testified he has known the Respondent
for over 20 years and that he has been very active politically and in community programs. He
testified that Respondent was a "top gun", most respected young lawyer who had great
accomplishments in the legal field and in personal charitable projects he has been involved in
such as helping victims of hurricanes with housing and support, and working with inner city,
under privileged youth as a mentor and life coach. He testified about prestigious awards that
the Respondent had received for his trial skills and leadership. He testified that if the
Respondent "tells you something, you can take it to the bank."

2. Mr. Ray Berry, who is the Chief Executive Officer of Health Business Solutions testified
that he met the Respondent 14 years ago when they were each in their cars and the
Respondent approached him to tell him his child's car seat was improperly installed and
helped him adjust it. He said thereafter they became friends and worked on fund raisers for
President Obama, hospitals and other charities together. He testified that the Respondent had
a "stellar" reputation prior to this investigation and prosecution by The Florida Bar but that has
changed. He testified that certain chief executive officers and attorneys have expressed
concerns to him about the Respondent being involved in their events and the attorneys have
refused to refer cases to him now that they would previously had sought him out for. Mr.
Berry also testified that one and a half years ago a person from The Florida Bar went to the
complex where he lives without first calling him and knocked on his front door. He said his
wife opened the door and became concerned when the gentleman showed him a government
identification. He said his daughter was also concerned and that he would have been happy to
have talked to them but was not happy about the manner that the gentleman had conducted
himself with his family.

3. Sargent Ernesto Souza testified that met the Respondent approximately 5 years ago.
He testified that he is a Junior ROTC instructor who has had 22 years of active duty in the
United States Army. He said he received a call from some friends who told him that the
Respondent had been watching his work with the Team Florida/South Florida Panthers, which
is a basketball team of mostly underprivileged boys and that he wanted to help him. He said
the Respondent offered them the opportunity to go to a national competition and have
exposure to talent scouts and college coaches. He attributed the successes of his boys and the
opportunities to be followed by college scouts to the financial assistance and support the
Respondent has provided them with. He stated that he trusts the Respondent and his
judgment and that his integrity is beyond reproach.

4. Cindy Russell testified at the sanctions portion of the hearing and described the
Respondent as being an amazing attorney who has been very impacted by the fact that this
case has dragged out for so many years. She said his firm was struggling now and that he only
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goes to the office sporadically. As now he spends most of his time with his children and with all
of the other kids that he mentors and provides for.

5. Marisela Garcia testified that she has been a legal secretary for 36 years and has been
the Respondent's legal secretary for 16 years. She stated that the Respondent is one of the
most brilliant attorney's she has ever met and that she stuck with him through this entire
ordeal because he has always been very good to her and to the firm's clients. She also
testified that the Respondent does not go to the office very often and that he spends most of
his time with his children or with the other kids he coaches.

6. Matthew Moore, Esq. testified that he was at the top of his class in law school and that
the other students in his class were envious of his job with the Respondent's firm. Now,
whenever he mentions that he worked with the Respondent someone "rolls their eyes" or tells
him that he's lucky he got out of that firm. He expressed that he has been detrimentally
affected by the prosecution of the Respondent by The Florida Bar and the manner that it has
been publicized in the Daily Business Review. He testified that the Respondent stopped trying
cases once the investigation and proceedings began because the Respondent was concerned
about how his involvement in the litigation would impact the firm's client's interests.

7. Justin Grosz, Esq. described how the firm went from a very exciting place to work which
was handling valuable cases for clients and the community to a firm that is struggling to get
cases. He testified that their business was impacted from the date of the very first article in
the Daily Business Review alleging misappropriation of funds.

8. Jeremy Alters (the Respondent) described how he learned about the bar grievance filed
by his children's nanny on September 20, 2011 and on the very next day, when the matter was
supposed to be confidential, there was an article in the Daily Business Review on the first page
which stated that he was facing possible trust account violations. The article was introduced
as Respondent's Exhibit LLL. He described how there continued to be articles in the paper and
how these article began to impact his career and the firm. Two days after the first article, on
September 23, 2011there was a second article with a picture of him and again a statement
that he was under a possible investigation for trust account violations. This article was
introduced as Respondent's Exhibit MMM. A third article was published on September 27,
2011that again mentioned the bar complaint against him which was introduced as
Respondent's Exhibit NNN. On October 3, 2011there was an article in the American Lawyer
which is a national publication which lead to his resignation from the plaintiff's executive
committee on the bank draft cases. The article was introduced as Respondent's Exhibit OOO.
He testified that he had been designated by Judge King to put together the committee wherein
he was lead counsel. He described how many pillars of the community threatened to have
him removed due to the allegations of the trust account violations. He decided to step aside
and do what was right for the clients with the understanding that once the allegations blew
over he was supposed to be put back in as lead counsel. He said that never happened and he
and his firm lost all of the interests they had in these cases. He said one of the firms in the
committee even stole one of his employees and one of the cases wherein his firm was
supposed to receive 51% of the fees which represented a loss of between $32 to 36 million.

On October 6, 2011the Daily Business Review ran another article that stated the firm was
dropped as lead counsel in the bank draft cases. The article was introduced as Respondent's
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Exhibit PPP. His son asked him about it because he found out by Google. Three more articles
were published on October 28, 2011, November 4, 2011 and on December 6, 2011in the Daily
Business Review which articles were introduced as Respondent's Exhibits QQQ, RRR and SSS.
The Respondent introduced a printout from Leagle.Com and two articles from StockWizard.eu
and Bizjournals.com as Respondent's Exhibits TTT, UUU, and VVV which reported his
emergency suspension and this Referee's findings at the emergency suspension hearing. The
Respondent pointed out that all of the articles pertaining to the alleged trust account
violations and financial problems of his firm made the first page or had a prominent position in
the paper with photos. Then he introduced an article dated January 16, 2012 in the Daily
Business Review as Respondent's Exhibit WWW wherein they reported that his license had
been restored by the Florida Supreme Court however the article did not make the headlines.

Next, the Respondent testified how the former nanny for his children, Ms. Katelyn Sullivan
who was the sole complainant in this case against him went about a campaign to destroy him
and his family. He testified that she posted the first article in the Daily Business Review on
Facebook and that she shared it with all of his father's friends, his wife's friends and his
children's friends. He testified that he lost about 90% of his friends. He then introduced
another Daily Business Review article dated January 31, 2012 as Respondent's Exhibit XXX as
well as an article in the New Times dated February 16, 2012 as Respondent's Exhibit YYY both
of which reported that the Respondent had been sued by the former nanny who was the
whistleblower for The Florida Bar case. The second article also addressed another lawsuit filed
against the Respondent by an Argentinian lawyer who claimed an interest in the overdraft fee
cases.

Thereafter, the Respondent introduced two articles pertaining to a visit to his home by
President Obama as Respondent's Exhibits ZZZ and AAAA . Both articles mention his bar
grievance case and question whether the President knew about the situation. The Respondent
then testified that the President had been informed of all of the lawsuits as well as the
emergency suspension and reinstatement. He testified that the President had called him
personally to confirm that he was coming to the event. Then he introduced several more
articles with regards to the bar complaints filed against the Respondent and Ms. Boldt and the
commencement of the trial as Respondent's Exhibits BBBB, CCCC, and DDDD. Lastly, three
additional article were introduced into evidence as Respondent's Exhibits EEEE, FFFF and
GGGG. These articles had to do with the lawsuit filed by Ms. Sullivan and two lawsuits
pertaining to a case against the Cuban government that was tried by the Respondent which all
refer to The Florida Bar investigation against the Respondent. One of the articles in the Daily
Business Review had a picture of him which was taken at the commencement of this trial
which depicted him with a pouting face. His minor child did a Google search on him and found
this picture.

The Respondent testified that he feels that his professional career could never be what it
was but felt that he needed to fight these allegations for his personal reputation. He explained
how after the investigation began and the multitude of articles came out it was difficult to gain
the trust of the potential clients. He said he felt embarrassed when they asked him about the
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things that were posted about him and felt that he could no longer try cases because potential
jurors may Google him and see all of the bad press that is out there about him. He testified
that the lingering accusations have destroyed his credibility in the legal community as well as
his desire to practice law. The Respondent then explained how he has chosen to spend his
time now mentoring young people and helping them get opportunities like he had. He
explained how this case has impacted his parents and children and how difficult it has been for
them.

The following attorneys appeared as counsel for the parties:

On behalf of The Florida Bar: William Mulligan, Esq.
The Florida Bar
444 Brickell Avenue, Suite M100
Miami, Florida 33131

On behalf of the Respondent: Andrew Scott Berman, Esq.
Young, Berman, Karpf & Gonzalez, P.A.
1001 Brickell Bay Drive, Suite 1704
Miami, Florida 33131

Jeremy Alters, Esq. and Justin Grosz, Esq.

II. LEGAL STANDARD

The Florida Bar has the burden of proving the allegations of
misconduct by clear and convincing evidence. (See Section 4e) of The
Florida Bar's Referee Manual). The Florida Bar has alleged that the
Respondent has violated the following Rules Regulating The Florida Bar:

Rule 3-4.3 (Misconduct and Minor Misconduct)
Rule 4-1.15 (Safekeeping Property)
Rule 4-8.1(a) (A lawyer... in connection with a disciplinary matter,

shall not knowingly make a false statement of material fact)
Rule 4-8.4 (c) (A lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation...)
Rule 5-1.1 (a) (Nature of Money or Property Entrusted to Attorney)
Rule 5-1.1(b) (Application of Trust Funds or Property to Specific

Purpose)

The Respondent has raised several affirmative defenses in his
Response to The Florida Bar Complaint against him.
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Rule 4-5.1 (c) (Responsibility for Rules Violations. A Lawyer shall be
responsible for another lawyer'[s violation of the Rules of Professional
Conduct, if:

(1) The lawyer orders the specific conduct or, with knowledge
thereof, ratifies the conduct involved, or

(2) The lawyer is a partner or has comparable managerial authority
in the law firm in which the other lawyer practiced or has direct
supervisory authority over the other lawyer, and knows of the
conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

Rule 4-5.3 same as above but applies to non-lawyer assistants.

Ill. FINDINGS OF FACT

A. Jurisdictional Statement: The Respondent is, and at all times
mentioned during this Investigation was, a member of the Florida Bar
subject to the jurisdiction and Disciplinary Rules of the Supreme Court.

B. Narrative Summary

1. The Respondent has conceded that there were numerous
improper transfers done from the firm's trust account to its operating
account and that he first became aware of the first group of improper
transfers on February 9, 2010. He further concedes that there were other
improper transfers made but states that he did not become aware of them
until December 2010. It is also not disputed that the Respondent did not
self-report the improper transfers to The Florida Bar nor did he report them
to his then partners.

2. Of the five partners in ABBRC only the Respondent in this case
and Ms. Boldt were investigated by The Florida Bar and faced disciplinary
proceedings for the trust account violations.

3. During the hearing it became apparent that Ms. Boldt's
investigation and disciplinary proceedings were handled in a very different
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manner than the proceedings before this Referee. The Florida Bar had
several meetings with Ms. Boltd and assisted her in drafting an affidavit
that was utilized against the Respondent in his emergency suspension
hearing. The Respondent made several attempts to meet with The Florida
Bar or give a sworn statement but was not granted the opportunity. The
discrepancies and inconsistencies in her testimony and in the documentary
evidence were not put through the same scrutiny that the Respondent
faced in this proceeding and The Florida Bar did not oppose the sealing of
the record in her proceedings. Ms. Boldt and the bar counsel corresponded
directly with each other and referred to each other by their nicknames (i.e.
Kim and Bill). The Florida Bar entered into a consent judgment that was
drafted by Ms. Boldt herself at least in part.

4. None of the witnesses, other than Mr. Salpeter, testified that
the Respondent had made the improper transfers or ordered them to be
made. It is undisputed that all of the transfers were made by Mr. Salpeter.
The Referee did not find the testimony of Mr. Salpeter to be credible. He
contradicted himself numerous times and parts of his testimony were
contradicted by the testimony of Ms. Boldt, the Respondent and some of
the other witnesses. He admitted that he altered bank documents
meticulously. He admitted to being the person that "pushed the button"
on each and every improper transfer that was made. He gave evidence to
The Florida Bar that was later modified and augmented after he had
obtained immunity against prosecution for his wrongful acts.

5. The Florida Bar's auditor, Mr. Duarte, relied heavily on the PIM
backups of Mr. Salpeter's text messages and his testimony to establish that
the Respondent directed the improper transfers from the firm's trust
account. For this reason, the veracity of the PIM backups and the
credibility of Mr. Salpeter are crucial in determining whether the
Respondent can be found guilty of violating the Florida Bar Rules.

6. The Referee has already determined that the testimony of Mr.
Salpeter was less than credible. The manner in which he backed up his text
messages was unusual in that he deleted the messages from his phone
after he backed them up instead of preserving the evidence both on the
phone and in a backed up format. He failed to preserve the phone and the
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laptop computer that he claimed to have utilized in doing the backups. The
Respondent alleged that the text messages being used against him were
tampered with and are therefore unreliable. The Referee heard the
testimony of the creator of the software utilized by Mr. Salpeter to do the
backups of the text messages who testified that Mr. Salpeter could not
have used his program in the manner that he said he had. He also
concluded that the changes to the modified times in the text messages
were created by having the text messages exported from the phone unto a
computer and then re-inputted into his cell phone based upon the
technology in existence at the time that the backups were done and the
data on the Excel Spreadsheets of the text messages .

7. The Florida Bar's expert Mr. Moody testified that it was
possible that Mr. Salpeter had backed up his messages unto his lap top
computer and had put them back into his phone but he believed the
changes to the modified times occurred by his making changes to the
information of the contact. This theory was convincingly disproved by the
Respondent's expert Mr. Demirkaya who demonstrated clearly how the
time differences were created and affirming Mr. Declercq's testimony that
the changes could only have been made by Mr. Salpeter backing up his text
messages to his computer and then transferring them back to his phone
and then back to the computer to print out on his Excel spreadsheets. The
Referee finds that the text messages that were allegedly backed up by Mr.
Salpeter from his phone are not reliable evidence. Mr. Salpeter by his own
testimony and previous alterations to documents was admittedly skilled
and capable of creating or altering the text messages to place the blame on
the Respondent for the improper transfers. Mr. Salpeter was fired from the
Respondent's firm and was subsequently hired by Ms. Boldt at her new
firm.

8. The Florida Bar also relied on a piece of evidence that was
introduced during the emergency suspension hearing as Respondent's
Exhibit 6 (i.e. Rex 6 the draft of the self-reporting letter to The Florida Bar)
as evidence that the Respondent was fabricating evidence intentionally and
casting the blame on Ms. Boldt and Mr. Salpeter for the improper transfers.
There were separate hearings related to this particular piece of evidence
and the quest to discover the veracity of the document. The different
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versions of the letter all state that Ms. Boldt authorized the initial improper
transfers. Mr. Rogow testified that Ms. Boldt admitted to having
authorized the initial transfers.

9. There is no doubt by either of the forensic experts that the
chain of emails that indicated that Ms. Boldt had knowledge of several
improper transfers was authentic. Ms. Boldt could not authenticate the
emails. The emails addressed the self-reporting letter. Two forms of the
letter were discovered in their investigations with metadata to support
their authenticity. The fact that the original email and original letter were
not found do not disprove the fact that other versions were interchanged
between the Respondent, Mr. Rogow and Ms. Boldt. The testimony of
Cindy Russell, Justin Grosz, Matthew Moore, and the Respondent all
support the fact that it was quite a scramble to obtain documentation from
computers that had been moved around as the firm downsized in a short
period of time to prepare for the emergency suspension hearing. There
was no evidence that the document had been intentionally put together to
deceive this Referee.

10. The Court did not find the testimony of Ms. Boldt or Cindy
Orlinsky to be credible. There were many discrepancies between Ms.
Boldt's testimony at trial and in her deposition, and in the affidavit she gave
to The Florida Bar which was used against the Respondent as well as in her
consent judgment. She was able to authenticate numerous emails
regarding cases and office matters but could not authenticate any emails
that contained incriminating evidence against her with regards to the self-
reporting letter and the improper transfers.

11. Ms. Boldt had refused to testify in this matter claiming
attorney client privilege until the Supreme Court denied her Petition for
Writ of Certiorari. The Florida Bar did not oppose her motion to seal her
testimony as well as Mr. Rogow's testimony in her bar grievance case.

12. The Respondent did not object to any evidence coming into
the proceeding other than evidence that could possibly infringe on his ex-
wife's rights or evidence that could be considered a trial by consent of
matters not plead in the Complaint against him. He demonstrated a
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cooperative attitude throughout the entire four weeks of trial and months
of pretrial motions.

IV. RECOMMENDATIONS AS TO GUILT

Rule 3-4.3 (Misconduct and Minor Misconduct) - I recommend that
the Respondent be found not guilty of violating this rule as I find that The
Florida Bar has not established by clear and convincing evidence that the
Respondent has violated this rule. The evidence does not support a finding
that the Respondent knowingly created a false document to introduce into
evidence during the emergency suspension hearing or that he created false
trust account records that were given to the Searcy firm or that he ordered
numerous improper trust account transfers or that he knowingly used
money from one client to pay another client or office expense.

Rule 4-1.15 (Safekeeping Property) - I recommend that the
Respondent be found guilty of violating this rule. The clear and convincing
evidence is that the Respondent discovered that there had been improper
trust account transfers and failed to implement any safeguards to avoid it
from reoccurring and to ensure that the firm had measures in effect giving
reasonable assurances that those who had control over the trust account
conducted themselves in a manner compatible with the professional
obligations of a lawyer in regards to trust account management.

Rule 4-8.1(a) (A lawyer... in connection with a disciplinary matter,
shall not knowingly make a false statement of material fact) - I recommend
that the Respondent be found not guilty of violating this rule as the
evidence does not support a finding that the Respondent knowingly
created any false documents during these proceedings or made a false
statement of a material fact. The evidence showed that he was willing to
speak with the Florida Bar and even provide a sworn statement with no
strings attached with regards to their investigation. He never denied that
the improper transfers occurred and he conducted himself in a very
cooperative and candid manner. The Florida Bar Auditor testified that he

· had never seen such voluminous records being provided in a Bar case.
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Rule 4-8.4 (c) (A lawyer shall not engage in conduct involving
dishonesty, fraud, deceit, or misrepresentation...) - I recommend that the
Respondent be found not guilty of violating this rule as there was no
evidence that he engaged in conduct involving dishonesty, fraud, deceit or
misrepresentation. The evidence was clear that the fraudulent trust
records that were given to the Searcy firm were prepared by Mr. Salpeter.
There was no evidence that Respondent knew about the altered
documents or that he had ordered Mr. Salpeter to create the false
documents. There was also no evidence that he deliberately created any
false documentation in connection with these proceedings or that he
ordered or directed others to do so.

Rule 5-1.1(a) (Nature of Money or Property Entrusted to Attorney) - I
recommend that the Respondent be found not guilty of violating this rule
as subsection (B) of this rule was not in effect at the time the improper
transfers were made. The Respondent was not required to notify The
Florida Bar's regulatory department immediately of the shortage in his trust
account, of the cause of the shortage and the amounts of the
replenishment of the trust account by him once he discovered the
improper transfers had occurred since this rule did not exist at the time.
The testimony was clear that the Respondent had been advised to self-
report the trust account shortages and improper transfers, however the
Respondent testified that he elected not to do so because he did not want
to create any other problems for Ms. Boldt as he believed the transfers had
been made in error. The Florida Bar argues that the funds he was putting
into the trust account amounted to commingling and therefore he would
have been in violation of the rule however, the Referee finds that the rule
was subsequently amended to actually encourage the actions that the
Respondent took to replenish the account with his own funds and therefore
it would be inequitable to find him guilty of violating this rule for said
reason.

Rule 5-1.1(b) (Application of Trust Funds or Property to Specific
Purpose)- I recommend that the Respondent be found guilty of violating
this rule because once he discovered the initial improper transfer and
improper use of the trust funds, he failed to take reasonable remedial
actions to avoid a re-occurrence. He failed to implement reasonable
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safeguards and to ensure that the firm had in effect measures giving
reasonable assurance that the conduct of the individual managing the trust
account was compatible with the professional obligations of the lawyer.

The Respondent has raised several affirmative defenses in his
Response to The Florida Bar Complaint against him.

Rule 4-5.1 (c) (Responsibility for Rules Violations. A Lawyer shall be
responsible for another lawyer'[s violation of the Rules of Professional
Conduct, if:

(3) The lawyer orders the specific conduct or, with knowledge
thereof, ratifies the conduct involved, or

(4) The lawyer is a partner or has comparable managerial authority
in the law firm in which the other lawyer practiced or has direct
supervisory authority over the other lawyer, and knows of the
conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

Rule 4-5.3 same as above but applies to non-lawyer assistants

V. RECOMMENDATION AS TO DISCIPLINARY MEASURE TO BE APPLIED

Based on the foregoing findings, I recommend that the Respondent
be disciplined as follows:

I have relied on the Florida Standard for Imposing Lawyer Sanctions, the
relevant case law as provided by The Florida Bar and the Respondent as
well as the aggravating and mitigating factors cited below and the
affirmative defenses raised by the Respondent as cited above.

Due to the manner in which this case was prosecuted in the media even
before the complaint was filed, as is evident by the numerous articles that
were written about the alleged trust account violations by the Respondent;
the length of time it took to bring the complaint formally against him and
then to try the case through no fault of the Respondent; the impact that
this bar complaint has had on his legal standing and reputation; and the
disproportionate treatment in the handling of the bar complaint against
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Ms. Boldt and this Respondent, this Referee finds that a downward
departure is indicated in this case. While a violation of the two rules that
he was found to be guilty of violating may warrant a public reprimand or
suspension, this Referee finds that he has already been subjected to a 5
year involuntary suspension and has already suffered the effects of what
would be a public reprimand through the numerous articles written about
him beginning with articles that were published based upon a confirmation
by The Florida Bar to a newspaper of the nature of the complaint while the
matter was to be treated confidentially by The Florida Bar pursuant to their
own rules. The Referee finds that no further sanctions are warranted.

VI. PERSONAL HISTORY, PAST DISIPLINARY RECORD AND
AGGRAVATING AND MITIGATING FACTORS

Prior to recommending discipline pursuant to Rule 3-7.6 (m)(1), I
considered the following:

A. Personal History of Respondent:

1. Age: 49
2. Date admitted to the Bar: 04/23/1997

B. Prior Discipline:

In Supreme Court Case No. SC11-2467, the Supreme Court issued three
orders. The first order approved The Florida Bar's Petition for Emergency
Suspension. The second order treated the Respondent's Response to The
Florida Bar's Petition as a motion for dissolution and ordered an expedited
hearing within 7 days of appointment of a referee. The third order was the
order requiring appointment of a referee on an expedited basis by the Chief
Judge of the Eleventh Circuit Court. After the expedited hearing took place
the Respondent's emergency suspension was lifted.
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C. The existence of aggravating or mitigating circumstances

1. Aggravators: The Court finds the following reference
aggravating factors:
a. Multiple offenses - Referee has found Respondent guilty of
violating Rule 4-1.15 (Safekeeping Property) and Rule 5-1.1(b)
(Application of Trust Funds or Property to Specific Purpose);
b. Substantial experience in the practice of law - The
Respondent was admitted to The Florida Bar on April 23, 1997.

2. Mitigation: The Court finds the following as to
mitigating factors:
a. Absence of prior disciplinary records;
b. Absence of dishonest or selfish motive;
c. Personal or emotional problems - Respondent had several
significant personal matters affecting him during the relevant
times including his divorce and its effect on his children, his
serious illness that kept him from the office for a period of
approximately three months, and his mother's diagnosis with
Leukemia;
d. Timely good faith effort to make restitution or to rectify
consequences of misconduct - the evidence was clear that
Respondent secured loans, sold assets, and continually
deposited funds into the trust account and upon discovering
that the problem remained unresolved when he took over the
financial operations of the firm he resolved the shortage in the
trust account within a short period of time;
e. Full and free disclosure to disciplinary board or cooperative
attitude toward proceedings - The Respondent offered to
meet with The Florida Bar and provide them with a sworn
statement with no strings attached, he took several polygraph
tests including one with the exact questions being requested
by The Florida Bar's Auditor, he never denied that there were
improper transfers and in fact notified The Florida Bar of
additional improper transfers that The Florida Bar's auditor
had missed and always conducted himself in a very
cooperative and candid manner with minimal objections
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during the trial as to all of the evidence The Florida Bar wanted
to introduce against him, he provided complete access to his
office and his computer system to The Florida Bar;
f. Character or reputation - the Referee heard numerous
individuals testify as to the Respondent's honesty and
integrity, his respectful and generous treatment of the firm's
employees and received 17 letters of character reference
including a letter from the Respondent's ex-wife and several
letters from children in the community that he has helped;
h. Physical or mental disability or impairment - The
Respondent was physically ill and absent from the office for a
period of approximately three months;
i. Unreasonable delay in disciplinary proceeding provided that
the Respondent did not substantially contribute to the delay
and provided further that the Respondent has demonstrated
specific pre judice resulting from delay - From the date that the
Respondent was notified of the Bar complaint against him by
Ms. Sullivan through the conclusion of this trial it has been
approximately 5 years;
g. Imposition of other penalties or sanctions - The emergency
suspension effective December 28, 2011 through January 25,
2012 for misappropriation, along with the premature
disclosure to the press and the ensuing barrage of publicity
regarding the allegations of misappropriations have irreparably
damaged the Respondent's legal career;
h. Remorse - The Respondent held meetings with the firm's
staff to explain to them the problems he was facing and
expressed great remorse to them and also met his obligations
and those of Ms. Boldt's with regards to the loans they had
taken from Ms. Russell and her family. He never avoided Ms.
Russell and Mr. Rogow described his efforts as heroic.

Vll. STATEMENT OF COSTS AND MANNER IN WHICH COSTS SHOULD BE
TAXED

The undersigned Referee has not received an Affidavit from The
Florida Bar as to their costs and therefore the Referee is unable to make
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any recommendations as to what the costs were in this case and how they
should be taxed.

Dated this y of f 201 .

Mar ader

Circuit tourt Judge and Referee

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of the foregoing Report of Referee
has been sent: by mail to THE HONORABLE JOHN TOMASINO, Clerk,

Supreme Court of Florida, 500 South Duval Street, Tallahassee, Florida
32399-1927; by email to THE HONORABLE JOHN TOMASINO, Clerk,

Supreme Court of Florida , e-file@ficourts.org; and that copies were mailed

by regular U.S. Mail and emailed to William Mulligan, Bar Counsel, the
Florida Bar, 444 Brickell Avenue, Suite M100, Miami, FL 33131,
wmulBgeMoridabar.org ; Adria E. Quintela, Staff Counsel, The Florida
Bar, 1300 Concord Terr Suite 130, Sunrise, FL 33323, aquintel(ä)flabar.org
and to Andrew Berman, Attorney for Respondent, 1001 Brickell Bay Drive,
Ste. 1704, Miami, FL 33131, aberman( ybkglaw.com is 28th day of
October, 2016.
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IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR Supreme Court Case
No: SC11-2467

Complainant,

vs. The Florida Bar File
No. 2012-70,199 (11F)

JEREMY W. ALTERS

Respondents.

REPORT OF REFEREE ON RESPONDENTS' MOTION TO
DISSOLVE EMERGENCY SUSPENSION

L SUMMARY OF PROCEEDING:

Pursuant to the undersigned being duly appointed as Referee to conduct a

hearing on Respondent's Motions to Dissolve Suspensioni as provided for by Rule 3-

5.2(f) ofthe Rules Regulating The Florida Bar, and pursuant to orders ofthe Supreme

Court ofFlorida dated December 28, 2011, consideration ofthis cause was undertaken

on an accelerated basis. Testimony and evidence was taken on Thursday, January 5,

2012 and Friday January 6, 2012. On Thursday the trial lasted 8 to 8 ½ hours and on

Friday two witnesses testified and closing argument was entertained over a 2 ½ hour

period. The Bar called one witness, its auditor Carlos Ruga. Alters called 7 witnesses

' Respondent's Response to The Florida Bar's Petition for Emergency Suspension is
to be treated as a Motion for Dissolution for the purposes ofthese proceedings, per the
Supreme Court's Order dated December 28, 2011.
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including himself, Bruce Rogow, Esq., Alters' secretary, another attorney at the fmn, a

polygraph expert, and two character witnesses.

The following attorneys appeared as counsel for the parties.

On behalfof The Florida Bar: William Mulligan, Esq.
The Florida Bar
444 Brickell Avenue, Suite M100
Miami, Florida 33131

On behalfof Respondent: Andrew Scott Berman, Esq.
Young, Berman, Karpf & Gonzalez, P.A.
1101 Brickell Avenue, Suite 1400 North
Miami, Florida 33131

II. PROCEDURAL REQUIREMENTS AND LEGAL STANDARD

In making findings, I considered that the Florida Bar bears the burden of

showing a likelihood of prevailing on the merits of each element of its underlying

complaint in accordance with Rule 3-5.2(f)(2). Fla Bar v. Guerra, 896 So. 2d 705

(Fla. 2005) (Because emergency suspensions may be imposed on the basis ofthe Bar's

petition and supporting affidavits alone, the attorney may move for dissolution ofthe

suspension, requiring the Bar to substantiate the allegations ofmisconduct made in the

petition and affidavits and show a likelihood of prevailing on the merits of those

allegations once a formal complaint is filed).

Rule 3-5.2(f)(2) further provides, in pertinent part, that the standard for

determining whether the emergency suspension should be dissolved is as follows:

2
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The referee shall recommend dissolution or amendment,
whichever is appropriate, to the extent that the bar counsel
cannot demonstrate a likelihood ofprevailing on the merits
on any element ofthe underlying complaint.

The standard ofproofthat the bar must meet to prevail on its ultimate complaint

is clear and convincing evidence.2 The Florida Bar v. McCain, 361 So.2d 700 (Fla.

1978); The Florida Bar v. Rayman, 238 So.2d 594 (Fla. 1970).

My findings, for which I will provide the factual and evidentiary basis in detail

later in this order, are as follows:

1. The Florida Bar presented no evidence that Alters is a current and
imminent threat or harm to his clients, the public, or any third party, and thus, Alters
presents no clear and present harm as defined under rule 3.5-2.

2. There was no evidence presented that Alters authorized any improper
transfers from the trust account to the operating account.

3. Evidence was presented that Alters was not the managing partner or in
control ofhis firm's finances during the time of the vast majority ofthe trust account
problems.

4. There was no evidence that trust funds were used to cover any ofAlters
personal expenses, nor ofhis knowledge if that occurred.

5. The trust account had been in order at all times before Alters ceded day to
day managing control of his firm to one of his partners, and has been in order at all
times since he regained full control of the management ofhis firm.

2 No complaint has yet been filed in this case, so I have treated the Bar's petition for
emergency suspension as the template against which to measure the proof.
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6. The evidence demonstrated that all monies due to clients were timely and
appropriately paid from the trust account to such clients.

7. The evidence demonstrated that shortages in the trust account were fully
satisfied nearly a year ago, in early March 2011, and over six months before the
complaint against Alters was made.

8. Alters took sole responsibility for replenishing the trust account under
Rule 4-5.1. Alters fixed the trust account problems by depositing $864,500.00 through
October 2010, and then the remaining funds by early March 2011. Both ofwhich he
accomplished without any harm to any client or third parties.

9. The Bar's allegation and petition to the Supreme Court was based on a
single complainant, the former nanny ofAlters' children who also worked part time in
the finance department ofthe firm.

10. There was no evidence of any complaint by a client about Alters
regarding the instant proceedings, or any other matter.

11. The remaining issues concern: 1) the Bar's annual fee statement form,
which does not have Alters' signature on it, but which he openly admits he is
constructively responsible for; and, 2) the issue ofwhether the trust issues should have
been selfreported to the Bar upon Alters' discovery of the transfers. Both issues are
subject to examination in a later trial, but clearly they are not issues which rise to the
level ofwarranting the sanction of an emergency suspension.

As a result of these findings, it is my recommendation that Alters' emergency
suspension should be lifted immediately.

IIL THE PROCEDURAL BACKGROUND AND THE BAR'S
ALLEGATIONS

The Bar's investigation was initiated when Katelyn Sullivan, Alters' former

nanny for his three children and a part time office worker, filed a complaint against

him in August 2011. The complaint prompted the Bar to issue a subpoena on

4
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Respondent and several banks where his law firm maintained or had maintained its

operating and trust accounts. In addition, the Bar also requested Alters to produce his

firm's operating account records for the relevant time period and he obliged.

The uncontroverted testimony is that from the outset ofthe Bar's investigation,

Alters continually offered to meet with Bar counsel, personnel or accountants in order

to go through the account and records and provide a sworn statement. The Bar refused

Alters' offers. Instead, after several letters and discussions between the Bar and

Alters' counsel, the Bar advised Alters' counsel that it was leaning toward seeking an

emergency suspension ofhim. Alters again offered to meet with the Bar and give a

sworn statement and later offered to go to trial on an expedited basis within 60 days in

lieu ofthat extraordinary relief. His offers were rebuffed. He submitted a polygraph

test report to the Bar on November 14, 2011, which he claims proves that he had no

knowledge of the trust account problems, as well as further voluminous evidence

which he claims proved his innocence.

On December 23, 2011, the Bar filed an ex parte petition for the emergency

suspension ofAlters, alleging that Alters had knowingly misappropriated trust funds

from his firm's trust account and that he "appears to be causing the clear and present

harm contemplated by Rule 3-5.2, and his emergency suspension should be effected

forthwith." It also alleged that he affirmed to the Bar in July 2010 and July 2011 that

his trust account was in order. At the hearing on Alters' motion to dissolve, the Bar

5
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also raised the issue ofhis failure to selfreport in February 2010 after he first learned

of the trust account problems.

In its Emergency Petition to the Supreme Court, the Bar neither referenced nor

attached any ofthe evidence and responses previously given to it by Alters during the

course of the Bar's investigation, which Alters claims was required by Rule 4-3.3(c)

(candor toward tribunal in ex parte proceedings), and which evidence created material

questions and clearly rebutted most of the Bar's allegations against Alters as to

whether he was in control ofthe firm's finances when the improper transfers occurred.

On December 28, 2011, the Supreme Court issued three orders. The first, by a

vote of 4-3, approved the Bar's petition for emergency suspension. The three

dissentingjustices "would refer on an expedited basis to referee for recommendation

on emergency suspension." The second, by a 6-1 vote, treated Alters' response to the

Bar's petition as a motion for dissolution and ordered an expedited hearing within 7

days of appointment of a referee. In that same order the Court, also by a 6-1 vote,

deferred consideration ofAlters' constitutional challenge to the emergency suspension

rule, Rule 3-5.2. The third order was the order requiring appointment of a referee on

an expedited basis by the Chief Judge of the Eleventh Circuit Court.

Subsequently, I was appointed Referee in this case by order ofthe ChiefJudge.

IV. SUMMARY OF THE FACTS AS PRELIMINARILY
ESTABLISHED

6
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The Bar, which has the burden ofproof, called only one witness to testify in its

case. They called an accountant employed by the FloridaBar named Carlos Ruga. He

is also the person who submitted the sole affidavit to the Supreme Court in support of

the emergency suspension. He testified to the various shortages in the firm's trust

account. This was not disputed by Alters. In fact, Alters' first letter to the Bar detailed

those shortages and he has never denied them, nor did he deny them at the hearing.

Mr. Ruga's testimony was that the Bar took the position that it didn't matter that Alters

was not in charge ofthe firm, since Alters was majority shareholder, and thus the Bar

proceeded as if everything that occurred was on Alters' watch and authorized by

Alters.

Mr. Ruga presented evidence to show that substantial money was distributed to

Alters from the firm's operating account when the trust account was short, however

there was also evidence presented that millions of dollars were put into the firm's

operating account by Alters during the same time period, including over $864,000.00

into the trust account between February 10, 2010 and October 15, 2010.

Mr. Ruga's affidavit to the Supreme Court and his testimony before me was met

with substantial evidence to the contrary. Mr. Ruga testified that he only goes "by the

numbers". Nonetheless he made factual statements in his affidavit in support of the

Bar's petition and in his testimony in this case, which went beyond "the numbers". In

both his affidavit and on direct examination, Mr. Ruga swore that it was Jeremy Alters

7
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who authorized the improper transfers from trust.' On cross examination Mr. Ruga

testified, that he had no knowledge ofwho had authorized any ofthe transactions that

went from trust to operating that he had concluded were improper. It was clear from

the testimony and evidence that Mr. Ruga had no basis in fact to swear under oath that

Alters made or authorized the transfers from trust to operating, and he admitted that

fact during his testimony.

In addition, even though Mr. Ruga swore in his affidavit and testified at the

hearing that Alters received over $14 million in loans to keep the firm operating,4 when

cross examined he admitted he saw no loan documents, yet still insisted they were

loans.

Mr. Alters testified with detail and clarity describing the agreements - not

loans - that he had secured from co-counsel and other sources. Of the $14 million

plus figure Mr. Ruga attributed to loans in his affidavit, only a small portion ofthose

monies were actually loans, including about $2.2 million loaned to Alters by Bruce

Rogow, who testified he provided those loans on a hand shake.

Furthermore, on cross examination Mr. Ruga was asked whether he

reviewed the multiple submissions of Mr. Alters' lawyer in order to gain a fuller

3 See particularly paragraph 23 ofhis affidavit. (Florida Bar's Exhibit A to the
Petition for Emergency Suspension)
4 See paragraphs 42 and 44 ofhis affidavit. (Florida Bar's Exhibit A to the Petition
for Emergency Suspension)
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understanding of the facts and Alters' position that he was not in charge of firm

finances at the time of the problem. He said he did ... for "about five minutes".

It should be noted that by early March 2011 the trust account was completely

replenished, as admitted by the Bar and Ruga. He and the Bar also confirmed that no

client was harmed, no client complained and that no lawyer complained or was harmed

by the events at issue here. They also agreed that each and every trust account

obligation was made timely, when it was due.

The testimony in Respondent Alters' case was very in depth. At all material

times Jeremy Alters was an attorney in good standing with The Florida Bar. He is 40

years old. He rose very rapidly as an attorney, trying many jury cases early in his

career and progressing to very complex medical malpractice and tort cases in short

order.

He secured dozens of multimillion and eight figure verdicts and settlements

while he was still under the age of 40. He has been a primary shareholder in a firm

bearing his name (and others) for over ten years.

Most recently his firm was lead counsel in the federal multi-district litigation

("MDL"), that he helped form, regarding Bank Overdraft litigation against more than

40 banks around the country. He was involved in the first settlement of one of the

class actions in that MDL, against Bank of America, for $410 million dollars.

Approximately six other MDL Bank Overdraft litigation class actions which he was

9
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involved have also since settled, bringing the total results thus far in that MDL to

around $500 million dollars. However, he testified that due to the pendency of the

Bar's investigation and the press surrounding it, he voluntarily stepped aside as lead

counsel in the MDL.

Over the last two plus years, he also was working on the Plaintiffs' Steering

Committee in the mass tort Chinese Drywall MDL. The Alters Firm, along with its co

counsel, represent hundreds of clients and have recently helped obtain the settlement

for some of the Chinese dry wall litigation for a total of approximately $1 billion

dollars, ofwhich his firm represents a sizable number of the claimants.

Testimony also presented a historical recount ofthe present firm's founding. In

2007 Alters, along with several other partners, formed what is his current law firm. At

the time it was known as Alters, Boldt, Brown, Rash & Culmo, P.A. The firm was

successful. But in April 2009 the firm's credit line at Bank of Miami was up for

renewal and the Bank of Miami refused to renew the firm's $5 million credit line.

Alters, in the ensuing months, paid the line down by $3 million through a combination

ofhis own personal loans to the firm and outside loans. The result ofthose efforts was -

that the firm's indebtedness to the bank was reduced by 3 million dollars to around $2

million dollars, and the bank permitted what amounted to a $2 million line ofcredit to

remam.
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In the ensuing months, due to the firm's transition into complex national MDL

type litigation, the firm grew from about 17 employees to over 50 and Alters was

forced to loan personal funds to the firm for its operations. By the summer of 2009

Alters was being pulled in many directions and therefore asked one of his partners,

Kimberly Boldt, a seasoned appellate lawyer, and long time friend and colleague, who

had prior experience running her own law firm, to take the reigns and become

managing partner ofthe law firm. She took over the management ofthe firm in either

July or August 2009, as confirmed by Alters' secretary Marisela Garcia, and Matthew

Moore, an attorney at the firm, who had worked directly with Boldt as her law clerk

and then her associate, and by Alters himself. All testified that on September 28, 2009

Boldt circulated an email to the entire staff (the email was marked as Respondents

Exhibit 1, A.53) announcing that Boldt had transitioned into the role of managing

partner and further stating that she would handle all finances and day to day operations.

The testimony and evidence showed that Boldt began by instituting policy

changes that cut benefits to employees and changed other firm policies. Alters'

secretary, Ms. Garcia, testified that Alters remained unaware of the many changes

Boldt was making and that he was consumed with his cases, and was rarely around the

firm during the fall and winter of2009-2010. She further testified that she was under

direct orders from Boldt not to communicate with Alters, as all matters were to go

through Boldt.

11
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During that time Alters was working on the MDL's mentioned above, Bank

Overdraft and Chinese Drywall litigation, and also settled several multimillion dollar

lawsuits which generated about $3 million in fees for the firm in the last three months

of2009.

The testimony was that in late 2009 one of Alters' other partners, Thomas

Culmo, began making plans to leave the firm and re-establish his own firm. Alters

testified that he was unaware ofMr. Culmo's plans. In late November, Mr. Culmo

settled a major lawsuit for $8.5 million, which was to yield about $1.6 million in fees

to the Alters Law Firm. Mr. Alters testified that in December, when the fonds came in,

Mr. Culmo signed the closing statement for both his new and old firm and had the

funds delivered to his new law firm (those documents were provided as Respondent's

Composite Exhibit 14). Alters further testified that he confronted Culmo about this

and that Culmo agreed to transfer the funds to the firm's trust account. For much of

January 2010, Boldt was in St. Croix trying a complex business case in federal court.

While there, she authorized a number oftrust account transfers to the firm's operating

account on the strength ofCulmo's promise that he was transferring the fee to the firm.

In early February 2010 Alters was at a convention ofthe American Association

for Justice where he sat on the Executive Committee. Upon his return on or about

February 8 or 9, 2010, he received an email from an officer at Bank of Miami who

expressed some concern about an unusual rate of activity in the firm's trust account.
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On the afternoon ofFebruary 9, 2010 he went to the office to find out from Boldt what

was going on. This was when Alters first learned of the improper transfers. Bruce

Rogow, Esq. who was affiliated with the law firm to help Alters with select major

cases, was there. Alters asked him to step into their meeting. Rogow testified that

Boldt told him about the improper trust account transfers that she had authorized on the

strength of her belief that the Culmo funds had been wired into the account. Rogow

testified that Alters was ashen faced, as if he had just found out that moment or, at

most, earlier that day. Rogow told both of them that the firm should self report and

that Boldt needed to do a letter outlining what had occurred. At that time, in excess of

$1.1 million dollars had been improperly transferred. Boldt drafted a letter and sent

the draft to Rogow on February 17, 2010 (Respondent's Exhibit 6).

It is important to note that Boldt gave the Bar an affidavit on December 20, 2011

which flatly contradicted this account ofthe February 2010 events and instead blamed

Alters, claiming that he retook the reigns ofthe firm back in December 2009, and that

at all times he made all management decisions. The Bar neither includedthis affidavit

with its petition for emergency suspension nor disclosed it to Alters until the evening

before the hearing before me began. Many material statements in Boldt's affidavit are

not supported by the evidence, the testimony of the witnesses, nor the hundred of

emails, documents, and phone records produced by Alters (Respondent's Exhibits 3, 5,

8, 9, 16 and 17).
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In her affidavit, Boldt denied that she ever told Rogow that she was the one who

authorized the transfers and that she denied drafting the letter to Rogow on February

17, 2010, saying it was Alters who drafted it. Rogow's testimony was clear and

precise. He said this was obviously a significant event of which he had a vivid and

crisp recollection. He testified that Boldt admitted authorizing the transfers and that it

was she who prepared the draft letter. In the draft she admits that Alters first found out

about the improper transfers on February 9, 2010. It is noteworthy that the email

containing the draft contained a confirmation from Rogow that he could not open that

draft. (Respondent's Exhibit 6). According to Alter's testimony, Boldt was the only

lawyer in the firm still using WordPerfect software, and that it is sometimes difficult to

open attachments on some computers that only use Microsoft Word.

There was also testimony from attorney Matthew Moore, who in the summer of

2009 was transitioning from being Ms. Boldt's full time law clerk to a lawyer at the

firm. Mr. Moore testified that he had daily contact with Boldt and those who reported

to her, including the firm's bookkeeper, and that she had taken over full reigns ofthe

firm sometime in July or August 2009 (and was proud of and excited about that

transition). He testified that Boldt held a meeting with him where she was very excited

about her control over the firm and how it would benefit the two ofthem. He further

testified that she did not give up the reigns until sometime in June 2010 and that he was

shocked at the allegations contained in Boldt's affidavit to the Florida Bar. He stated
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that the allegations therein distorted the truth ofwhat happened in the firm. He also

testified that Boldt had a conversation with him in March, 2010 wherein she disclosed

that she was starting her own firm and was not disclosing it to Alters. Boldt's control

ofthe firm was further confirmed by a batch ofemails sent to various staffmembers by

Boldt entered as exhibits introduced by Alters showing her directing firm operations

and finances; phone and text message records showing substantial communications

between Boldt and the firm's bookkeeper well into the spring and early summer of

2010; and by the testimony ofAlters and his secretary whose testimony was clear. The

evidence showed that in the first halfof2010 there were also many communications

between Boldt and Culmo, who had by then left the firm.

The Bar did not call Boldt as a live witness. Her affidavit was admitted because

the rules ofevidence in this proceeding are relaxed, but it clearly was contradicted by

substantial evidence and testimony.

Alters testified that he gave no thought to turning Boldt into the Bar in February

2010 because she was going through a profound personal crisis. In fact, on February

3, 2010, Boldt circulated an email to several employees apologizing for her inattention

to the firm, confirming her marital difficulties, confirming that she knew it was

difficult with Alters away so much, and advising that she was rededicating herself to

firm business (Respondent's Exhibit 1, A.56).
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Alters testified that he had instructed Boldt that the trust problem must not

happen again. He further testified that he was in no position to retake the reigns as he

was going through his own divorce (finalized on March 24, 2010), and his mother had

just been diagnosed with leukemia on January 12, 2010. He testified that those

Personal issues came atop the rigorous requirements ofproceeding with the national

Bank Overdraft litigation and Chinese Drywall cases. He then had the additional

burden of figuring out how to replenish the trust account funds. He testified that he

felt confident that Boldt was in a position to right the ship while he figured out a way

to replace the trust money.

On February 10, 2010, the very next day after first learning of the improper

transfers, Alters deposited $100,000.00 into the trust account to begin to cover the

shortage. It was from a loan he was able to secure. Over the next six months Alters

made deposits into the trust account totaling $864,500.00 in order to help replenish the

trust account.

The testimony was that Alters was not then personally in a financial position to

fully replenish the trust account as he was previously forced to repay $3 million on the

line of credit to Bank ofMiami and was not liquid. He sold his two Colorado homes

and immediately used those proceeds to replenish the trust account. He also sold

personal effects. He concluded that his greatest assets were his stable of Bank

Overdraft and Chinese Drywall cases. He then circulated the country meeting with

16

A.87



JAN. 20. 2012 4:31PM NO. 540 P. 17

some ofthe most prominent lawyers looking to form co-counsel relationships in order

to infuse funds into his law fhTn to keep it operating and to repay the trust. He was

successful. In fact, from February 10, 2010 to October 15, 2011 the evidence is that,

between case settlements, co-counsel relationships and loans, he brought in over $13

million to the law firm.

Rogow testified that Alters efforts to fix the problems were no less than heroic.

His mission, as Rogow affirmed, was to fix the account and protect the clients.

Ruga testified that the improper transfers from trust to operating continued to

occur. Alters testified that he had no knowledge ofsaid transfers and that the transfers

were all authorized by Boldt. The total shortage in trust when Alters retook the reigns

in July 2010 was still just over $1 million dollars, despite the fact that Alters had

deposited $864,500 into the trust account to pay down the money owed by that time.

There were no improper trust account transfers made in August and most ofSeptember

2010.

There was testimony presented that in late September 2010, Alters became

violently ill, and that illness continued into November 2010. Alters testified that over

a six week period, he was in and out ofhospitals, had lost 25 pounds and was frail. He

received a battery oftests and it was feared he had stomach cancer due to the presence

of lesions. He testified that he only went to the office once during that time.
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Alters testified that when he returned to the firm in early November 2010, he

immediately realized that the firm could not afford to pay the staff. Some ofthe staff

was let go including the bookkeeper. By that time the firm had already pared down in

size due to the co-counsel relationships forged by Alters and the departure ofthree of

the equity partners who left with some staff. He asked the remaining staffto stay and

they did. His secretary, who had been with him since 2000, testified she stayed

because she believed in him. The employees received no salaries for November and

December 2010 as Alters tried to fix firm finances. Payroll began again in January

2011 and they were then also paid in full for November and December.

Further, to prove his innocence, Alters took a polygraph examination on

November 11, 2011. John Palmatier, who performs work for many governmental

agencies around the world including China, state attorneys offices and Florida's

Judicial Qualifications Commission, was offered as a witness and had administered the

polygraph. He testified that Alters was exceptionally candid and truthful without

reservation when he stated that - from January 2010 through October 2010, which

was then thought to be the relevant time period - he was unaware that any funds he

authorized to be disbursed from the operating account for his use were from improper

trust account withdrawals. Mr. Palmatier further testified that Alters was truthful to a

probability of 99.7 %, which is the highest level one can achieve. His report is in

evidence (Respondent's Exhibit 1, A.89).
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In the end the Bar offered no evidence that Alters rnisappropriated any trust

funds or authorized any improper disbursements oftrust funds, which is the core of its

case. The Florida Bar did prove that there were in fact improper transfers from the

trust account to the operating account but this is not denied by Alters. It also proved

that Alters improperly submitted annual fee statements in July 2010 and July 2011 that

his trust account was in order. Alters testified that he was unaware ofthat until he saw

it in the Bar's petition and his signature appears nowhere on either document.

Nonetheless, he is ethically at least constructively charged with such knowledge.

Regardless, this alone is no basis to suspend a lawyer on an emergency basis.

In summary, there was no evidence that Alters is causing or has caused great

harm to anyone. It is unlikely that the Bar will be able to prove at a plenary hearing

that Alters misappropriated trust funds or that he authorized any improper transfers by

clear and convincing evidence. I am aware ofthis Court's recent decision on "intent"

as requiring only deliberate action, but the bar did not show any deliberate or knowing

action on Alters' part. See Rule Regulating The Florida Bar 4-5.1 and 4-5.3.
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IV. RECOMMENDATION AS TO WHETHER THE ORDER OF
EMERGENCY SUSPENSION, AS ENTERED BY THE SUPREME
COURT OF FLORIDA, SHOULD BE DISSOLVED OR
AMENDED

Having reviewed the Bar's petition, all of the evidence, memoranda, exhibits,

and other materials filed and presented in this cause, and having heard the testimony of

witnesses as well as the argument of counsel, I find that Jeremy Alters was not at the

time the Bar filed its Petition, nor is he now, causing great harm. I further find that the

Bar is not likely to prevail on all of its claims against Mr. Alters as set forth in its

Petition.

Accordingly, I recommend that the Court dissolve its December 28, 2011 order

ofsuspension and that Mr. Alters be reinstated immediately. I also recommend that the

Bar be ordered to file its complaint, if it still chooses to do so, expeditiously so this

matter can be resolved in short order.

DONE and ORDERED in Miami-Dade County, Florida on this __ day of

January, 2012.

HONORABL CIA B. CABALLERO
Referee

cc: counsel of record

20

A.91



spupreme �254ourtof floríba
WEDNESDAY, JANUARY 25, 2012

CASE NO.: SCl 1-2467

Lower Tribunal No(s).: 2012-70,518(11P

THE FLORIDA BAR vs. JEREMY W. ALTERS

Petitioner(s) Respondent(s)

The report of the referee is approved and the emergency suspension entered

on December 28, 2011, is lifted and Jeremy W. Alters is reinstated to the practice pf
law effective immediately. Although The Florida Bar did not prove the necessary
prerequisites for emergency suspension, the Court expresses no opinion on the
underlying allegations and this case should proceed in accordance with the standa d

Bar procedures for addressing the alleged disciplinary violations.
Not final until time expires to file motion for rehearing and, if filed,

determined. The filing of a motion for rehearing shall not alter the effective date of
this reinstatement.

PARIENTE, LEWIS, POLSTON, LABARGA, and PERRY, JJ., concur.
CANADY, C.J., and QUINCE, J., dissent. The Bar presented sufficient evidence o
demonstrate that the respondent committed significant trust account violations and
the evidence presented by the Bar met the requirements for emergency suspension

A True Copy
Test:

lomas D. Hall
Clerk, Supreme Court

bhp
Served:

KENNETH LAWRENCE MARVIN
WILLIAM MULLIGAN
ANDREW SCOTT BERMAN
HON. MARCIA B. CABALLERO, JUDGE
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IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR Supreme Court Case
No. SC14-118

Petitioner,
v. The Florida Bar File

No. 2012-70,434 (l l P)
KIMBERLY LYNN BOLDT

Respondent.

RESPONDENT BOLDT'S VERIFIED MOTION
FOR DISQUALIFICATION OF REFEREE CABALLERO

Respondent Kimberly Lynn Boldt hereby respectfully files this verified motion seeking the

disqualification of Referee Marcia Caballero pursuant to R. Regulating Fla. Bar 3-7.6 and Fla. R.

Jud. Admin.2.330.

PROCEDURAL BASIS FOR RELIEF

In a disciplinary matter brought by The Florida Bar against a lawyer, Rule 3-7.6 of the

Rules Regulating the Florida Bar governs the procedures before the referee. Section (h)(8) of the

Rule provides for the disqualification of a referee, stating as follows: "A referee may be

disqualified from service in the same manner and to the same extent that a trial judge may be

disqualified under existing law from acting in a judicial capacity." R. Regulating Fla. Bar 3-

7.6(h)(8). The disqualification of a trial judge is governed by Florida Rule of Judicial

Administration 2.330 and a well-settled body of case law interpreting the legal standards that

apply. This motion is brought pursuant to these rules and the existing law that applies to

disqualification.
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FACTUAL GROUNDS FOR DISQUALIFICATION

1. On December 28, 2011, the Florida Supreme Court issued an order approving the

The Florida Bar's petition for emergency temporary suspension of Jeremy W. Alters (hereinafter,

Alters) from the practice of law. The Bar alleged that Alters had authorized improper withdrawals

from his law firm's trust account totally approximately $2 million over a 13 month period of time.

See Exhibit A.

2. In response to a petition filed by Alters, the Florida Supreme Court ordered that a

referee be appointed and an expedited hearing held to determine whether Alters' temporary

suspension should remain in place pending resolution of the Bar's investigation or be lifted.

3. Pursuant to the Florida Supreme Court's orders, circuit court judge Marcia

Caballero was appointed as the referee (hereinafter, Referee Caballero) to preside over the

expedited hearing on Alters' temporary suspension. Referee Caballero held the evidentiary hearing

on January 5 and 6, 2012. See Exhibit B.

4. The Florida Bar did not move to temporarily suspend Respondent Boldt.

Respondent Boldt was not a party to the temporary suspension proceeding and did not testify or

offer any evidence on her behalf at the evidentiary hearing held before Referee Caballero. The

Florida Bar submitted Respondent Boldt's affidavit at the hearing in which Boldt denied having

authorized any of the improper transfers at issue and denied being the managing partner of the law

firm after late December of 2009. The Bar presented one witness at the hearing - its accountant,

Carlos Ruga - and Alters called seven witnesses. See Exhibit B, p. 6.

5. On January 20, 2012, Referee Caballero issued her Report of Referee on

Respondent's Motion to Dissolve Emergency Suspension. Based solely on the evidence and

testimony presented by Alters, Referee Caballero made numerous findings of fact that Respondent
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Boldt was guilty of gross misconduct in connection with the authorization ofthe improper transfers

from the law firm's trust account. These findings of fact and conclusions establish Referee

Caballero's belief that Respondent Boldt is responsible for the alleged misconduct, not Alters. See

Exhibit B.

6. Referee Caballero recommended that Alters' temporary suspension be lifted. In a

five to two vote with two judges dissenting, The Florida Supreme Court accepted Referee

Caballero's recommendation and lifted Alters' suspension. See Exhibit C.

7. Subsequently, the Bar initiated Grievance Committee proceedings against

Respondent Boldt and Alters. The Grievance Committee reviewed the Bar's, Alters' and Boldt's

written submissions. No witnesses testified. The Committee found that probable cause existed as

to both Alters and Respondent Boldt in connection with the Bar's allegations.

8. On January 22 and 23, 2014, The Florida Bar filed separate complaints against

Respondent Boldt and Alters, alleging that they engaged in misconduct with respect to the

improper transfers from the law firm's trust account. In each case, the Bar filed a motion to

consolidate, requesting that the two cases be tried together before a single referee. Respondent

Boldt opposes consolidation and filed a response in opposition to consolidation on February 6,

2014. See Composite Exhibits D and E. Alters filed a response in opposition to consolidation as

well. See Exhibit E.

9. On January 27, 2014, the Florida Supreme Court issued an order in each case,

directing the ChiefJudge of the Eleventh Judicial Circuit to appoint a referee. The Supreme Court's

orders did not address or rule upon the Bar's motions for consolidation. On February 6, 2014, Chief

Judge Soto appointed Circuit Court Judge Marcia Caballero as the Referee in both cases. See

Exhibits F and G.

3

A.95



Supreme Court Case No. SC14-118
The Florida Bar File No. 2012-70,434 (11P)

10. Referee Caballero's findings of fact and conclusions set out in her January 20, 2012

Report create a reasonable fear for Respondent Boldt that she cannot receive a fair and impartial

hearing in this matter before Referee Caballero because Referee Caballero has already concluded

that Alters is innocent and Respondent Boldt is guilty of the charges being pursued by the Bar.

Respondent Boldt's affidavit in support of this motion is attached hereto as Exhibit H and

referenced below. Referee Caballero's specific findings and conclusions that give rise to

Respondent Boldt's reasonable fear are detailed next.

I1. The legal standard that Referee Caballero applied to the temporary suspension

proceeding establishes that she viewed the evidence presented from the standpoint of whether

Alters was responsible for authorizing the improper transfers. As Referee Caballero stated, the

issue before her was whether the Bar "show[ed] a likelihood of prevailing on the merits of those

allegations once aformal complaint isfiled." Exhibit B, Report, p. 2. (All emphasis added unless

noted otherwise). Based on specific factual findings that Alters was innocent of the charges,

Referee Caballero concluded that the Bar did not prove that it could prevail once a formal

complaint was filed -- which is where the proceedings now stand.

12. From the outset of her Report, Referee Caballero concludes that the evidence failed

to show that Alters authorized the improper transfers and, instead, established that none of the

improper transfers occurred until after Alters allegedly turned over control of the firm to

Respondent Boldt:

My findings, for which I will provide the factual and evidentiary basis
in detail later in this order, are as follows:

2. There was no evidence presented that Alters authorized any
im]n·oper transfers from the trust account to the operating account.

3. Evidence was presented that Alters was not the managing partner
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or in control ofhis firm's finances during the time of the vast majority ofthe
trust account problems.

4. There was no evidence that trust funds were used to cover any of
Alters personal expenses, nor of his knowledge if that occurred.

5. The trust account had been in order at all times before Alters ceded
day to day managing control of his firmto one of his partners, and has been
in order at all times since he regained fidi control of the management of his
firm. (Exhibit B, Report, p. 3).

13. Referee Caballero then sets out the "factual and evidentiary basis" for these

conclusions in which she concludes with clarity her conclusions that Alters was innocent

of the charges alleged by the Bar and Respondent Boldt was guilty and, in fact, that the

evidence refuted the credibility of Boldt's sworn affidavit:

Mr. Alters testified with detail and clarity describing the agreements - loans
that he had secured from co-counsel and other sources. Of the $14 million plus
figure Mr. Ruga attributed to loans in his affidavit, only a small portion of those
monies were actually loans, including about $2.2 million loaned to Alters by
Bruce Rogow, who testified he provided those loans on a hand shake. (Exhibit B,
Report, p. 8).

The testimony in Respondent Alters' case was very in depth.(Exhibit B, Report,
p. 9).

By the summer of2009, Alters was being pulled in many directions and therefore
asked one of his partners, Kimberly Boldt, a seasoned appellate lawyer, and
longtime friend and colleague, vho had prior experience running her own firm, to
take the reins and become managing partner of the law firm. She took over the
management of the firm in either July or August 2009, as confirmed by Alters'
secretary Marisela Garcia, and Matthew Moore, an attorney at the firm, who had
worked directly with Boldt as her law clerk and then her associate, and by Alters
himself. All testified that on September 28, 2009 Boldt circulated an email to the
entire staff ... announcing that Boldt had transitioned into the role of managing
partner and further stating that she would handle all finances and day to day
operations.

The testimony and evidence showed that Boldt began by instituting policy changes
that cut benefits to employees and changed other firm policies. Alters' secretary,
Ms. Garcia, testified that Alters remained unaware of the many changes Boldt was
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making and that he was consumed with his cases, and was rarely around the firm
during the fall and winter of 2009-2010. She further testified that she was under
direct orders from Boldt to not communicate with Alters, as all matters were to go
through Boldt. (Exhibit B, Report, p. 11).

For much of January 2010, Boldt was in St. Croix trying a complex business case
in federal court. While there, she authorized a number ofaccount transfers to the
firm's operating account on the strength of Cuhno's promise that he was
transferring thefee to thefirm. (Exhibit B, Report, p. 12).

It is important to note that Boldt gave the Bar an affidavit on December 20, 2011
which flatly contradicted this account of the February 2010 events and instead
blamed Alters, claiming that he retook the reigns of the firm back in December
2009, and that at all times he made all management decisions. The Bar neither
included 'this affidavit with its petition for emergency suspension nor disclosed it
to Alters until the evening before the hearing before me began. Mmfy material
statements in Boldt's affidavit are not supported by the evidence, the testimony of
the witnesses, nor the hundreds of emails, doctanents, and phone records
produced by Alters (Respondent's Exhibits 3, 5, 8, 9, 16 and 17). (Exhibit B,
Report, p. 13).

Boldt's control of the firm was further confirmed by a batch of emails sent to
various staffmembers by Boldt entered as exhibits introduced by Alters showing
her directing firm operations and finances; phone and text message records
showing substantial communications between Boldt and the firm's bookkeeper well
into the spring and early summer of 2010; and by the testimony ofAlters and his
secretmy whose testimony was clear.

The Bar did not call Boldt as a live witness. Her affidavit was admitted because
the rules of evidence in this proceeding are relaxed, but it clearly was
contradicted by substantial evidence and testimony. (Exhibit B, Report, p. 15).

Alters testified that he had instructed Boldt that the trust problem must not
happen again. He further testified that he was in no position to retake the reigns as
he was going through his own divorce (finalized on March 24, 2010), and his
mother had just been diagnosed with leukemia on January 12, 2010. He testified
that those personal issues came atop the rigorous requirements ofproceeding with
the national Bank Overdraft litigation and Chinese Drywall cases. He then had the
additional burden of figuring out how to replenish the trust account funds. He
testified that hefelt confident that Boldt was in a position to right the ship while
hefigured out a way to replace the trust money. (Exhibit B, Report, p. 16).

Ruga testified that the improper transfers from trust to operating continued to
occur. Alters testified that he had no knowledge of said tran,sfers and that the
transfers were all authorized by Boldt. (Exhibit B, Report, p. 17).

6

A.98



Supreme Court Case No. SCl4-118
The Florida Bar File No. 2012-70,434 (1IP)

Further, to prove his innocence, Alters took a polygraph examination on
November 11, 2011. . . . He testified that Alters was exceptionally candid and
truthful without reservation when he stated that-from January 2010 through
October 2010, which was then thought to be the relevant time period-he was
unaware that any funds he authorized to be disbursed from the operating account
for his use were from improper trust account withdrawals. Mr. Palmatierfurther
testified that Alters was truthfid to a probability of99.7 %, which is the highest
level one can achieve. His report is in evidence (Respondent's Exhibit 1, A. 89).
(Exhibit B, Report, p. I 8).

In summary, there was no evidence that Alters is causing or has caused great harm
to anyone. It is unlikely that the Bar will be able to prove at a plenmy hearing
that Alters misappropriated trust funds or that he authorized any improper
transfers by clear and convincing evidence. (Exhibit B, Report, p. 19).

Having reviewed the Bar's petition, all of the evidence, memoranda, exhibits, and
other materials filed and presented in this cause, and having heard the testimony of
witnesses as well as the argument of counsel, I find that Jeremy Alters was not at
the time the Bar filed its Petition, nor is he now, causing great harm. Ifurtherfind
that the Bar is not likely to prevail on all of its claims against Mr. Alters as set
forth in its Petition.

Accordingly, I recommend that the Court dissolve its December 28,2011 order of
suspension and that Mr. Alters be reinstated immediately. I also recommend that
the Bar be ordered to file its complaint, if it still chooses to do so, expeditiously
so this matter can be resolved in short order. (Exhibit B, Report, p. 20).

14. In addition, Alters made statements to the press which confirm his own

interpretation of Referee Caballero's report. See Exhibit 1. He was quoted in a Daily Business

Review article on January 24, 2014 claiming that he had previously been "exonerated" in

connection with the Bar's charges in a 21-page order which is a reference to Referee Caballero's

January 20, 2012 Report:

Alters, now with Morelli Alters Ratner, said he is upset to be confronted by the
same charges he faced two years ago. The Bar imposed an emergency suspension
of Alters, but the Florida Supreme Court lifted it. "I'm very upset," Alters said
Thursday. "Iwent through this entireproceeding twoyears ago, I was exonerated
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in a 21-page order, and now they are taking another crack at me, I hope this will
be dismissed inunediately."

15. Based on the findings of fact and conclusions regarding Alters' innocence and

Boldt's guilt contained in Referee Caballero's Report dated January 20, 2012, Respondent Boldt

has a well-founded fear that she cannot receive a fair hearing before Referee Caballero now that

the Bar has filed its formal complaints in this matter. Respondent Boldt's affidavit (Exhibit H)

provides in pertinent part:

7. In January of2012, when I read Referee Caballero's Report, I felt as
though I had been found guilty of the Bar's charges by Referee Caballero even
though I was not a party to the proceeding. It was clear to me that Referee Caballero
believed Alters' version of events, believed I was guilty of the charges and believed
that I was not credible.

***
9. On or about February 6, 2014, Referee Caballero was appointed

again to serve as the referee in the matter filed against me by the Bar and the matter
filed against Alters. Because of my feelings that Referee Caballero is prejudiced
against me and in favor of Alters from her prior handling of the temporary
suspension proceeding, I immediately asked my lawyers to file a motion for
disqualification.

10. Based on the findings of fact and conclusions contained in Referee
Caballero's report, I fear that I will not receive a fair hearing of the charges brought
against me by the Bar if Referee Caballero presides over my case. Having rejected
my credibility in at least two parts of the Report and commented on Alters' veracity
and the substantive quality of his evidence in at least four sections, Referee
Caballero's Report establishes her view ofthe evidence she has been presented with
to date and, most importantly, her view of the parties' credibility.

I1. I fear that there is no way that Referee Caballero could put aside her
prior findings that the facts set out in my affidavit are not credible. The facts set out
in that affidavit are true and correct and support my defense to Alters' assertions
that I am responsible for what occurred with respect to the firm's trust account.
Having rejected the credibility of my affidavit, Referee Caballero has already
rejected my entire defense of the charges. Thus, again, I fear that I cannot obtain a
fair hearing before Referee Caballero.
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12. I believe that Referee Caballero cannot be impartial and neutral in
this case against me when she has already found it "unlikely" that the Bar will
succeed in establishing its charges against Alters. Moreover, Referee Caballero's
final statements in the Report were some of the most worrisome to me when she
stated that "I also recommend that the Bar be ordered to file its complaint, if it
still chooses to do so, expeditiously so this matter can be resolved in short order."
Having read this statement, it was clear to me that Referee Caballero felt so strongly
regarding Alters' innocence that she questioned whether the Bar should even pursue
the matter further. And, if the Bar did pursue it, Referee Caballero called on the Bar
to do so quickly so that the matter could be concluded quickly -- the clear
implication again being that Alters is innocent and should not have to deal with
these charges any longer.

13. My fear that Referee Caballero cannot fairly preside over my case
and the final hearing that will occur is real and is based on objective, established
facts. I am entitled to fair hearing of the Bar's charges against me before a referee
who has no preconceived views of the evidence. In light of the circumstances, I
respectfully request that Referee Caballero recuse herself as the referee appointed
to preside over my case.

16. This motion is being brought and filed within 10 days ofundersigned counsel being

informed of Referee Caballero's appointment as the referee in this case and therefore is timely

under Fla. R. Jud. Admin. 2.330(e).

MEMORANDUM OF LAW IN SUPPORT OF DISQUALIFICATION

Pursuant to Fla. R. Jud. Admin.2.330(d)(1), a motion to disqualify a judge must show that

"the party fears that he or she will not receive a fair trial or hearing because of specifically

described prejudice or bias of the judge[.]" Rule 2.330 works in conjunction with Florida Statute

s. 38.10 which similarly provides that the movant must show a "fear that he or she will not receive

a fair trial in the court where the suit is pending on account of the prejudice of the judge of that

court agains/ the applicant or infavor of the adverse parly[.]" "A motion to disqualify is legally

sufficient if it alleges facts that would create in a reasonably prudent person a well-founded fear
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of not receiving a fair and impartial trial." Kates v. Seidenman, 881 So. 2d 56, 57-8 (Fla. 4th D CA

2004). MacKenzie v. Super Kids Bargain Store, 565 So. 2d 1332 (Fla. 1990).

The facts alleged by the movant must be accepted as true, and the court must determine the

legal sufficiency of those facts. Hayslip v. Douglas, 400 So. 2d 553, 556 (Fla. 4th DCA 1981).

Most importantly, "[i]t is not a question of how the judge feels; it is a question of what feeling

resides in the affiant's mind and the basis for such feeling." Livingston v. State, 441 So, 2d 1083,

1086 (Fla. 1983) (quoting State ex rel Brown v. Dewell, 179 So. 695, 697-98 (Fla. 1938)).

Subjective fears that are not reasonable do not meet the test; instead, "the fears of judicial bias

must be objectively reasonable." State v. Shaw, 643 So. 2d 1163, 1164 (Fla. 4th DCA 1994).

The Florida Supreme Court has recognized that the "[p]rejudice of a judge is a delicate

thing to raise but when raised as a bar to the trial of a cause, if predicated on grounds with a

modicum of reason, the judge against whom raised, should be prompt to recuse himself."

Livingston v. State, 441 So. 2d 1083, 1085 (Fla. 1983). The reason a judge should recuse him or

herselfunder these circumstances rests on the premise that "[n]o judge under any circumstances is

warranted in sitting in the trial of a cause whose neutrality is shadowed or even questioned."Id. It

is well-settled that a litigant is "entitled to nothing less than the cold neutrality of an impartial

judge." hl. at 1086.

In this case, Referee Caballero issued a Report in Alters' temporary suspension proceeding

that made numerous, specific findings of fact and conclusions against Respondent Boldt on the

very same matter and issues that Referee Caballero is now asked to preside over as to Respondent

Boldt. The most significant issue that will be presented in the Bar's action against Respondent

Boldt is who authorized the improper transfers at issue. A secondary, but important issue is who

was managing the firm's finances at the time. In the January 20, 2012 Report, Referee Caballero
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found against Respondent Boldt on both issues even though she was not a party to the proceeding

and did not testify:

> "The trust account had been in order at all tintes before Alters ceded day to
day nianaging control of his firin to one of his partners, and has been in
order at all thnes since he regained fidi control of the inanageinent of his
firrn."

>" While there, she [Boldt] authorized a nuntber ofaccount transfers to thefirns's
operating account on the strength of Cuhno's prornise that he was transferring
thefee to thefirm."

> "Boldt's control ofthefInn wasfurther confirnted by a batch ofemails sent to
various staffmensbers by Boldt entered as exhibits introduced by Alters showing
her directingfirm operations andfinances;"
> "Alters testified that he had instructed Boldt that the trust problent must not
happen again."

> "Ruga testt)led that the improper transfersfrom trust to operating continued to
occur. Alters testified that he had no knowledge of said transfers and that the
transfers were all authorized by Boldt."

In addition to having made findings of fact adverse to Respondent Boldt in the Report,

Referee Caballero went further by unambiguously rejecting Respondent Boldt's credibility while

supporting Alters' credibility and innocence:

> "Mr. Alters testified with detail and clarity describing the agreements[.]"

>"The testùnony in Respondent Alters' case was very in depth."

> "Many material statements in Boldt's affidavit are not supported by the
evidence, the testintony ofthe witnesses, nor the hundreds ofemails, documents,
and phone records produced by Alters (Respondent's Exhibits 3, 5, 8, 9, 16 and
17)."

> "Boldt's control ofthefirm wasfurther confirmed . . . by the testimony ofAlters
and his secretary whose testùnony was clear."
> "The Bar did not call Boldt as a live witness. Her affidavit was admitted
because the rules of evidence in this proceeding are relaxed, but it clearly was
contradicted by substantial evidence and testùnony."
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> "Further, to prove his innocence, Alters took a polygraph examination on
November 11, 2011, . . . Mr. Palmatierfurther testified thatAlters was truthful to
a probability of99.7 %, which is the highest level one can achieve."

In the end, Referee Caballero concluded that it was "unlikely" that the Bar would prevail

at the final hearing with respect to its allegations that Alters authorized the improper transfers.

Referee Caballero even recommended that the Bar file its complaint against Alters expeditiously

"if it still chooses to do so" "so this matter can be resolved in short order" - comments indicating

the Referee's belief that there is no merit to the Bar's allegations:

>"It is unlikely that the Bar will be able to prove at aplenmy hearing that Alters
misappropriated trustfunds or that he authorized any improper transfers by clear
and convincing evidence."

> "Ifurtherfind that the Bar is not likely to prevail on all of its clahns against
Mr. Alters as setforth in its Petition."

> "Accordingly, I recommend that the Court dissolve its December 28, 2011 order
of suspension and that Mr. Alters be reinstated immediately. I also recommend
that the Bar be ordered to file its complaint, if it still chooses to do so,
expeditiously so this matter can be resolved in short order."

Referee Caballero's findings and conclusions create a reasonable fear in Respondent Boldt

that she cannot receive a fair hearing in the Bar's case against her since the issues that must be tried

are the same as those the Referee has already considered and ruled upon as to Alters. Respondent

Boldt, like every litigant, is entitled to the cold neutrality of an impartial judge because it is the

appearance of partiality that brings system of justice into question. This is especially true where

the judge will sit as the fact finder. IfReferee Caballero was a prospective juror in this case against

Respondent Boldt, she would be struck for cause on grounds of her familiarity with the case and

belief, reached before Respondent Boldt's presentation of her case, that Respondent Boldt is solely
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responsible for the improper transfers at issue and was managing the firm's finances and whose

version of what transpired is not credible.

A judge should not be "reluctant to retire from a cause under circumstances that would

shake the confidence of litigants in a fair and impartial adjudication of the issues raised."

Livingston v. State, 441 So. 2d 1083, 1086 (Fla. 1983). There should be no reluctance because "[i]t

is the duty of courts to scrupulously guard this right of the litigant[.]" Id. As the Florida Supreme

Court eloquently stated:

It is a matter of no concern what judge presides in a particular cause, but it is a
matter of grave concern that justice be administered with dispatch, without fear or
favor or the suspicion ofsuch attributes. The outstanding big factor in every lawsuit
is the truth of the controversy. Judges, counsel, and rules of procedure are
secondary factors designed by the law as instrumentalities to work out and arrive
at the truth of the controversy.

Id. Thus, "a party seeking to disqualify a judge need only show 'a well-grounded fear that he will

not receive a fair trial at the hands of the judge."' Id. Respondent Boldt's fear meets this standard

as it is based on clear statements in Referee Caballero's Report that, at a minimum, establish her

prejudice in favor of Alters and also her bias against Respondent Boldt.

Alters had his day in court before Referee Caballero at a time when she had no

predetermined views of the evidence. Respondent Boldt is entitled to that same day in court before

a fact finder who is neutral and has no previously established belief about Respondent Boldt's guilt

or innocence. Since Respondent Boldt was not a party to the temporary suspension proceeding,

she had no control or input over the Bar's presentation of its evidence, yet that presentation of the

evidence resulted in Referee Caballero forming clear opinions that Alters is innocent of the Bar's

charges and Respondent Boldt is guilty. The objective reasonableness of Respondent Boldt's fear

that she cannot receive a fair hearing before Referee Caballero is further supported by comments
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Alters made to the press touting the Report as having "exonerated" him. Even Alters believes that

Referee Caballero, through her the Report, has determined his innocence. Under these

circumstances, Respondent Boldt's fear that Referee Caballero may be biased against her and is

certainly prejudiced in favor of Alters warrants disqualification as that fear meets the test for

legally sufficiency.

WHEREFORE, Respondent Kimberly L. Boldt respectfully requests that this motion be

granted and an order of disqualification entered by Referee Caballero in the Bar's case against her

(SC14-118).
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CERTIFICATION OF COUNSEL

We, the undersigned counsel for Respondent Kimberly Boldt, pursuant to Fla. R. Jud.

Admin. 2.330(c), hereby certify that this motion and Respondent Boldt's statements are made in

good faith.

Respectfully submitted,

By:/s/ Henry M. Coxe, III
Henry M. Coxe, III
Bar No. 155193

BEDELL, DITTMAR, DeVAULT,
PILLANS & COXE, P.A.
101 E. Adams Street
Jacksonville, Florida 32202

Telephone: (904) 353-0211
Facsimile: (904) 353-9307
hmc(74bedellfirm.com

DEAN MEAD & BOVAY
Robert S. Griscti
Florida Bar No. 300446
901 NW 57th St
Gainesville, Florida 32605
Telephone: (352) 331-9092
Facsimile: (352) 377-9573
rgriscri(iàdeanmead.com
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CERTIFICATE OF SERVICE

I certify that this document has been mailed to The Honorable Marcia B. Caballero and

that a copy has been furnished via e-mail to William Mulligan, Esq., Bar Counsel,

wmulliga@flabar.org, and a copy via U.S. mail to The Florida Bar, Miami Branch Office, 444

Brickell Avenue, Rivergate Plaza, Suite M-100, Miami, Florida 33131-2404; via email to Andrew

Scott Berman, Esq., aberman@,ybkgla�541v.comand by regular U.S. Mail to Jeremy W. Alters, c/o

Andrew Scott Berman, Esq., at 1101 Brickell Avenue, Suite 1400 N, Miami, Florida 33131; with

a copy by email only aguinteI@flabar.org to Adria E. Quintela, Staff Counsel on this 14th day of

February, 2014.

By: /s/ Henry M. Coxe, III
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IN THE SUP1GME COURT OF FLORIDA

THE FLORIDA BAR,
Supreme Court Case

Petitioner, No. SCl4-ll8

v. The Florida Bar File

KIMBERLY LYNN BOLDT,

Respondent.

ORDER GRANTING RESPONDENT'S
MOTION FOR DISQUALIFICATION

This matter having come to be heard on RespondentBoldt's Verified Motion for

Disqualification ofReferee Caballero, and the Court having determined that the motion

is legally sufficient, it is hereby

ORDERED AND ADJUDGED that the motion is GRANTED.

DONE AND ORDERED in Miami, Florida this __gag[ggg@|M 2014.

FEB 2 6 20M

CABALIRO

Judge Marcia . Ca a lero

Copies to:

William Mulligan, Esq., Bar Counsel
wmulliga@flabar.org

.Henry M. Coxe, III, Esq.
hmc@bedellfirm.com

Robert S. Griscti, Esq.
rgriscti@dcatuncad.com

Andrew Scott Berman, Esq.
aberman@ybkglaw.com
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LORIDÁ Ueremy Alters says he's 'in cornpliance' with rules

PLAIN IFF AT ORNE
UNDER INVESTIGATION
by Julie Kay
|kay@alm.com '

The Florida Bar is investigating
prominent Miami plaintlif lawyer
Jeremy Alters íbr possible trust
accountmisappropriation.

Bar spokeswoman Francine
Walker. confirmed The Bar is in-
vestigating Allors atter recoíving a
complaint about trust account ir-
regttlarities.

Bar staif investigate lawyer
complaints and detorniine wheth-
or Ibrther hwestigation is war-
ranted. if yes, a.grievanco com-
mittee is appointed to determine
whether probable cause exists to
pursuo disciplinary action. -

Akers declined to comment on
the complaint.

"Pursuant to Bar rules I will not
comment" he' said in a statement
to the Daily Business Review, "I
am in compliance with Bar rules
in overy way and will continuo to
be so by not commenting."

Trust account violations are
among the Inost serious concerns
of The Florida Bar resulting in
more suspensions and disbar-
monts than any other complainis.

. While the complaint against

. Alters is at a preliminary stage,
it has potentially far-roaching
implications. Alters is lead plaln-
tiff counsol in a proposed $410
million class action settlemont
pending beforo U.S. District Judge
James Lawrence King in Miami
over Bank ofAmerica's overdraft
fees. The bank's case is part of
larger multidistrict litigation on
industry overdraft policies.

Attornoy fees ii) the Bank of
America caso could be as high
as 30 porcent, or $123 million.
However, an Argentino law firm
fded suit against Alters in March,
claiming it landed the client in the
over'draft case undis'entitled to 25
percont of total fees, or $31 mil·
lion. A final settlement heåring is

ThelnvestigationofjeremyAlters,ebove,forpossiblétrustaccount
misappropriationisatthepreliminmystage,andit'sundearwhat,1fany,effect '
·lt could have on his role as lead plaintiff attomey in a proposed $410 milllon
se ttlement with BankofAmerka over overdraft fees,

set for November.
. Bob Jaryis, a law professor at

Nova Southeastern University,
said it's unlikely Alters would be
kicked off the Bank of America
case atthis late stage simply based
on a Bar investigation.

"At this point it's only an in-
vestigation,Tliore's been no proof
of wrongdoing, there's been no
consure by the Florida Supreme

Court, so Alters would argue that's
unfair. The Florida Bar does lots of
investigations," he said.

SUITS BY EX-PARTNERS
Controversy and litigation have

dogged Alters for 'years. A for-
mor president of the Miami Dade . .
Justice Association and the Dade ,

SEE ALTERS, PAGE A4

LEGISLATURE BHis stem from outrage over Easey Anthony's acquittal
» . �042.. _ ..n c �042.JI_ _ F._ L,.A R m·uf
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AFFIDAVIT

STATE OF FLORIDA )
) S.S.

COUNTY OF DADE )

Before me the undersigned authority, this day personally appeared Francine Walker, who being

duly sworn stated:

1. My name is Francine Walker and I am the Director of Public Information at The Florida

Bar. I have served in that capacity for over fourteen years.

2. As the Director of Public Information, my duties and those of others within my

department include fielding and responding to queries by members of the press regarding

members of The Florida Bar.

3. To the best of my knowledge and belief, in or about January, 2011, the Public

Information department was contacted by Julie Kay, a reporter with the Daily Business Review

in Miami, who specifically inquired as to whether The Florida Bar was investigating Jeremy

Alters regarding trust fund issues or his owing money to his former partners. Ms. Kay was

informed that there was no such investigation and that Mr. Alters was a member in good

standing with no disciplinary history.

4. To the best of my loowledge and belief, in or about June, 2011, the Public Information

department was again contacted by Ms. Kay who inquired as to whether there were any pending

investigations into Jeremy Alters. Ms. Kay was informed that Mr. Alters was a member in good

standing with no disciplinary history.

5. In or about September, 2011, Ms. Kay inquired of me as to whether The Florida Bar was

investigating Jeremy Alters for possible trust account violations. Pursuant to Rule 3-7.1(e),

Rules Regulating The Florida Bar, I responded to Ms. Kay by confirming the existence of such a

file on Mr. Alters. No further or additional information was provided to her regarding this

matter. EXHIBIT
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FURTHER AFFIANT SAYETH NAUGHT

FRANCINE WALKER

Sworn to and subscribed before (Seal)
me this 2 / of 2014.

Notary Public State of Flodda Notary Public sg
, Keith A Dreier Keith A Dreier

p res 03 1 20 a E p, es 0 0 D a 099957

NOTARY PUBLIC
My commission expires: 3 /
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Andrew Berman

From: Kenneth L Marvin <kmarvin@flabar.org>
Sent: Wednesday, September 21, 2011 3:28 PM
Tm Andrew Berman

Cc: 'Arlene Sankel'; Bruce Rogow (brogow@rogowfaw.com); jeremy@alterslaw.com; William
Mulligan (wmulliga@flabar.org); 'wwilhelm@flabar.org'

Subject: Re: Complaint by Sullivan against Alters, TFB Case No. 2012-70,199(11F)
Attachments: 20110919100111682.pdf

Dear Mr. Berman,

I am responding to your emalled letter dated September 19, 2011. I confirm that Ms. Walker did have a conversation with
Julie Kay and that Ms. Walker confirmed that we have an open file on Mr. Alters concerning his trust account, however i
disagree that Ms. Walker violated rule 3-7.1(e):

RULE 3-7.1 CONFIDENTIALITY
(c) Response to Inquiry. Authorized representatives ofThe Florida Bar shaH respond to specific

mquines concerning matters that are in the public domain, but otherwise confidential under the rules, by
acknowledgmgthe status of the proceedings.

The Bar.has always considered the term dspecific inquiries" to mean that a requestor must state the nature of the vlo!allon
or have some knowledge of a particular violation before we will acknowledge that there is a pending case. For example if
someone wanted to know whether there was any open disciplinary files on Jeremy Alters, we would ask "In regards to
what? If the requestor does not identify any subject matter, but just wanted to know in general whether there was an
open file, we would neither confirm nor deny that there was an open file. However, if the requestor replied, "In regards to
his trust account , then we would confirm or deny that there was an open file related to his trust account We have come
to that interpretation of the above rule because of the phrase "in the public domain". If someone outside of the Bar has
information about the lawyer and the factual basis of a disciplinary file, then we consider that matter to be in the public
domain and we acknowledge the status of the proceedings. This is entirely consistent with the rule.

The Bar acted in accordance with the foregoing in regard to this partloular Inquiry, Just as it does wilh regard to all
Inquines. If you have any further questions, please feel free to ask them.

Kenneth L. Marvin
Staff Counsel
Director, Lawyer Regulation
651 E. Jefferson Street
Tallahassee, Florida 32399

Androw Berman <ABerman@ybkglaw.com>

'William MulNgan (wmulliaa@0abar.omP <wmuulaa@ffabar.om>
0940/201110:12AM *\wAlhelm@flabar.oro"<wwifhelm@flebar.ora>

cc *eruce Rogow (bronowAronowlaw.comP <hto.aow@ronowlaw.corn>,
''leremv@81terslaw.com' <|eremy@alterslaw.com>

subJect Compialot by SuUlven against Allers, TFB cose No. 2012-70,109(11F)
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Andre Torres

From: Kimberly Boldt
Sent: Tuesday, December 29, 2009 5:02 PM
To: Jeremy W. Alters; Tom Culmo
Subject Re:

That is bullshit, Tom. You have been lying to me for weeks.

----- Original Message -----
From: Jeremy W. Alters
To: Tom Culmo; Kimberly Boldt
Sent: Tue Dec 29 16:59:54 2009
Subject: Re:

I have no earthly idea what your talking about.

----- Original Message -----
From: Tom Culmo
To: Jeremy W. Alters
Sent: Tue Dec 29 16:52:59 2009
Subject: Re:

Jeremy

Marc mentioned to me several weeks ago that taxes would have to be withheld from the
fee if the $ was paid to me directly. We discussed that that would not be the case if the $
was paid to my firm. I confirmed that with my accountant and Marc had apparently known that
from speaking with Habib. In order for that to happen my firm needed to be on the closing
statement. For that happen a supplemental fee agreement would have to be executed naming my
firm, as you and Stuart used to do with Kim's old firm. So, a supplemental fee agreement was
signed by the clients, in accordance with our split of the fee. The closing statement
approved by the Court and signed by the client included my firm and the fee splits to which
we agreed. Since I will be leaving your firm and there are still guardianship matters to be
completed before the clients cash proceeds can be distributed that I will remain involved in,
it made sense for the funds to be deposited into my account. As I mentioned earlier your
firms fees and costs can be wired tomorrow.

Tom

----- Original Message -----
From: Jeremy W. Alters
To: Tom Culmo; Kimberly Boldt
Sent: Tue Dec 29 15:59:33 2009
Subject: Re:

Tom,

I am completely confused. Abbrc is the attorney/firm of record in the M case. They are
firm clients. How exactly did you think it was a good idea to deposit the funds into your own
account when these are firm clients? Please scan and forward me copies of the checks you
have received. Then I will let you know what we want done. Thank you.

Jeremy

----- Original Message -----
9
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From: rTom Culmo
To: Jeremy W. Alters
Sent: Tue Dec 29 15:41:59 2009
Subject: Re:

Jeremy

I have the majority of the $ in my trust account. There are 3 checks remaining, which I
should have tomorrow. The deposited funds cleared today. Your firms fees and costs can be
wired today or tomorrow. However, there remains the disagreement about the amount to be paid
back out of the firms fee.

I just saw for the first time earlier today the release from Mr. Seigal. I had been asking
for it for some time.

I also have not received a check from A Kim told me, today, that it could be cut
Thursday, although I was told that $ had come in a couple of weeks ago.

No firm employees have been working on cases that are not on the case list.

I am not sure how you wish to go about winding up our business dealings. I was going to meet
with Kim in the morning. we can all meet or do it some other way

Tom

----- Original Message -----
From: Jeremy W. Alters
To: Tom Culmo; 'kimberly@abbrclaw.vom' <kimberly(dabbrclaw.vom>
Sent: Tue Dec 29 15:09:04 2009
Subject:

Tom,

I tried to call you and left you a vioce mail. Kimberly told me about your Dad. I hope he is
ok.

We have been waiting for the M check. It was supposed to be here on the 23rd. The year
ends tomorrow for us as I am going to close the office thursday. If the fees aren't in the
account by tomorrow, they will not be counted as income or fees generated for the firm this
year. We have tried to stay out of the getting of the check from the defense lawyers, but I
will call them today if I don't hear from you. Do you have the check or checks?

Seperate and apart from that, you have informed me that you are leaving the firm at the end
of the year. Likewise, ana has informed me that she will be joining you. I am aware of at
least 2 new cases you have signed up while part of the firm which are not on our case list.
I am assuming that it because you still intend to leave in a couple days. However, if you do
not intend to leave these cases need to be made part of the case list. It is a bit
uncomfortable to have employees of the firm working on cases that are not part of the case
list. There really is no need for any of this to be uncomfortable.

As you know, and as I told you that you would be, you were removed from the IB credit line,
and Mr Spiegal was paid relieving that obligation for you and the firm as well.

We are currently 8.25 million short on the M case. Please let me know when they will be
deposited. Thanks.

Jeremy

10 Confidential
Alters 02885
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Fwd: Phone software
1 message

Kimberly Boldt <kboldt@boldtlawfirm.com> Tue, Jan 31, 2012 at 9:22 AM
To: Ryan Tyler <rtyler@boldtlawfirm.com>

ltem 5

Do google research on this software. Can you find a sample of how the downloaded information looks when
printed? I would like to be able to show that what Marc proMded to the Bar looks the same.

Sent from my iPad

Begin forwarded message:

From: Marc Salpeter <mjsalpeter@gmail.com>
Date: January 31, 2012 6:26:40 AM EST
To: Kimberly Boldt <kboldt@boldtlawfirm.com>
Subject: Phone software

Kim,

The name of the phone software is called pim backup. The email of the dewloper is
dotfred@dotfred.net. I will also attach the user instructions in the emsil to follow.

Thx.
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Kimberly L. Boldt

Board Certified
. 9 Appellote lawyer

kboldf@boldflowfirm.com

LAW FIRM

September 6, 2012

Via Email Only

William Mulligan, Esquire

Bar Counsel, The Florida Bar

444 Brickell Avenue

Rivergate Plaza, Suite M-100

Miami, Florida 33131

Re: The Flo~rida Bar File No. 2012-70,434(11P)

Dear Mr. Mulligan:

This is a supplement to the answers I provided you on August 6, 2012 in response to your

letter dated July 17, 2012.

1, Did Ms. Boldt prepare the attached draft letter that was to be sent to the Florida Bar to
report the trust account shortage?

Ms. Boldt's Response: No. Not in the form of the attached letter.

B. IfMs. Boldt did not prepare the letter:

i. Who did prepare the letter?

Ms. Boldt's Response: I do not know who prepared the attached letter.

ii. When did Ms. Boldt first learn of the improper transfers from the trust
account (other than the January 12, 2010 transfer to cover the check issued
to the Miami Heat)? Who advised her of the improper transfers?

Ms. Boldt's Response: I do not recall when I learned of the other improper
transfers. I do not recall who advised me of the other improper transfers,

www.boldflowfirm.com

2001 Tyler Street, Suite 2 �042Hollywood, Florido 33020

Telephone 954.921.2225 �042Focsimile 954.921.2232
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TRUST ACCOUNT
DEPOSITS BY MR. ALTERS

DATE AMOUNT SOURCE
February 10, 2010 $100,000.00 Personal loan
April 22, 2010 $230,000.00 Co-Counsel Fee
May 12, 2010 $149,500.00 Co-Counsel Fee
July 9, 2010 $150,000.00 Deposit from sale of

home
September 2, 2010 $235,000.00 Deposit from sale of

home
Novern ber 3, 2010 $8,000.00 Personal loan
March 2, 2011 $373,548.32 Co-Counsel Fee
March 11, 2011 $619,935.58 Personal loan

Total: $1,865,983.90
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DEPOSITS BY
DATE MR. ALTERS

February 9, 2010 | $45,000.
February 10 $150,000.
Fe bru ary 11 $18,000.

Totals: $213,000.

March 2 $18,000.
March 5 $525,000.
March 5 $130,106.35
March 9 $100,000.
March 30

Totals: $773,106.35

April 1

PIONr 5rtr April6

April 8

T April 15 $500,000.
April 22 $ 250,000.

Totals: $750,000.

May 10 $75,000.
May 12 $50,000.
May 12 $200,000.
May 28 $75,000.
May 28 $18,000.

Totals: $418,000

June 2 $50,000.
June 2 $25,000.
June 4 $27,000.
June 9 $5,000.
June 10 $70,000.
June 14 $45,000.
June 14 $5,600.
June 22 $50,000,
June 28 $200,000

Totals: $477,600
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DEPOSITS BY
DATE MR. ALTERS

July 7 $66,000.
July 9 $150,000.
July 12 $50,000,
July 12 $2,600.
July 20 $3,100.
July 27 $66,666.
July 29 $66,666.

Totals: $405,032

August 10 $66,667.
August 16 $11,000.
August 20 $100,000.
August 23 $10, 218.
August 24 $5,000.
August 25 $3,000.

August 30 $66,667.
August 30 $66,666.

Totals: $329,218

September 2 | $357,000.
September 7 $110,000.
September B $165,000.
September 17 $66,667.
September 17 $47,770.
September 30 $66,666.

Totals: $813,103

October 4 | $66,667,
October 7 $113,000.
October 12
October 18 $35,000.
October 18 | $66,667.
October 18 $28,000.
October 21 $35,000.
October 25 $9,748.
October 29 $66,666.

Totals: $420,748
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DEPOSITS BY
DATE MR. ALTERS

Novernber 3 $35,000.
November 8 $25,000.
November 8 $10,137.
November 9 $20,000.
November 12 $66,667,
November 18 $20,000.
November 24 $28,254.
November 30 $200,000.
November 30 $66,667.
November 30 $66,667

Totals: $538,392

December 27 $66,667.
De cember 27 $66,667.

Totals: $133,334

January 3, 2011 $25,000.
January 12 $3,600.

. . January 14 $100,000.
January 18 $5,911.89
January 20 $75,000.
January 20 $60,150.
January 24 $4,929.
January 26 $100,000.
January 28 $250,000.

Totals: $624,590.89

February 2 $51,500.
February 3 $100,000.
February 7 $200,000.
February 9 $800,000.
February 17 $260,000.

Totals: $1,411,500.00
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DEPOSITS BY
DATE MR. ALTERS

Ma rch 1 $700,000.
March 7 $26,000.
March 10 $630,000.
March 15 $4,239.87
March 16 $1,703.83
March 17 $125,000.

Totals: $1,486,943.70

April 1 $175,000.
April 11 $56,990.92
April 13 $85,000.
April 13 $80,821.
April 22 $1,981.37

Totals: $399,793.29

May 2 | $300,000.
May 10 $58,310.29

. . May 13 $402,206.63
. May 17 $55,800.

Totals: $816,316.92

June 1 $32,946.65
)une 2 $18,600.
J u ne 8 $16,500.
June 8 $12,720.
June 13 $300,000.
June 21 $25,300.
June 23 $10,000.

Totals: $416,066.65

July 1 $300,000.
July 21 $125,000.

Totals: $425,000
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DEPOSITS BY
DATE MR. ALTERS

August 3 | $175,000.
August 23 $120,000.
August 31 $210,000.

Totals: $505,000

September 7 | $33,193.93
September 9 $300,000.
September 15 $200,000.
September 19 $300,000.
September 26 $500,000.

Totals: $1,333,193.93

Octo ber 5 $ 270,000.
Totals: $270,000

TOTAL DEPOSITS BY MR. ALTERS:

$13,059,938.73
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Andrew S. Berman

YOUNG 31erias ser sesra cert111ea i 11 prectice

BERMAN
A RPF& 1101 Brickdl Avenue, Suite 1400 N

Miami, Florida 33131

A T T 0 R N EY S A T L AW

Phone: 305-945-1851
ww.ybkglaw.com Fax: 786-219-1981

aberman@ybkglaw.com

November 14, 2011

VIA EMAIL AND U.S. MAIL

William Mulligan
Bar Counsel
The Florida Bar
444 Brickell Avenue, Suite 100M
Miami, Florida 33131

Re: Complaint ofKatelyn Sullivan against Jeremy W. Alters
The Florida Bar File No.: 2012-70,199 (11F)

Dear Mr. Mulligan:

In light of our recent conversations, we have done some more detailed analysis of the records in
order to address the specific issues which you've suggested are a potential basis for seeking the
extraordinary measure of an emergency suspension, which we strongly urge is not warranted.

Specifically, as I understand, it is your contention that:

1. Mr Alters should have known or had an expectation that the firm did not have
enough money to sustain itself; and,

2. Mr Alters intentionally used substantial trust funds and knowingly benefitted
personally.

To directly address and dispel these concerns, we want to give you the benefit of our analysis of the
undisputed evidence from the accounts themselves which unequivocally demonstrates the lack of
any legitimate basis for an emergency suspension.

Before we do so, however, we had Mr. Alters take a polygraph examination on Friday, November
11, 2011,from an internationally recoginzed expert in the field, John Palmatier, PhD. His report
containing the results of the examination are enclosed herewith. The three questions asked and the
answers received are listed below and were determined to be truthful, with a probability of 99.7%,
which is at the highest level of a truthful response, leaving no doubt that he is telling the truth.

1. Between January and October 2010, did you know money was taken
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out of trust to cover any of your personal expenses? Answer - NO.

2. Between January and October 2010, did you believe that money from
trust was ever used to pay your personal expenses? Answer - NO.

3. Are you telling the truth that you did not know money from the trust
was used to pay your personal expenses? Answer - YES.

From February 2010 through October 2010, there were 512 checks written from the firm's operating
account, ofwhich only 105 were signed by Mr. Alters - approximately 20%. There were 198 checks
signed by the other three equity partners, which leaves a balance of209 checks. All 209 were signed
by someone other than Mr. Alters, using what was made to look like his signature but which was not,
in fact, his signature.

Attached, as Exhibit A, are copies ofall the checks written from the operating account from February
through October 2010, excluding August - in which there were no improper transfers from trust.
For your convenience, we have highlighted the 209 signatures which are not Mr. Alters' signatures.
The signatures of Ms. Boldt, Mr. Rash and Mr. Brown are evident and were not highlighted.

The relatively small percentage of checks actually signed by Mr. Alters during this time period is
consistent with and corroborates the other evidence supplied to you demonstrating that Mr. Alters
was not the managing partner, was not overseeing the day to day finances nor was he truly involved
with the firm's daily operations during that time period.

Next, from our previous conversations, I recognize that you are also concerned with tracking any
income Mr. Alters received during the subject time period, suggesting that he was knowingly
financially benefitting from the monies transferred from the trust account.

At the outset, though it should go without saying, there is absolutely nothing improper about a
shareholder, who is not a salaried employee, deriving income from the firm he owns through checks
issued from the operating account. As you will see there are many checks written to Mr. Alters over
the course of the year from the operating account. The mere fact that Mr. Alters received income
from the firm during the subject time period does not and should not suggest any impropriety.
Further, the amount of income he received in 2010 was completely consistent with the income he
had derived previously. To be specific, for the last 8 or 9 years, Mr. Alters has consistently earned
income in excess ofone million dollars annually. Thus, while such an income might initially catch
your attention, it has been typical for him since 2003 and, in fact, lower than in several of those
years. The crux of your concern that Mr. Alters was "financially benefitting" from the monies in
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trust, really centers on whether Mr. Alters had knowledge that any income he received was
originating from the trust account. As a result, the mere fact that Mr. Alters received checks from
the operating account does not implicate the funds in the trust account. It is only through a careful
analysis of the chronology of the deposits and checks that your true question is answered. Given
your concerns, we have spent several days breaking down that chronology so that you would have
the benefit of that analysis.

As we explained previously, the overdraft notice entries you see in the operating account are just that
- a notice - not an actual return of a check which bounced. These notices would register in the
account when the bank recognized that there were checks posting which could potentially cause an
overdraft. The distinction is important, primarily because Mr. Alters was not overseeing the finances
at that time. Though he first became aware, on February 9, 2010, of the initial improper transfers,
he began devoting his efforts to restoring the accounts and had no reason to believe anything
improper was occurrmg from that date forward. As set out below, the timing of his deposits
demonstrates his genuine belief and understanding that the income he was receiving (to which he
was legitimately entitled) was derived solely from the monies he was depositing - rather than from
the trust account. The deposits were substantial and, from his perspective, the accounts had
sufficient funds at the times he derived income.

There are only 11 potential checks to Mr Alters which could even possibly be considered a check
that was covered by "trust monies". For each of these checks Mr Alters either made a deposit the
very same day which easily covered the check or checks to him, or he had made substantial deposits
in the days or weeks before the check was issued to him, and would have had NO expectation that
trust funds were being used to cover any checks. Between February 10, and October 30, Mr Alters
made WELL OVER $4,500,000.00 in deposits. While we disagree with the allegation, even in the
light LEAST favorable to Mr Alters, the total amount of checks possibly at issue that could be
considered "covered" by trust monies is only $207,500, leaving this allegation illogical and
completely untrue. The information is as follows:

DURING THE FOLLOWING TIME FRAMES, THERE WERE NO CHECKS TO MR ALTERS
WHICH WERE POTENTIALLY "COVERED" BY TRUST MONIES

February 10 -28 2010 0 checks vs. $218,000.00 in deposits
June 1 - 30 0 checks vs. $477,600.00 in deposits
July 1 - 31 0 checks vs. $405,698.00 in deposits
August 1 - 30 0 checks vs. $329,218.00 in deposits
September 1 - 29 0 checks vs. $813,103.00 in deposits
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That leaves March through May 2010 and September 30 through October 7, as the ONLY potential
times where trust monies may have been used to cover any operating checks to Mr. Alters.

We will deal with March through May first. It is clear and undisputed from the evidence that Mr
Alters was not in charge or the "captain of the ship" between September 28, 2009 and July 1, 2010.
Thus, in the months of March through May he would clearly have not been in charge of the day to
day finances. Nevertheless, we will detail those months for you as follows:

CHECKS TO MR ALTERS POTENTIALLY "COVERED" BY TRUST MONIES

March 1 - 30: 1 check vs. $733,106.35 in deposits

His deposits were:
3/2- $18,000.00
3/5- $525,000.00
3/5- $130,106.35
3/9- $100,000.00

The only check which could be considered any potential issue in March related to Mr Alters is check
#4581 for $8,200, posted on March 30, 2010. After depositing $773,106.35 in the first 2 weeks of
March, Mr Alters would have NO expectation that a check for $8,200 would be included in a string
of 7 potential overdrafts which trust monies were utilized to cover.

April 1-30: 5 checks vs. $750,000.00 in deposits

His deposits were:
4/15- $500,000.00
4/22- $250,000.00

The only checks which could potentially be considered any issue are check numbers 4594, 4597,
4599, 4603, and 4604. The total amount of those checks was $116,300. Between March 1, and
April 22, Mr Alters deposited $1,483,106.35. There would be absolutely no reason for him to expect
any checks to him would be covered by trust monies. If that was his expectation, Mr. Alters simply
could have deposited $116,300. less, or $300,000 less or whatever amount he saw fit if he had any
concern that this was occurring. He had no beliefthat trust monies were in any way covering checks
to him.

May 1-30: 2 checks vs. $418,000.00 in deposits
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His deposits were: 5/10- $75,000.00
5/12- $50,000.00
5/12- $200,000.00
5/28- $75,000.00
5/28- $18,000.00

The only checks which could potentially be considered an issue are two checks written on May 10,
numbers 4642 and 4644, totaling $23,000. As a point in fact, and to illustrate even further how this
allegation against Mr Alters holds no water, look at the operating accounts on May 10. Mr Alters
made a DEPOSIT of $75,000.00 on that very day and would have no expectation that 2 checks of
his, one for $12,000. and one for $11,000. would ever be covered by trust monies. This analysis
reveals that not only did Mr Alters have no expectation that checks to him were being covered by
any trust monies, he made deposits timely to have sufficient funds for any checks issued to him.

The only remaining time frame is September 30, through October 7 2010. You will recall that this
was also during the time frame that Mr Alters was very ill as we described in our prior letters. As
detailed above, in the four months leading into this time frame there were no checks issued to Mr.
Alters which could in any way have been covered by trust monies. Yet during that four month time
frame he deposited well over Two Million Dollars ($2,000,000.00) into the account.

His deposits for October were:

10/4- $66,667.00
10/7- $113,000.00
10/18- $66,667.00
10/18- $35,000.00
10/18- $28,000.00
10/21- $35,000.00
10/29- $66,666.67

In the face of depositing over $2,000,000.00 in 4 months Mr Alters was confident about his
expectation regarding checks. On September 30, there was a check for $50,000 (#4925) to Mr Alters.
Once again, on that very same day, Mr Alters made a deposit for $66,666.67 which would easily
covered that check to him if that was needed. Again, the allegation is without merit.

In October, Mr Alters deposited a total of $420,748.00. The same logic follows on October 4. A
deposit is made by Mr Alters for $66,667.00. Then a check is issued to Mr Alters for $50,000. Now
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Mr Alters is over $2,135,000.00 in deposits in the relevant time frame. There was no expectation
on his part and the allegation is without merit.

The final potential check was for $10,000 on October 12. Check #4940 should have been easily
covered by Mr Alters deposit of $113,000.00 on October 7, and the more than $2,200,000.00 in
deposits in the previous several months. Any claim about Mr Alters expectations or intentions is
completely baseless.

Mr. Alters was focused on securing funds and, as set out above, was responsible for the deposits
which were being made monthly. As such, he was well aware ofthe funds which were being placed
back into the Firm's accounts because he was either making the deposits from his own accounts or
was singularly responsible for securing the funds which were being deposited. Accordingly, when
he periodically received income, he had every expectation that his income was covered by the funds
he had been responsible for depositing. As focused on carefully above, Mr Alters would have NO
expectation or belief that $207,500 in checks were being "covered" when he deposited over
$4,500,000.00 in that very same time frame. Many of the checks and wires which were the source
of the funds deposited were made out to or designated for Mr. Alters personally. They were,
nevertheless deposited into the Firm because Mr. Alters' sole concern was correcting the problem.
Clearly not the conduct of someone who was intent on utilizing trust funds to support his income.

It has been the Bar's contention that its primary concern in considering the potential for an
emergency suspension is the Bar's concern that Mr. Alters knowingly benefitted from the funds in
trust. The polygraph was conducted to address the Bar's chiefconcern and conclusively establishes
that Mr. Alters did not knowingly benefit. The firm's accounts have been in order for over a year,
as confirmed by Steve Habib, a certified public accountant. No client has been harmed nor are any
clients in jeopardy ofharm. The Firm has been pared down and is largely a different firm now than
it was then. Mr. Alters has implemented entirely newprocedures for handling the trust account. Mr.
Alters did not have any knowledge that funds had been improperly transferred from trust until after
the fact, at which point he undertook herculean efforts to restore the accounts. And, perhaps most
importantly, as is identified beyond any doubt through the polygraph, he did not intend for any trust
funds to be utilized for his own personal benefit.

Under these circumstances, and in the face of the significant evidence supporting his contentions,
an emergency suspension is unnecessary and unwarranted. Further, it would only serve to inflict
greater harm on Mr. Alters, his Firm and its clients. This should be a prime consideration for the
Bar - especially in light of the tangible and substantial damage already inflicted by the improper
disclosure of confidential information. As we have discussed before, the Bar inappropriately
disclosed the nature ofthe allegations to the Daily Business Review, which has since written at least
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4 articles in which it proudly boasted that it's prior article revealed the Bar's confirmation of an
investigation into trust fund allegations and cost Mr. Alters his position on the steering committee
in the national multi-district bank overdraft litigation. Without even one finding which would
suggest impropriety by Mr. Alters, the Bar has already divulged information which carries a taint
which is extremely difficult to shed and which continues to be the subject of reports to the public.
Needless to say, a petition for an emergency suspension would deliver yet another devastating blow
- one which is avoidable, unnecessary and completely unwarranted in light of the evidence which
has been provided to you in response to the allegations.

If you still believe that discipline is appropriate, even in view of all the evidence showing that Mr.
Alters was not in control of the Firm from September 2009 through June 2010- see Rule 4-5.1
(c)(lawyer is responsible for partner's action only ifhe knows ofconduct when its consequences can
be avoided or mitigated but fails to take reasonable remedial action); see also Rule 4-5.3 (lawyer
responsible for conduct ofnon-lawyer assistants only if a direct supervisor and the actions are with
lawyer's knowledge or fails to take remedial action at time after discovery and when consequences
could be avoided) - that is something that can be handled in due course without the need for
extraordinary relief.

Finally, Mr. Alters remains ready to meet with you either formally or to give a sworn statement in
order to address any lingering concerns you may have.

ery y yo ,

ÄN . BERMAN
For the Firm

cc: Jeremy Alters, Esq.
Arlene Sankel, Esq.
Kenneth Marvin, Esq.
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SLATTERY ASSOCIATES INC.

FIRM FoUNDATIONs ARE BUILT ON THE TRUTH

Polygraph Report
Personal & Confidential

Person Requesting Examination: Date: November 11, 2011

Andrew S Berman, Esq.
YOUNG, BERMAN, KARPF & GONZALEZ, PA

1101 Brickell Ave., Suite 1400 N
Miami, FL 33131

Person Examined: Slattery Associates, Inc. File # 11-0540

Alters, Jeremy W., W/M, 01/15/1971 Court/Case/File: Florida Bar Inv.

Issue at Examination:

Jeremy W. Alters, a 40-year-old attorney, was scheduled for an examination this date to determine
whether he is telling the truth when he denies allegations that he used money from his law firms "trust
fund" to cover personal expenses.

To summarize, Mr. Alters is accused of misappropriation of funds from his law firm's trust account from
January through October 2010. He advised that he turned the reigns of the firm over to another partner in
September 2009 and did not retake control until July 2010. He relinquished his control because of
personal issues in his life and because of the need to meet with lawyers around the country to form
ventures to handle the many large cases in which his firm was involved. While he did come and go from
the law firm, he relied on others to run its day-to-day operations and its finances. Mr. Alters denies that
he knowingly took funds from his firm's trust account at any time, and today, has volunteered to submit -
to a polygraph examination to support the veracity of his denial.

Scientific Foundation (references attached):

Lying is a ubiquitous behavioral phenomenon unique to our species. It is a complex cognitive task that
empirical research shows can be accurately detected when appropriate instrumentation and a structured
diagnostic interview are used in a specifically structured context. The use of an instrument for this
purpose was first reviewed, now almost 90 years ago, by the United States Supreme Court in Frye v.
United States (1923). The process reviewed by the Supreme Court was long ago antiquated by the time
contemporary science first began to examine empirically the validity of assessing credibility using a
polygraph instrument (Bersh, 1969). Today, the body of literature attesting to the validity of this
diagnostic process is far too voluminous to be summarized here. However, reviews have been conducted.

For example, pursuant to Daubert (1993), the Supreme Court of New Mexico in Lee v. Martinez (2004)
conducted an extensive review of science and other factors related to the polygraph and held that (1) the
control [or comparison] question polygraph examination (CQT) can be tested as evidenced by a critical
review of the polygraph published by the National Research Council (2003); that (2), the NRC report
included the review of 102 studies deemed qualitatively acceptable; that (3), a number of polygraph

8600 Northwest 53 Terrace, Suite 121, Miami, Florida 33166
Office: 305-592-7917 �042Fax: 305-591-5963

www.polygraphexperts.com �042Email: info@polygraphexperts.com
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validation studies had been conducted and subsequently published. A review of those studies revealed
that the median accuracy index of the polygraph in laboratory studies is 0.86 with an interquartile range of
0.81 to 0.91, while the median accuracy index of the polygraph in field studies was 0.89 with accuracy
index values ranging from 0.711 to 0.999, which, given sampling and other variability, is statistically
indistinguishable; and (4), the court found that protocol standards had been established by the American
Polygraph Association (APA), the leading professional association.

Those who argue against the use of the polygraph (e.g., Bunn, 2007), do so without any scientific data,
i.e., empirical evidence, at all. In fact, when the empirical data is closely examined, there is no argument.
However, a recent Lexus/Nexus search of the legal literature, using as a keyword "polygraph," found
approximately a 1000 articles focused on this issue. The vast majority of these papers argued against the
use of the polygraph, and did so based on nothing more than repeated conjecture and hyperbole, creating
an environment that manifests Agnotology as a principal perspective.

Those opposed to the polygraph have more recently argued that there is no substantive theory to explain
why the polygraph process should be able to differentiate accurately between truthful and deceptive
individuals. This lack of explanation is being corrected, and, a theoretical foundation for the polygraph
CQT evolving (Palmatier and Rovner, 2011). The question "why" is being answered by a thorough
review of the relevant scientific literature and coalescing the findings derived from psychophysiological
research, such as that conducted by Barry (1996, 2004, 2006, and 2009), with the results of cognitive and
neurobiological research, such as that conducted by Mohamed, et al. (2006), Morgan, LeSage, & Kosslyn
(2009) and Vendemia, Buzan, & Simon-Dack (2005). Today, the boundaries between psychology,
psychiatry, psychophysiology, and neuroscience have dramatically blurred as our understanding continues
to grow exponentially regarding not only deception, but also memory and cognition in general.

For the purposes of the examination administered to Mr. Alters, a lie was defined as:

An oral or written statement or a response, given... that was factually different compared to what he
knew, or believed, to be true in his own mind (Palmatier, 2010).

Examination Administered/Statistical Results:

Jeremy W. Alters was administered a Zone Comparison (ZOC) polygraph examination, using probable
lie (PL) comparison questions, on this date, with three tests administered. After conducting a subjective
analysis of the polygrams and all other relevant information, an objective analysis limited to the recorded
physiological data was also conducted. The overall probability that Mr. Alters was deceptive when he
answered the three questions listed below was three-tenths of one percent, i.e., 0.3% (p = 0.003), that is,
the overall probability that the physiological responses recorded in this examination were produced by a
deceptive person. Consequently, the overall probability that Mr. Alters was truthful when answering
these questions could be roughly estimated to be approximately 99.7%.

Conclusions/Opinion:

Based on the two analyses conducted, that is both a subjective and objective analysis of the recorded
physiological data; it is my opinion that there were no significant and consistent psycho-physiological
reactions consistent with deception, when Mr. Alters answered the relevant questions found below.
Accordingly, it is my professional opinion that JEREMY W. ALTERS WAS TRUTHFUL when he
answered these questions.

A.134



SLATTERY ASSOCIATES INC. File # 11-0540 Date: November 11, 2011 Page 3

Person Examined: Alters, Jeremy W, W/M, 01/15/1971

Relevant Questions:

1. Between January and October 2010, did you know money was taken out of trust to cover any of
your personal expenses? Answer -NO

2. Between January and October 2010, did you believe that money from the trust was ever used to
pay your personal expenses? Answer - NO

3. Are you telling the truth that you did not know money from the trust was used to pay your
personal expenses? Answer - YES

Additional Information:

During our interaction, Mr. Alters was exceptionally open and candid in replying to any question posed.
He displayed appropriate affect and demonstrated no behavior that would lead me to question the validity
of neither the examination, nor his veracity when responding to the above relevant questions regarding his
personal expenses and money from the trust fund account(s).

Respectfully submitte ,

John J. Palmatier, Ph.D.
Credibility Consultant

JJP
1 encl.
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IN THE SUPREME COURT OF FLORlDA
(Before a Referee)

THE FLORIDA BAR,

Supreme Court Case
Complainant, No. SC14-118

v- The Florida Bar File
No. 2012-70,434(11P)

Respondent.

CONSENT JUDGMENT FOR DIVERSION

Respondent, KIMBERLY LYNN BOLDT, files this Consent Judgment for

Diversion pursuant to R. Regulating Fla. Bar 3-5.3(h)(1).

1. Respondent is, and at all times mentioned herein was, a member of

The Florida Bar, subject to the jurisdiction of the Supreme Court ofFlorida.

2. Respondent is acting freely and voluntarily in this matter, and tenders

this Consent without fear and threat of coercion. Respondent is represented in this

matter.

3. As a final resolution of this case, Respondent will be required to

attend and successfully complete the following diversion program:

A. Ethics School

4. The following factual sununary provides the basis for Respondent's

Consent Judgment for Diversion:
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A. The Florida Bar has conducted an extensive investigation in

Respondent's case. The Bar has concluded that it should dismiss all allegations of

the Complaint against Respondent under Rules 3-4.3 (Misconduct and Minor

Misconduct), 4-1.15 (Safekeeping Property), 4-8.1(a) ([A] lawyer . . . in

connection with a disciplinary matter, shall not loowingly make a false statement

of material fact), 4-8.4(c) (A lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation ... ), 5-1.l(a) (Nature of Money or

Property Entrusted to Attorney) and 5-1.l(b) (Application of Trust Funds or

Property to Specific Purpose) of the Rules Regulating the Florida Bar.

Accordingly, The Florida Bar voluntarily dismisses these allegations against the

.Respondent pursuant to Rule 1.420(a)(1)(A), Florida Rules of Civil Procedure.

B. With regard to the remaining allegation against Respondent,

Rule 4-8.3(a) (Reporting Professional Misconduct), The Florida Bar and

Respondent agree to diversion pursuant to Rule 3-5.3(h)(1). The parties request

that the Referee recommend diversion ofRespondent to Ethics School.

C. The Florida Bar and Respondent request that the Referee's

recommendation of diversion state that the cost of Ethics School be paid for by the

Respondent, pursuant to Rule 3-5.3(h)(3).

D. Under the specific facts of this case, The Florida Bar has

concluded that a failure to report an isolated trust violation which occurred in

2
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January 2010, and which was subsequently corrected, and which Respondent

believed at the time to have been committed in error by a non-lawyer member of

the firm, constitutes sufficient basis for referral to diversion. While Respondent

disputes that the duty to report professional misconduct under Rule 4-8.3(a) was

triggered under these facts, Respondent agrees to diversion.

5. The Florida Bar has approved this proposed Consent Judgment in the

manner required by Rules 3-5.3(b)(1) and 3-7.9(b).

6. If this Consent Judgment is not finally approved by the Referee and

the Supreme Court of Florida, then it shall be of no effect and may not be used by

the parties in any way.

7. Respondent agrees that the costs indicated below have been or will be

incurred in accordance with Rule 3-7.6(q) ofthe Rules Regulating The Florida Bar.

Administrative fee
Rule 3-7.6(q)(1)(I).................... $ 1,250.00

Ethics School.......................... $ 750.00

TOTAL: $ 2,000.00

8. Diversion to a practice and professionalism enhancement program

shall close this disciplinary file without imposition of a disciplinary sanction and

diversion shall not constitute a record of professional misconduct. If Respondent

3
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successfully completes the diversion recommended hereunder, this disciplinary file

shall remain closed.

9. If Respondent fails to fully comply with all requirements of this

diversion, the bar may reopen its disciplinary file and conduct further proceedings

under rule 3-5.3(k).

10. This Consent Judgment for Diversion fully complies with all

requirements of the Rules Regulating The Florida Bar.

DATED this /8 day of , 2014.

IdMBÉRLY BOLDT
Respondent
Florida Bar ID No.: 957399
160 W. Camino Real, Suite 262
Boca Raton, FL 33432
(954) 921-2225
kboldt@boldtlawfirm.com
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Dated thi day of / ok...L , 2014.

HENRY MATSON COXE, III., ESQ.
Florida Bar ID No.: 155193
Bedell Dittmar Devault, et al.
101 E Adams Street
Jacksonville, FL 32202-3303
(904) 353-0211
hmc@bedellf un.com; and

RO ERT ST HEN GRISCTI, ESQ.
Flo ida Bar I No.: 300446
De n Mead & Bovay
901 NW 57th Street
Gainesville, Florida 32605
(352) 331-9092
rgriscti deamuead.com

Dated this y of , 2014.

WILLIAM MULIhGAN
Bar Counsel
Florida Bar ID No. 956880
The Florida Bar
Miami Branch Office
444 Brickell Avenue
Rivergate Plaza, Suite M-100
Miami, Florida 33131-2404
(305) 377-4445
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of the above and foregoing Consent

Judgment For Diversion was hand-delivered to William Mulligan, Bar Counsel,

The Florida Bar, Suite M-100, 444 Brickell Avenue, Miami, Florida 33131, on this

day of lov'A , 2014.

HENRY MATSON COXE, III., ESQ.
Florida Bar ID No.: 155193
Bedell Dittmar Devault, et al.
101 E Adams Street
Jacksonville, FL 32202-3303
(904) 353-0211
hmc bedellftrm.com; and

RO i RT STEP N GRISCTI, ESQ.
Flori a Bar ID o.: 300446
De Mead & Bovay
901 NW 57th Street
Gainesville, Florida 32605
(352) 331-9092
rgriscti@deanmead..com
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Filing # 32494756 E-Filed 09/25/2015 12:05:02 PM

Supreme �254ourtof floríba
FRIDAY, SEPTEMBER 25, 2015

CASE NO.: SC14-100
Lower Tribunal No(s).: 2012-70,199(11P)

THE FLORIDA BAR vs. JEREMY W. ALTERS

Complainant(s) Respondent(s)

Kimberly L. Boldt's "Petition for Writ of Certiorari" and "Request for Oral
Argument," filed in the instant case, are hereby denied.

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON,
and PERRY, JJ., concur.

A True Copy
Test:

JoftnA. Tomasino
Clerk, Supreftte Court

dd
Served:

WILLIAM MULLIGAN
ANDREW SCOTT BERMAN
ADRIA E. QUINTELA
HENRY MATSON COXE, III
ROBERT STEPHEN GRISCTI
HON. MARCIA B. CABALLERO, JUDGE
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From: Jeremy W. ARers
Sent 2/16/2010 4:53:48 PM +0000
To: 'brogow@rogowlaw.com'
Subject: Re: 4 - sample logo letterhead

Lol. Tom left stuart is here. I want to spend some time editing. Choice number 4 was my choice also. The staff changes are underway

-Original Message -
From: Bruce Rogow <brogow@rogowlaw.com>
To: Jeremy W. Alters; IGmberly Boldt
Sent Tue Feb 16 11:46:55 2010
Subject RE: 4 - sample logo letterhead

I have class until 8, so e mail me the edited version, then I we can tak. I know the words to "Oh Canada", the national anthem. Go skiiing!
Give my best to Tom and Stuart when you see them!

From: Jeremy W. Aters [Jeremy@ABBRCLAW.COM)
Sent Tuesday, February 16, 2010 11:45 AM
To: Bruce Rogow; Kimberly Boldt
Subject Re: 4 - sample logo letterhead

Kimberly sent me a good draft. I will edit this attemoon and cal you tonight if your available

- Original Message-
From: Bruce Rogow <brogow@rogowlaw.com>
To: Kimberly Boldt; Jeremy W. ARers
Sent Tue Feb 16 11:40:46 2010
Subject RE: 4 - sample logo letterhead

The last one. How are we coming on the other.

From: Kimberly Boldt [Kimberly@abbrclaw.com)
Sent Tuesday, February 16, 2010 11:23 AM
To: Bruce Rogow; Jeremy W. Alters
Subject FW: 4 - sample logo letterhead

Hi Bruce. Jeremy asked me to forward you the attached logo samples. Which ones do you like?

From: Deborah Sonom
Sent Tuesday, February 16, 2010 11:09 AM
To: Kimberly Boldt
Subject Fwd: 4 - sample logo letterhead

A.144



From: Jeremy W. Alters
Sent: 2/16/2010 4:45:15 PM +0000
To: 'brogow@rogowlaw.com'; Kimberly Boldt <Kimberly@ABBRCLAW.COM>
Subject: Re: 4 - sample logo letterhead

Kimberly sent me a good draft I wiD edit this afternoon and call you tonight if your available

--- Original Message-
From: Bruce Rogow <brogow@rogowlaw.com>
To: Kimberly Boldt; Jeremy W. Aters
Sent Tue Feb 16 11:40:46 2010
Subject RE: 4 - sample logo letterhead

The last one. How are we coming on the other.

From: Kimberly Boldt [Kimberly@abbrclaw.com]
Sent Tuesday, February 16, 2010 11:23 AM
To: Bruce Rogow; Jeremy W. Alters
Subject FW: 4 - sample logo letterhead

Hi Bruce. Jeremy asked me to forward you the attached logo samples. Which ones do you like?

From Deborah Sonom
Sent Tuesday, February 16, 2010 11:09 AM
To: Kimberty Bokit
Subject Fwd: 4 - sample logo letterhead

Begin forwarded message:

From: Ivan Vega <ivan@yolivan.com>
Date: February 16, 2010 10:40:28 AM EST
To: Deborah Sonom <Deborah@abbrclaw.com>, Neil Birenbaum <neil@ABBRCLAW.COM>
Subject 4 - sample logo letterhead

see attached.

I can also design new ones if you would like.
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From: Bruce Rogow <brogow@rogowlaw.com>

Sent: 2/16/2010 4:46:55 PM +0000

To: Jeremy W. Alters <Jeremy@ABBRCLAW.COM>; Kimberly Boldt
<Kimberly@abbrclaw.com>

Subject: RE: 4 - sample logo letterhead

I have class until 8, so e mail rne the edited version, then I we can talk. I know the words
to "Oh Canada", the national anthem. Go skiiing! Give my best to Tom and Stuart when you
see them!

From: Jeremy W. Alters [Jeremy@ABBRCLAW.COM]
Sent: Tuesday, February 16, 2010 11:45 AM
To: Bruce Rogow; Kimberly Boldt
Subject: Re: 4 - sample logo letterhead

Kimberly sent me a good draft. I will edit this afternoon and call you tonight if your
available

----- Original Message ---
From: Bruce Rogow <brogow@rogowlaw.com>
To: Kimberly Boldt; Jeremy W. Alters
Sent: Tue Feb 16 11:40:46 2010
Subject: RE: 4 - sample logo letterhead

The last one. How are we coming on the other.

From: Kimberly Boldt [Kimberly@abbrclaw.com]
Sent:Tuesday, February 16, 2010 11:23 AM
To: Bruce Rogow; Jeremy W. Alters
Subject: FW: 4 - sample logo letterhead

Hi Bruce. Jeremy asked me to forward you the attached logo samples. Which ones do you
like?

From: Deborah Sonom
Sent:Tuesday, February 16, 2010 11:09 AM
To: Kimberly Boldt
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Subject: Fwd: 4 - sample logo letterhead

Begin forwarded message:

From: Ivan Vega <ivan@yolivan.com>
Date: February 16, 2010 10:40:28 AM EST
To: Deborah Sonom <Deborah@abbrclaw.com>, Neil Birenbaum

<neil@ABBRCLAW.COM>
Subject: 4 - sample logo letterhead

see attached.

I can also design new ones if you would like.

Received: from mx3.electric.net (72.35.12.4) by
Message Headers: mail.abbrclaw.com

(192.168.11.5) with Microsoft SMTP Server (TLS) id
8.1.393.1; Tue, 16 Feb
2010 11:51:46 -0500

Received: from 1NhQcN-0006ra-5t by ocrl-
7.electric.net with hostroute:59885806
(Exim 4.69) (envelope-from
<brogow@rogowlaw.com>) id 1NhQcO-
0006t6-4w; Tue,
16 Feb 2010 08:49:48 -0800

Received: by emcmailer; Tue, 16 Feb 2010 08:49:48
-0800
Received: from 17-ftl-hexch01.lseven.com
([208.115.58.52]) by
ocrl-7.electric.net with esmtps (TLSv1:RC4-

MD5:128) (Exim 4.69)
(envelope-from

<brogow@rogowlaw.com>) id 1NhQcN-
0006ra-5t; Tue, 16 Feb 2010
08:49:47 -0800

Received: from 17-dca-hexch01.hosting.local
([10.100.5.200]) by
17-dca-hexch01.hosting.local ([10.100.5.200]) with

mapi; Tue, 16 Feb 2010
11:49:41 -0500

From: Bruce Rogow <brogow@rogowlaw.com>
To: "Jeremy W. Alters" <Jeremy@ABBRCLAW.COM>,
Kimberly Boldt

<Kimberly@abbrclaw.com>
Date: Tue, 16 Feb 2010 11:46:55 -0500
Subject: RE: 4 - sample logo letterhead
Thread-Topic: 4 - sample logo letterhead
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Thread-Index:
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1B@abbrc-mia2k3.abbrclaw.local>
In-Reply-To:
<18D5F8C87009BC4BA2D538E900EFB03A51898313
1B@abbrc-mia2k3.abbrclaw.local>
Accept-Language: en-US
Content-Language: en-US
X-MS-Has-Attach:
X-MS-TNEF-Correlator:
acceptianguage: en-US
Content-Type: text/plain; charset="us-ascii"
Content-Transfer-Encoding: quoted-printable
MIME-Version: 1.0
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X-PolicySMART: 595927
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On February 9, 2010, Jererny W. Alters and Kimberly L Bolbt of Alters, Boldt, Brown, Rash and

Culmo, P.A. (ABBRC), became aware that funds held in one of their law firm's trust accounts had been

erroneously transferred to the firm's operating account and utilized to pay firrn expenses. We hereby

self-report these erroneous transfers as an unintentional violation of the Rules of Professional Conduct.

We further detail how this mistake occurred and the steps being taken to remedy the matter. In

addition, we provide information on the voluntary audit the firm has commissioned by the accounting

firm of which will detail the transactions that took place and confirm that a
proper reconciliation has occurred.

In November 2009, the law firrn settled a case in which the firm's client, sustained

a catastrophic brain injury. The case settled for $8.5 million. The case was handled primarily by Thomas
A. Culmo, a non-equity partner in the firm. Given the extent of Ms. M brain injury, her mother

as appointed as her guardian and the guardian of her minor daughter

The settlement was approved by the Court at a hearing held on December 15, 2009. Mr. Culmo advised

Ms. Boldt that the settlement funds (minus the amounts that would be funded directly to certain

annuities) would be received by the firm by no later than December 23, 2009. The settlement funds did

not arrive on that date. When Ms. Boldt asked Mr. Culrno about the status of the settlement funds on

December 23, 2009, he advised that they would be delivered the week of December 28, 2009.

Unbeknownst to Mr. Alters and Ms. Boldt, Mr. Culmo had decided to leave the law firm at or

about the time the ase settled. In furtherance of that decision, beginning on December 9, 2009,

Mr. Culmo began taking steps to have the settlernent funds from this case delivered to his new law firm.

On December 9, 2009, Mr. Culrno had the clients execute a new supplemental fee agreement which he

executed on behalf of his new firm and executed on behalf of ABBRC, without any authority to do so.

He prepared a closing statement which distributed some of the attorneys' fees to his new firm and

another portion to ABBRC. Neither Mr. Alters nor Ms. Boldt ever saw or approved the closing statement

which Mr. Culmo had the clients execute, much less the distribution of fees set out therein. Again, Mr.

Culmo executed the closing statement on behalf of his new firm and on behalf of ABBRC, without any

authority to do so. Mr. Culmo then had this unauthorized closing statement approved by the Court.

The closing statement clearly provides that all of the funds will be disbursed "as soon as the settlement

draft(s) clear(s) through the trust account of Alters, Boldt, Brown, Rash & Culmo, P.A."'

" ABBRC has since filed a motion for rehearing in the ase which requests that the Court reconsider its Order
Approving Settlement and direct Mr. Culmo to transfer the attorneys' fees to ABBRC as contemplated by the court-

approved closing statement. This motion does not, in any way, affect the clients' recovery or the guardian's timely

receipt of the settlement funds; it only addresses the proper disbursement of the attameys' fees. In addition,
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On or about December 29, 2009, Mr. Alters and Ms. Boldt learned that a large portion of the

I settlernent funds, in fact, had been delivered to Mr. Cutrno on December 23, 2009 and deposited

into the trust account for his new firm at that time. Having taken these steps to re-route the settlement

funds and the attorneys' fees due ABBRC, it was clear Mr. Culmo did not intend to continue his

association with ABBRC and the firm advised him that it no longer desired to have him practice with

ABBRC on December 30, 2009.

Mr. Alters immediately began demanding that the entirety of the ettlement funds and

attorneys' fees be wired to ABBRC's trust account so that they could be disbursed in accordance with

the closing statement. The first demand for the return of the funds was made on December 30, 2009

and continued into early January 2010. In a telephone call or text message that occurred during the

week of January 4, 2010 with Mr. Alters, Mr. Culmo indicated that the issue of the settlement funds and

attorneys' fees being wired to the ABBRC trust account could be resolved. Mr. Afters advised Ms. Boldt

that the ettlement funds and attorneys' fees would be wired to ABBRC based on his

communications with Mr. Culmo. Mr. Alters was handling this matter with Mr. Culmo almost

exclusively, as Ms. Boldt was preparing for trial in the United States District Court for the District of the

Virgin Islands. Ms. Boldt left for St. Croix, U.S.V.I., on January 13, 2010 and did not return until January

28, 2010, after the trial's conclusion.

On January 12, 2010, the first improper wire transfer occurred from the trust account. Ms.

Boldt was not in the office that day. She took the day off to prepare for the 16-day trip to St. Croix. Ms.

Boldt would routinely communicate with the firm's V.P: of Finance, Marc Salpeter, regarding transfers

from the trust account to the operating account. Many of these communications would occur via text

message. At this time, Ms. Boldt believed that the transfer of the ettlement funds and attorneys'

fees had occurred based on a discussion with Mr. Alters the prior week. As a result, on January 12,

2010, she approved a transfer from the trust account to the firm's operating account in the amount of

$110,000. The text message generically requested approval for the transfer of funds from the trust

account to the operating account and, as noted, approval was given.

From St. Croix, Ms. Boldt approved the following additional transfers via text message while in
trial in the case a f Bennington Foods, LLC d/b/o Bennington Group v. St. Croix Renaissance Group,

pending before the Honorable Harvey Barde, still under the belief that the fees had been

transferred:

January 14, 2010 $20,000

January 20, 2010 $75,000

January 21, 2010 $40,000

January 22, 2010 $180,000

litigation has now ensued regarding Mr. Culmo's claim that he is contractually entitled to the portion of the M

attorneys' fees that he had directed to his new firrn, Culmo & Cufmo, P.A.
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January 25, 2010 $25,000

January 26, 2010 $50,000

January 27, 2010 $20,000

January 28, 2010 $15,000

On January 22, 2010, Mr. Alters met with Mr. Culmo in order to resolve the dispute regarding

his departure and to confirm that the ettlement funds and attomeys' fees would be wired to

ABBRC's trust account. Mr. Culmo agreed at that time to transfer the rnonles at issue to ABBRC's trust

account as had been promised earlier. Email correspondence confirms this agreement, as well as

correspondence from Mr. Culmo's attorney. Despite this agreement, the settlement funds and

attorneys' fees were not wired to the ABBRC trust account.

Ms. Boldt returned from St. Croix on January 28, 2010, the same day that Mr. Alters left for the

AAJ National Convention. Given Ms. Boldt's trial schedule and Mr. Alters participation at the AAl

National Convention (he holds a position on the Executive Board), she and Mr. Alters had virtually no
contact between January 12, 2010 and February 4, 2009 when Mr. Alters returned to Florida. Thus,

throughout that time frame, the following transfers from the trust account were also approved based on
the erroneous belief that the ees had been wired into the trust account-

January 29, 2010 $35,000

February 1, 2010 $30,000

February 1, 2010 $25,000

February 2, 2010 $115,000

February 3, 2010 $25,000

February 3, 2010 $10,000

February 4, 2010 $35,000

February 5, 2010 $5,000

February 8, 2010 $120,000

February 8, 2010 $150,000

February 9, 2010 $17,000

On February 9, 2010, Mr. Alters learned that funds had been transferred from the firm's trust

account to the firm's operating account based on the erroneous belief that the monies had

arrived by wire. Mr. Alters immediately notified Mr. Rogow of the matter and the firm began taking

steps to prepare this letter and rectify the situation.
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From: Jeremy W. Alters
Sent: 2/17/2010 1:57:22 AM +0000
To: Kimberly Boldt <Kimberly@ABBRCLAW.COM>
Subject: RE: Draft of Letter
Attachments: Trust Ltr.doc

Here are my revisions. I want to send to Bruce. I think it is very accurate. Can u get back to me asap.
Thanks
Jeremy W. Alters, Esquire
Alters|Boldt|Brown[Rash|Culmo
Miami Design District
4141 Northeast 2nd Avenue
Suite 201
Miami, Florida 33137
T: (305) 571-8550
F: (305) 571-8558
Email: jeremy@abbrclaw.com
Web: http://www.abbrclaw.com

From: Kimberly Boldt
Sent: Monday, February 15, 2010 8:21 PM
To: Jeremy W. Alters
Subject: Draft of Letter

PR_RIM_MSG_FOLDER_ID: -4
PR_RIM_MSG_REF_ID: -47753204
PR_RIM_PAGER_TX_FLAG: true
PR_RIM_MSG_STATUS: 1
PR_RIM_MSG_ON_DEVICE_3 true
6:

PR._RIM_DELETED_BY_DEV1 true
CE:
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On February 9, 2010, Jeremy W. Alters and Kimberly L. Boldt of Alters, Boldt, Brown, Rash and
Culmo, P.A. (ABBRC), became aware that funds held in one of their law firm's several trust accounts had
been erroneously transferred to the firm's operating account and utilized to pay firm expenses. We
hereby self-report these erroneous transfers as an unintentional violation of the Rules of Professional
Conduct. We further detail how this mistake occurred and the steps being taken to remedy the matter.
In addition, we provide information on the voluntary audit the firm has commissioned by the accounting
firm of which will detail the transactions that took place and confirm that a
proper reconciliation has occurred.

In November 2009, the law firm settled a case in which the firm's client, MW sustained
a catastrophic brain injury. The case settled for $8.5 million. The case was handled primarily by Thomas
A. Culmo, a non-equity partner in the firm. Given the extent of Ms. brain injury, her mother

as appointed as her guardian and the guardian of her minor daughter
The settlement was approved by the Court at a hearing held on December 15, 2009. Mr. Culmo advised
Ms. Boldt that the settlement funds (minus the amounts that would be funded directly to certain
annuities) would be received by the firm by no later than December 23, 2009. The settlement funds did
not arrive on that date. When Ms. Boldt asked Mr. Culmo about the status of the settlement funds on
December 23, 2009, he advised that they would be delivered the week of December 28, 2009.

Unbeknownst to Mr. Alters and Ms. Boldt, Mr. Culmo had decided to leave the law firm at or
about the time the I ase settled. In furtherance of that decision, beginning on December 9, 2009,
Mr. Culmo began taking steps to have the settlement funds from this case delivered to his new law firm.
On December 9, 2009, Mr. Culmo had the clients execute a new supplemental fee agreement which he
executed on behalf of his new firm and executed on behalf of ABBRC, without any authority or Court
approval to do so, HE ALSO DID NOT ADVISE THE REFERAL LAWYER. He prepared a closing statement
which distributed the majority of the attorneys' fees to his new firm and another portion to ABBRC, also
unilaterally reducing the refferal lawyer's fee. Neither Mr. Alters nor Ms. Boldt ever saw or approved
the closing statement which Mr. Culmo had the clients execute, much less the distribution of fees set
out therein. Again, Mr. Culmo executed the closing statement on behalf of his new firm and on behalf
of ABBRC, without any authority to do so. Mr. Culmo then had this unauthorized, unexecuted closing
statement approved by the Court. The closing statement clearly provides that all of the funds will be
disbursed "as soon as the settlement draft(s) clear(s) through the trust account of Alters, Boldt, Brown,
Rash & Culmo, P.A."1(ATTACHED AS EXHIBIT#1).

On or about December 29, 2009, Mr. Alters and Ms. Boldt learned that a large portion of the
M settlement funds, in fact, had been delivered to Mr. Culmo on December 23, 2009 and deposited
into the trust account for his new firm at that time. Having taken these steps to re-route the settlement
funds and the attorneys' fees due ABBRC, it was clear Mr. Culmo did not intend to continue his

* ABBRC has since filed a motion for rehearing in the se which requests that the Court reconsider its Order

Approving Settlement and direct Mr. Culmo to transfer the attorneys' fees to ABBRC as contemplated by the court-

approved closing statement. This motion does not, in any way, affect the clients' recovery or the guardian's timely

receipt of the settlement funds; it only addresses the proper disbursement of the attorneys' fees. In addition,

litigation has now ensued regarding Mr. Culmo's claim that he is contractually entitled to the portion of the

attorneys' fees that he had directed to his new firm, Culmo & Culmo, P.A.
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association with ABBRC and the firm advised him that it no longer desired to have him practice with
ABBRC on December 30, 2009.

Mr. Alters immediately began demanding that the entirety of the settlement funds and
attorneys' fees be wired to ABBRC's trust account so that they could be disbursed in accordance with
the closing statement. The first demand for the return of the funds was made on December 30, 2009
and continued into early January 2010. In a telephone call or text message that occurred during the
week of January 4, 2010 with Mr. Alters, Mr. Culmo indicated that the issue of the settlement funds and
attorneys' fees being wired to the ABBRC trust account could be resolved. Mr. Alters advised Ms. Boldt
that the settlement funds and attorneys' fees would be wired to ABBRC based on his
communications with Mr. Culmo. Mr. Alters was handling this matter with Mr. Culmo almost
exclusively, as Ms. Boldt was preparing for trial in the United States District Court for the District of the
Virgin Islands. Ms. Boldt left for St. Croix, U.S.V.I., on January 13, 2010 and did not return until January
28, 2010, after the trial's conclusion.

On January 12, 2010, the first improper wire transfer occurred from the trust account. Ms.
Boldt was not in the office that day. She took the day off BECAUSE SHE HAD RECENTLY LEARNED OF A
SIGNIFICANT PROBLEM IN HER MARRIAGE WHICH HAD A TREMENDOUS AFFECT ON HER FOCUS
(DETAILS OF WHICH CAN BE DISCUSSED PRIVATELY IF NECESSARY) AND, REGRETTFULLY to prepare for
the 16-day trip to St. Croix FOR THE TRIAL. Ms. Boldt would routinely communicate with the firm's V.P.
of Finance, Marc Salpeter, regarding transfers from the trust account to the operating account. Many of
these communications would occur via text message. At this time, Ms. Boldt believed that the transfer
of the ettlement funds and attorneys' fees had occurred based on THE discussion SHE HAD with
Mr. Alters REGARDING MR.CULMO WIRING THE FUNDS the prior week. MR. ALTERS WAS NOT
AVAILABLE DUE TO A VERY PERSONAL PROBLEM. UNFORTUNATELY, MR. ALTERS LEARNED THAT HIS 63
YEAR OLD MOTHER WAS DIAGNOSED WITH LUKEMIA AND HAD TO IMMEDIATELY DEAL WITH THE FALL
OUT OF THAT AND THE TREATMENT OPTIONS. WHILE THIS DOES NOT EXCUSE THE RESULT, IT DOES
PROVIDE A LOOK INTO THE STATE OF MIND OF THE TWO PARTNERS WHEN THIS OCCURRED.

On January 12, 2010, MRS. BOLDT approved a transfer from the trust account to the firm's
operating account in the amount of $110,000. The text message generically requested approval for the
transfer of funds from the trust account to the operating account and, as noted, approval was given. IT
DID NOT DETAIL ANY INFORMATION ABOUT THE RECEIPT OF THE WIRE TRANSFER.

From St. Croix, Ms. Boldt approved the following additional transfers via text message while in
trial in the case of Bennington Foods, LLC d/b/a Bennington Group v. St. Croix Renaissance Group,
pending before the Honorable Harvey Bartle, still under the belief that the I fees had been
transferred:

January 14, 2010 $20,000

January 20, 2010 $75,000

January 21, 2010 $40,000

January 22, 2010 $180,000

January 25, 2010 $25,000

January 26, 2010 $50,000

January 27, 2010 $20,000
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January 28, 2010 $15,000

On January 22, 2010, Mr. Alters HAD AN IN PERSON MEETING with Mr. Culmo in order to
resolve the dispute regarding his departure and to confirm that the Øsettlement funds and
attorneys' fees would be wired to ABBRC's trust account. Mr. Culmo agreed at that time to transfer the
monies at issue to ABBRC's trust account as had been promised earlier. Email correspondence confirms
this agreement, as well as correspondence from Mr. Culmo's attorney. Despite this agreement, the

settlement funds and attorneys' fees were not wired to the ABBRC trust account. AGAIN, MRS
BOLDT AND MR ALTERS DID NOT COMMUNICATE REGARDING THAT MEETING AS SHE WAS IN TRIAL IN
ST CROlX AND HE WAS SPENDING MOST OF HIS TIME DEALING WITH HIS MOTHER'S SITUATION.

ON OR ABOUT JANUARY 26, 2010, MR. ALTERS LEARNED THAT IS MOTHER'S LUKEMIA WAS
CHRONIC MYELOID LUKEMIA AND HAD THE POSSIBillTY OF BEING TREATED WITH A CHEMO PILL
CALLED GLEEVAC WHICH HAS A VERY HIGH SUCCESS RATE. IMMEDIATELY UPON RECEIVING THAT
RELATIVELY GOOD NEWS, MR. ALTERS LEFT FOR THE MID WINTER MEETING OF AAJ (AMERICAN
ASSOCIATION FOR JUSTICE WHERE HE SITS AS ONE OF 10 MEMBERS OF ITS EXECUTIVE COMMITTEE AND
HIS ATTENDANCE WAS REQUIRED). Ms. Boldt returned from St. Croix on January 28, 2010, the same day
that Mr. Alters left for the AAJ National Convention. Given Ms. Boldt's trial schedule, HER EXTREMELY
DIFFICULT PERSONAL SITUATION, MR. ALTERS SITUATION WITH HIS MOTHER and Mr. Alters
participation at the AAJ National Convention, she and Mr. Alters had virtually no contact between
January 12, 2010 and February 8, 2009 when Mr. Alters returned to THE OFFICE. REGRETFULLY,
throughout that time frame, the following transfers from the trust account were also approved based
LACK OF COMMUNICATION AND INATTENTIVNESS:

January 29, 2010 $35,000

February 1, 2010 $30,000

February 1, 2010 $25,000

February 2, 2010 $115,000

February 3, 2010 $25,000

February 3, 2010 $10,000

February 4, 2010 $35,000

Fe bruary 5, 2010 $5,000

February 8, 2010 $120,000

February 8, 2010 $150,000

February 9, 2010 $17,000

On February 9, 2010, Mr. Alters learned that funds had been transferred from the firm's trust
account to the firm's operating account based on the erroneous belief that the Ømonies had
arrived by wire. Mr. Alters immediately notified Mr. Rogow of the matter and the firm began taking
steps to prepare this letter and rectify the situation. SOME OF THE TRANSFERRED FUNDS WERE USED
FOR PAYMENT OF APPROPRIATE EXPENSES RELATED TO CASES. WE ARE CURRENTLY TRYING TO
DETERMINE THE EXACT AMOUNTS.
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THE TRUST ACCOUNT FROM WHICH THE FUNDS WERE TRANSFERRED WAS THAT OF 3R° PARTY
CASE COST HOLD BACK MONEY AND MONEY HELD TO PROTECT 3Ro PARTIES FOR MEDICAL LIENS. THAT
MUCH OF THAT MONEY 15 IN TRUST AND HAS BEEN IN TRUST FOR OVER 3 YEARS. THAT IS BECAUSE,
ABBRC HAS BEEN HANDLING MEDICAID LIEN CASES ON BEHALF OF THEIR CLIENTS IN SETTLED CASES.
THEY ARE DOING SO ON A PRO BONO BASIS TO HELP REDUCE THEIR CLIENTS LIENS OWED TO

MEDICAID. ABBRC HAS SPENT COUNTLESS HOURS REPRESENTING THESE CLIENTS FOR YEARS AFTER
THElR ORIGINAL SETTLEMENTS. NO CLIENTS HAS REQUESTED FUNDS THEY WERE ENTITLED TOO, AND
NOT HAD THEM PROVIDED IMMEDIATELY. ADDITIONALLY, MUCH OF THE MONEY HAS BEEN REPLACED
AND THE TOTAL AMOUNT WILL BE REPLACED NO LATER THAN FEBRUARY 26, 2010.

MR ALTERS NOR MRS BOLDT HAS EVER APPROACHED DOING ANYTHING UNETHICAL. THERE
HAVE NEVER BEEN BAR COMPLAINTS OR ANY ETHICS ISSUES. THEY ARE EMBARRASSED AND SORRY
BEYOND WHAT ANY WORDS COULD EXPRESS.
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From: Jeremy W. Alters
Sent: 2/17/2010 6:01:24 PM +0000
To: 'brogow@rogowlaw.com'
Subject: Fw- Revised ltr
Attachments: Trust Ltr 2

Here is the draft

-- Original Message -
From: Kimberly Boldt
To: Jeremy W. Alters
Sent Wed Feb 17 12:59:00 2010
Subject Revised Itr

PR_RIM_MSG_FOLDER_ID: -4
PR_RIM_MSG_REF_ID: 335649063
PR_RIM_PAGER_TX_FLAG: false
PR_RIM_MSG_STATUS: 1
PR_RIM_MSG_ON_DEVICE_3 true
6:

PR_RIM_DELETED_BY_DEV1 true
CE:
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On February 9, 2010, Jeremy W. Alters and Kimberly L Boldt of Alters, Boldt, Brown, Rash and

Culmo, P.A.(ABBRC), became aware that funds held in one of their law firm's several trust accounts had
been erroneously transferred to the firm's operating account and utilized to pay firm expenses. We

hereby self-report these erroneous transfers as an unintentional violation of the Rules of Professional

Conduct. We further detail how this mistake occurred and the steps being taken to remedy the matter.

In addition, we provide information on the voluntary audit the firm has commissioned by the accounting

firm of which will detail the transactions that took place and confirm that a

proper reconciliation has occurred.

In November 2009, the law firm settled a case in which the firm's client, , sustained

a catastrophic brain injury. The case settled for $8.5 million. The case was handled primarily by Thomas

A. Culmo, a non-equity partner in the firm. Given the extent of Ms. I brain injury, her mother

as appointed as her guardian and the guardian of her minor daughter

The settlement was approved by the Court at a hearing held on December 15, 2009. Mr. Culmo advised

Ms. Boldt that the settlement funds (minus the amounts that would be funded directly to certain

annuities) would be received by the firm by no later than December 23, 2009. The settlement funds did

not arrive on that date. When Ms. Boldt asked Mr. Culmo about the status of the settlement funds on

December 23, 2009, he advised that they would be delivered the week of December 28, 2009.

Unbeknownst to Mr. Alters and Ms. Boldt, Mr. Culmo had decided to leave the law firm at or

about the time the I case settled, in furtherance of that decision, beginning on December 9, 2009,

Mr. Culmo began taking steps to have the settlement funds from this case delivered to his new law firm.

On December 9, 2009, Mr. Culmo had the clients execute a new supplemental fee agreement which he

executed on behalf of his new firm and executed on behalf of ABBRC, without any authority or Court

approval to do so, he also did not advise the referral lawyer. He prepared a closing statement which

distributed the majority of the attorneys' fees to his new firm and another portion to ABBRC, also

unilaterally reducing the refferal lawyer's fee. Neither Mr. Alters nor Ms. Boldt ever saw or approved

the closing statement which Mr. Culmo had the clients execute, much less the distribution of fees set

out therein. Again, Mr. Culmo executed the closing statement on behalf of his new firm and on behalf

of ABBRC, without any authority to do so. Mr. Cuimo then had this unauthorized, unexecuted closing

statement approved by the Court. The closing statement clearly provides that all of the funds will be

disbursed "as soon as the settlement draft(s) clear(s) through the trust account of Alters, Boldt, Brown,

Rash & Culmo, P.A."2 (ATTACHED AS EXHIBIT #1).

1 ABBRC has since filed a motion for rehearing in the case which requests that the Court reconsider its Order

Approving Settlement and direct Mr. Culmo to transfer the attorneys' fees to ABBRC as contemplated by the court-

approved closing statement. This motion does not, in any way, affect the clients' recovery or the guardian's timely

receipt of the settlement funds; it only addresses the proper disbursement of the attorneys' fees. In addition,
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On or about December 29, 2009, Mr. Alters and Ms. Boldt learned that a large portion of the

l®settlement funds, in fact, had been delivered to Mr. Culmo on December 23, 2009 and deposited

into the trust account for his new firm at that time. Having taken these steps to re-route the settlement

funds and the attorneys' fees due ABBRC, it was clear Mr. Culmo did not intend to continue his

association with ABBRC and the firm advised him that it no longer desired to have him practice with
ABBRCon December30,2009.

Mr. Alters immediately began demanding that the entirety of the Øsettlement funds and

attorneys' fees be wired to ABBRC's trust account so that they could be disbursed in accordance with

the closing statement. The first demand for the return of the funds was made on December 30, 2009

and continued into early January 2010. In a telephone call or text message that occurred during the

week of January 4, 2010 with Mr. Alters, Mr. Culmo indicated that the issue of the settlement funds and

attorneys' fees being wired to the ABBRC trust account could be resolved. Mr. Alters advised Ms. Boldt

that the I settlement funds and attorneys' fees would be wired to ABBRC based on his

communications with Mr. Culmo. Mr. Alters was handling this matter with Mr. Culmo almost

exclusively, as Ms. Boldt was preparing for trial in the United States District Court for the District of the

Virgin Islands. Ms. Boldt left for St. Croix, U.S.V.I., on January 13, 2010 and did not return until January

28, 2010, after the trial's conclusion.

On January 12, 2010, the first improper wire transfer occurred from the trust account. Ms.

Boldt was not in the office that day. She took the day off because she had recently learned of a

significant problem in her marriage which had tremendous affect on her focus (details of which can be

discussed privately if necessary) and to prepare for the 16-day trip to St. Croix FOR THE TRIAL Ms. Boldt

would routinely communicate with the firm's V.P. of Finance, Marc Salpeter, regarding transfers from

the trust account to the operating account. Many of these communications would occur via text

message. At this time, Ms. Boldt believed that the transfer of the f ettlement funds and attorneys'

fees had occurred based on THE discussion SHE HAD with Mr. Alters regarding Mr. Culmo wiring the

funds the prior week. Mr. Alters was not available due to a very personal probiem. Unfortunately, Mr.

Alters was not available due to a very personal problem. Unfortunately, Mr. Alters learned that his 63

year old mother was diagnosed with leukemia and had to immediately deal with the fall out of that and

the treatment options. While this does not excuse the result, it does provide a look into the state of

mind of the two partners when this occurred.

On January 12, 2010, Mrs. Boldt approved a transfer from the trust account to the firm's

operating account in the amount of $110,000. The text message generically requested approval for the

transfer of funds from the trust account to the operating account and, as noted, approval was given. It

did not detail any information about the receipt of the wire transfer.

From St. Croix, Ms. Boldt approved the following additional transfers via text message while in

trial in the case of Bennington Foods, LLC d/b/a Bennington Group v. St. Croix Renaissance Group,

litigation has now ensued regarding Mr. Culmo's clairn that he is contractually entitled to the portion of the

attorneys' fees that he had directed to his new firm, Culmo & Culmo, P.A.
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pending before the Honorable Harvey Bartle, still under the belief that the 16 fees had been

transferred:

January 14, 2010 $20,000

January 20, 2010 $75,000

January 21, 2010 $40,000

January 22, 2010 . $180,000

January 25, 2010 $25,000

January 26, 2010 $50,000

January 27, 2010 $20,000

January 28, 2010 $15,000

On January 22, 2010, Mr. Alters had an in person meeting with Mr. Culmo in order to resolve the

dispute regarding his departure and to confirm that the 16 settlement funds and attorneys' fees

would be wired to ABBRC's trust account. Mr. Culmo agreed at that time to transfer the monies at issue

to ABBRC's trust account as had been promised earlier. Email correspondence confirms this agreement,

as well as correspondence from Mr. Culmo's attorney. Despite this agreement, the I settlement

funds and attorneys' fees were not wired to the ABBRC trust account. Again, Mrs. Boidt and Mr. Alters

did not communicate regarding that meeting as she was in trialin St. Croix and he was spending most of

his time dealing with his mother's medical situation.

On or about January 26, 2010, Mr. Alters learned that his mother's lukemia was chronic myeloid

lukemia and had the possibility of being treated with a chemo pill called Gleevac which has a very high

success rate. Immediately upon receiving that relatively good news, Mr. Alters left for the mid winter

meeting of AAJ (American Association for Justice where he sits as one of ten members of its Executive

Committee and his attendance was required). Ms. Boldt returned from St. Croix on January 28, 2010,

the same day that Mr. Alters left for the AAJ National Convention. Given Ms. Boldt's trial scheduie, her

extremely difficuit personal situation, Mr. Alters situation with his mother, and his participation at the

AAJ National Convention, she and Mr. Alters had virtually no contact between January 12, 2010 and

February 8, 2009 when Mr. Alters returned to the office. Regretfully, throughout that time frame, the

following transfers from the trust account were also approved based lack of communication and
inattentiveness:

January 29, 2010 $35,000

February 1, 2010 $30,000

February 1, 2010 $25,000

Fe bruary 2, 2010 $115,000
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February 3, 2010 $25,000

February 3, 2010 $10,000

February 4, 2010 $35,000

February 5, 2010 $5,000

February 8, 2010 $120,000

February 8, 2010 $150,000

Fe bruary 9, 2010 $17,000

On February 9, 2010, Mr. Alters learned that funds had been transferred from the firm's trust

account to the firm's operating account based on the erroneous belief that the ®monies had

arrived by wire. Mr. Alters immediately notified Mr. Bruce Rogow of the matter and the firm began

taking steps to prepare this letter and rectify the situation. Some of the transferred funds were used for

payment of appropriate expenses related to cases. We are currently determining the exact amounts.

The trust account from which the funds were transferred was, in most part, that of 3'd party

case cost hold back money and money held to protect 3'd parties for medical liens. Much of that money

is in trust and had been in trust for over 3 years because ABBRC has been handling Medicaid lien cases

on behalf of its clients in settled cases. ABBRC is doing so on a pro bono basis to help reduce its clients'

liens owed to Medicaid. ABBRC has spent countless hours representing these clients for years after their

original settlements. No client has requested funds they were entitled to, and not had them provided

immediately. Additionally, much of the money has been replaced and the total amount will be replaced

no later than February 26, 2010.

Mr. Alters nor Mrs. Boldt has ever approached doing anything unethical. There have never been

bar complaints filed against either of them or any other ethical issues. They are embarrassed and sorry

beyond what words could express.
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JaneHe Rodriguez

From: Bruce Rogow [brogow@rogowlaw.corn]
Sent: Wednesday, February 17, 2010 5:33 PM
To: Kirnberly Boldt; Jererny W. Alters
Subject: RE: Revised Itr

It spends too much time shifting blame and too much detail about the Culmo issue. And we need
to have Marc set out in writing his recollections. This is pretty straightforward stuff and
the fact that at least as of December 29 it was clear that the M money was not
forthcoming makes reliance on it beginning with transfers on January 12 (and all the ensuing
transfers) a hollow excuse. Marc knew the money was not wired in. And even if it was thought
to have been wired in because Jeremy said that Culmo was going to do it a week before, this
went on for a long time after it was clear that the funds had not come and were not coming.
On top of that, one cannot just take the funds out without the paperwork being done to
establish that some sum certain was being taken as earned fees. Marc knew better and raised
questions. Illness, marital strife, travel, trial, while true, do not present well in this
scenario. Let me give it a whirl. Bruce

From: Kimberly Boldt [Kimberly@abbrclaw.com]
Sent: Wednesday, February 17, 2010 3:00 PM
To: Bruce RogowJ Jeremy W. Alters
Subject: RE: Revised ltr

Try it again. I re-saved it.

- - - - -Original Message - - - - -
.From: Bruce Rogow [mailto:brogow@rogowlaw.com]
Sent: Wednesday, February 17, 2010 2:53 PM
To: Jeremy W. Alters
Cc: Kimberly Boldt
Subject: RE: Revised ltr

I need it in a different format. Cannot open.

From: Jeremy W. Alters []eremy@ABBRCLAW.COM]
Sent: Wednesday, February 17, 2010 1:01 PM
To: Bruce Rogow
Subject: Fw: Revised ltr

Here is the draft

----- Original Message -----
From: Kimberly Boldt
To: Jeremy W. Alters
Sent: Wed Feb 17 12:59:00 2010
Subject: Revised ltr

1
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Monica Herrera

From: Jeremy W. Alters </O=ABBRC/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=JEREMY>

Sent: Wednesday, February 17, 2010 5:38 PM
To: 'brogow@rogowlaw.com'; Kimberly Boldt
Subject: Re: Revised Itr

Ok. That was our best shot. The extra details were mine. Kimberly's was more straightforward

----- Original Message -----
From: Bruce Rogow <brogow@rogowlaw.com>
To: Kimberly Boldt; Jeremy W. Alters
Sent: Wed Feb 17 17:32:57 2010
Subject: RE: Revised Itr

it spends too much time shifting blame and too much detail about the Culmo issue. And we need to have Marc set out in
writing his recollectioris. This is pretty straightforward stuff and the fact that at least as of December 29 it was clear that
the oney was not forthcoming makes reliance on it beginning with transfers on January 12 (and all the ensuing
transfers) a hollow excuse. Marc knew the money was not wired in. And even if it was thought to have been wired in
because Jeremy said that Culmo was going to do it a week before, this went on for a long time after it was clear that the
funds had not come and were not coming. On top of that, one cannot just take the funds out without the paperwork
being done to establish that some sum certain was being taken as earned fees. Marc knew better and raised questions.
Illness, marital strife, travel, trial, while true, do not present well in this scenario. Let me give it a whirl. Bruce

From: Kimberly Boldt (Kimberly@abbrclaw.com}
Sent: Wednesday, February 17, 2010 3:00 PM
To: Bruce Rogow; Jeremy W. Alters
Subject: RE: Revised Itr

Try it again. I re-saved it.

-----Original Message----
From: Bruce Rogow Imailto:brogow@rogowlaw.com]
Sent: Wednesday, February 17, 2010 2:53 PM
To: Jeremy W. Alters
Cc: Kimberly Boldt
Subject: RE: Revised Itr

i need it in a different format. Cannot open.

From: Jeremy W. Alters [Jeremy@ABBRCLAW.COM]
Sent: Wednesday, February 17, 2010 1:01 PM
To: Bruce Rogow
Subject: Fw: Revised Itr

Here is the draft
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----- Original Message -----
From: Kirnberly Boldt
To: Jeremy W. Alters
Sent: Wed Fe b 17 12:59:00 2010
Subject: Revised Itr
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Supreme �254ourtofflodba
TUESDAY, MARCH22, 20L1

CASE NO,r 8C10-1826
Lower Trlbunal No(s).: 2009-10,430(120),

2009-11,532(120)

THE FLORTDA BAR vs. JAMES EDWARD MOORE, III

Complainant(s) Respondent(s)

The Court approves the uncontested referee's report and directs that
respondent recolve a public reprhnand to be administered by the Board of
Governors ofThe Florida Bar at a date and thne to be determined by the Board,

Judgment is entered for The Florida Bar, 651 East Jefferson Street,
Tallahassee, Florida 32399-2300, for roeovery of costs kom James Edward Moore,
III, in the amot3nt of$2,856,S3, for which sum let execution issue.

Not final until time expires to file motion for rehearing and if filed,
determined.

A True Copy
Test:

tomas D. Hall
Clerk, Supreme Court

sm
Served:

KENNETH LAWRENCE MARVIN
L. NORMAN VAUGHAN-BIRCH
LISA BUZZETI'I HURLEY
MARTIN BRROL 1GCE
HON, EDWARD NICHOLAS, JUDGE
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IN THE SUPREME COURT OF FLORIDA ·
(Before a Referce)

THE FLORIDA BAR, CASE NO.: SC10-1826
Complainant, TFD NOS, 2009-10,430(12C)

2009-11ß32(12C)
v.

JAMES EDWARD MOORE, UI,
Respondent.

REPORT OFREFEREE

L Summary of Proceedhms: The undersigned was duly appointed as
Referee in these proceedingd, The parties have agreed to a Conditional Gtdity Plea
for Consent Judgment, which I recommend that the Court accept. Any pleadings, .
notices, motions, orders, transcripts, and exhibhs are forwarded to The Supreme
Court ofFlorida with this repo11 and constitute the record in this case.

The followJug attorneys appeared as counsel for the parties:
For The Florlda Bar: Lisa Buzeiti Hurley
For The Respondent: Mardn Errol Rice
Respondent participated fully in this proceeding.

H. Findings of Pact: I adopt the stipulated facts as set forth ht the
Conditional Plea for Consent Judgment as my findings of fact, as follows:

Respondent was a partner with the law firm of Moore & Waksler, P,L,
formed ht 1997. The solo signators on the firm's trust accounts were Mr. Moore
and Ms. Wakslor who were solely authorized to initiate wire transfers, except
during a period from 2007 or 2008 when a non-·oquity parhter in the finn also had
signature authority. Deposits, w]thdrawals and posting to ledgers wore handled by
one employee and a second employco, Angela Does,·(the office manager) was
responsible for reconolling those accounts. Upon advice of the firm's certifled
publiö accountant, the firm segregated these responsibilities to establish a further
check and balance, once a month the firm's financial statements were reviewed,

1
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Each attorney received a trust report detailing the status of thelt ollents' trust
account fimds, and Respondent recolved a copy of each attorney's trust account
report, Ms. Dees prepared the reports that Respondent reviewed and had control
over the original bank statements,

in late 2006, the finn engaged certified public accountant Geoffrey Lorah of
Webb, Lorah and Company, PL, to perform an hidependent audit on the firm's
trust account, The report fumished by Ms. Dees to the firm kom Mr. Lorah in

"early 2007 Jndicated only mhtor procedural deftclonoles, It was however later
determined that the version of Mr. Lorah's report provkled to Mooro and Waksler
had been altered by Ms, Dees.

Lt June 2008, Ms, Waksler received a call from a Moore & Waksler, P.L.
olient, Assoolated Real Estate Southwest Inc. (A,R.E.S.), who advised that a wire
transfer of approximately L6 million dollam made in May 2008 had not been
reoolved, The client deposited the Amds into the firm's trust account as part of the
conclusion of a Section 1031 tax free exchange, whleh Ibnds were to have been
wired from the firm's trust account to the ollent's bank account, on demand, Ms,
Dees was given the responsibility to handle the matter. Ms. Dees presented to the . .
firm and the ollent a series of documents ftom the bank whleh were later
discovered to be forgeries, in fudhorance of covering up her orkninal activity,
including a copy of a forged cashfor's check from the bank that Does advised was
to be sent to the ollent by ovemight delivery in August2008, When the check was
not received by the ollent, Ms, Waksler began attempting to track down the UPS
transmission, personally dlsoussing the matter with a customer service agent who
verified·that they woro conducting a search for the missing package which was
ultimately never located,

In October 2008 it was determhted that through a series of fraudulent wire
transfers and haudulent doouments, including fmudulently signed bank account
authorization documents, Ms, Dees had misappropriated approximately two
million·dollars from the firm's bank nocount over the course of her employment
between 2003 and 2008,

Ms. Dees had deleted a signifloant amount of data related to the bank
accounting from the finn's computer before her criminal conduct was discovered
by Respondent, The firm had to reconstruct the accounting, Respondent retained
Robert L. Wenzel, CPA, to conduct an extensive examination of the finn's trust

2
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accounts and it is Mr. WenzePs opJnton that Ms. Dees' fraudulent scheme was so
sophistloated he doubts he would have detected it had he been reviewhig the trust
account records at the time,

Followhig the discovery ofMe, Dees' crkninal conduct, Respondent learned
that Mr. Lorah's actual report had identified major discrepaneles in the firm's trust
account (approximately a halfmillion dollar discrepancy). That report was sent to
the firm ht carly 2007, after notifying Ms. Dees that it was being mallod,

Assoolated Real Estate Southwest Inc. (A.RAS.) filed suit against the fIrm
on October 15, 2008 regardhtg approximately $1,647,740,70 entrusted to the firm
whloh could not be delivered upon demand, Respondent has entered into a

· settlement agreement with A,RAS, pursuant to which approximately 55%of the
total claimed has been repaid, Respondent Ibrther agreed to assign 84,4% of his
rights to potential fhture not recoverles from certain pendhlg lawsuits Respondent
and the firm have or could have filed regarding the matter, providing A.R.E.S. the
potential to be made whole at some point in the future. .

Palm Isles Condominium Development, L.L.C. (PJ.C.D.) filed sult against
the firm on May 19, 2009 regarding approxhnately $304,869.46 entrusted to the
fhm whloh could not be delivered upon demand. Respondent has entered into a
settlemont agreement with PJ,C,D, pumuant to which approximately 55% of the
total clahned has been ropaid. Respondent fhrther agreed to assign 15,6% of his
rights to potential futuro not recoverles from certain pondhlg lawsuits Respondent
and the firm have or could havo filed regardJng the matter, providing PJ.C.D. the
potential to be made whole at some point in the future.

John and Margaret Merrett filed a complaint with The Florida Bar on May
20, 2009 regarding approximately $1,317,00 entrusted to the firm which could not
be delivered upon demand. Respondent and Ms. Waksler have fbily repaid John
and Margast Merrett kom their personal íbnds, All other ollents had retumed to
them 100% of their fbnds owed Rom escrow.

Sigelficant amounts of money were being entrusted to the fhm. The
misapproprinted transactlons in the Moore & Waksler Trust accounts represented
less than one-third (1/3) ofone percent (1%) ofall transactions.

3
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Rule 5-1,1(a)(1) (Nature ofMoney or Property Bntrusted to Attorney) states:
"A lawyer shall hold in trust, separato from the lawyer's own property, fwids and
property of ellent or third persons that are in a lawyer's possession in connection
with a representation,"

Rule 5-1,1(c) (Notloo of Receipt of Trust Funds; Dellvery; Accounting)
states: "Upon receivhtg fimds or other property in which a ollent or third person
has an interest, the lawyer shall promptly notify the ollent or third pomon, Except
as stated ht the Rule or otherwise permitted by law or by agreentent with the ellent,
a lawyer shall promptly deliver to the ollent or third person any fimds or other
property that the ollent or third person is entitled to receive, and upon request by
the ellent or third person, shall promptly rendor a fidi accounting regarding such
matter."

Respondent has the ulthnate responsibility for dealing with client property
entrusted to the firm. The otiminal activity ofRespondent's employee whleh went
undetected for a signiflonnt period oftime resulted in failure of certain ollent fimds
to be held in trust and in Respondent being unable to deliver certaht fbnds
demanded by certain ollents.

1(espondent wds Ilcensed to practice law in June of 1969 and has spent his
entire career practioing real estato and commercial law in Southwest Florida.
Rospondent has no prior disciplinaty record, Respondent has an esteemed
reputation within the legal community in whleh he practices. Respondent soif
reported the matter to The Florida Bar in October 2008 and has had a cooperative
attitude toward this disciplinaty proceeding, Mr. Moore and Ms. Waksler have
personally spent over one inmdred thousand dollars ($100,000,00) ht a good faith
effort to repince any ollent fimds that were missing from the trust accounts.
Respondeitt ·is remorsoful that this situation ocoutred despite the systems and
procedures the firm had in effect to insure compilance with The Florida Bar's rules
regulating trusts accounts. Respondent has taken additional measures to prevent
this situation from occurring again, Respondent did not intentionally ylolate the
Rules Regulating The Florida Bar.

- HL Eccommendations as to Guilt: I recommend that Respondent's
Conditional Guilty Plea for Consent Judgment be accepted and Respondent be
found guilty of violating Rule 5-1,1 (Trust Accounts) of the Rules Regulating The
Florida Bar.

4

A.175



IV. Standards for knposlag Lawyer Squotions: I considered the following
Standards prior to reconunending disolpline:

7,0 Violailon of Other Duties Oived as a Professional - Standard 7,3 Pubilo
Reprimand is appropriato when a lawyer negligently engages ht conduct that is a
violation ofa duty owed as a professional and causes injmy or potential injmy to a
ollent, the public, or the legal system.

V. Case Law: I considered the following case law prior to recommending
disolp]Ine:

The Florida Bar v. Stanton, Supreme Court Case Ko, 8C06-408: Court approved
the referee's findings of fact an'd conclusions of law, but rejected the referee's
recommendation for a publio reprimand and ordered that Stanton receive an
admonishment, An employee of Stanton, witltout his knowledge or consent, stole
over one million dollars from his law firm's trust account(s) which went
undetected for six years, Stanton had regular meetings with the employee
concerning the trust accounts; however, the employee was falsifylng reports and
reconolliations in fhrtherance of her lilegal activities. Upon leaming of the theft,
Stanton took remedial action to ensure any missing fimds woi·e replaced and no
clients suffered harm as a result of the employee's theft, Stanton had no
disciplinary history and had a number ofmitigating factors applicable to his caso,

The Florida Bar v. Feiss, 586 So.2d 1051(Fla, 1991): Welsa was found to be
grossly negligent in handling ofhis ellent trust accounts through failure to properly
supervise his accountant's work resulting in negative trust balances, Court noted
the absence ofevidence that Wolss had intentionally and knowingly converted and
misappropriated trust fhnds and no ollent suffered a loss, Welsé had no prior
diaciplinary history. Weiss received a six-month suspension.

The fact that the violations of the mies regulatIng trust accounts woro caused
by the intentional illegal acts of an employee who was affirmatively attempting to
avoid detection distinguishes this case from The Florida Rar y, Foiss ht whleh
suspension was imposed. Respondent's law firm had suffiolent systems and
procedures in effect to insure compliance with the roles regulating trust accounts if
they had been followed and has taken additional measures to prevent this situation
from occurring again,

A.176



VL Reconunendation as to Disolplinet I recommend that the discipline
agreed to in the Conditional Guilty Pica for Consent Judstnent and set forth as
follows be accepted as follows:

Publie Reprhaand to be admhilstered before the Board ofGovernors of the
Florlda Bar,

VIL Personal History and Past Disoinlinary Reconi: In recommending
approval of the Conditional Guilty Plea for Consent ÑÏgÃent, I considered the
followJngpersonal history and prior disolplinary record ofRespondent, to wit:

A, feLsoMWiSlory,0,fjlegypydgeji:
Year ofBirth: 1942
Date Admitted to Bar: June 20, 1969
The Referee notes that Respondent is not certified in any area ofpractice.

B. Aggravathig Factorsj There were no aggmvating factors,

C, Mitigathia Factors: The followhig Mitigating Factors were considered:
this matter:.

9,32(a) absence of a prior.disciplinaty record;
9.32(b) absenco of a dishonest or selfish motive;
9,32(d) thnely good fhith effort to make res(Itution or to rectify
consequences ofmisconduct;
9,32(o) full and free disclosure to disolplinaly board or cooperativo attitude
toward proceedings;
9,32(f) character or aputtition; and
9,32(1) remorse.

VIII: Cocag: I find the costs set forth in The Florida Bar's Motion to Assess
Costs .filed in this cause were reasonably htcurred and were not mmecessary,
excessive or improperly authentloated and Respondent stipulated to the payment of
such costs hlourced by The Florida Bar.
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It is reconunended that the costs itemized in The Florida Bar's Motion to
Assess Costs in the total stuu of $2,856,53 be charged to Respondent and that

erest at the statutory rate shall accrue and be deemed dollnquent 30 days after
judgnient in this case becomes final unless paid hi full or otherwise deferred by

t to Board ofGovemors ofThe Florida Bar.

Dated this lith day ofFebruary,2011.

Honorable Edward NJcholas, Referee

£9Ai9LTE

Lisa Buzzetti Enrley, Bar Counsel, The Florida Bar, 4200 George J. Bean
Pkwy., Ste.2580, Tampa, Florida 33607;

Martin Errol Rice, Esquire, Attoutey for James Bdward Moore, HI, Respondent,
P.O. Box 205, St. Petersburg, Florida 33731-0205;

Kenneth Lawrence Marvin, Staff Cottusel, The Florida Bar, 651 E, Jefferson St
Tallahassee, Florida 32399-2300. ''
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TUESDAY, JULY 17, 2007

CASE Noh SC06-408
Lower Tribunal No(s),: 2004-31,489(09b)

THE FLORIDA BAR vs. AUGUST J. STANTON, JR.

Complainant(s) �042 . Respondent(s)

NOT TO BE PUBLISHED

. The Court approv6s the referee's findings offact.and conclusions of law! but
disapproves the recommendation ofa ppblic reprimandi Rather, we Ifereby .

. admonish August J, Stanton,7t. for professional misconduct, .
Judgment is entered for The Florida Bar, 651 Bast Jefferson Street,

Tallahassee, Florida 32399.·2300, fo,r recovery ofcosts from August J. Stanton, Jr.,·
n the amotmt of$3,876:50, for which sum let execution issu'e, .

Not Snal until time expires to Ale motion for rehearjnn, and if filed<.
determined

LBWIS, C.J., and WBELS, CANTBRO, and BBLL JJ., concur, .
ANSTBAD and PARIENTE, JJ.,©dissent as to reductinn to an admonishment and
Would approve referee's report in full
QUINCE, J., dissents as to reducing recommendation ofa reprimand to an
admonishment and would reprimand by order, .

A Tme Copy

CIpak, Sapromp Cómt tW

Sonyed: . . t�540'
HON MARK A. NACK , JUDôB . JAN K WICHROWSK
KBNNETH I<AW1%NC DARRYLM BLOODWORTH
PHYLLIS CHARLENB. EXHIBrr NTCHOLE MABRYMOONEY
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a ottof f

NTHE SUPRBMECOURT0FFLORIDA .
(Bofore a Refbree)

THB FLORIDA BAR, '''

Complainant, Case No, 8006.408 .
[TFB Case No. 2004-31,489(09D))

v.

AUGUST J. STANTON JR,

Respondent,

. JtEPORT OF REFEREE

I, Summarv ofProceedluna: Pmsuant to the undersigned being duly appointed as referee to

conduct disolplinary proceedings horein according to the Rules Regulating The Florida Bar, a

hearing was held on October 2, 2006 oud October 3, 2006. A sanotions hearing was held on

October 25, 2006, The pleadings, notices, motions, orders, and exhibits, all of which are

forwarded to The Supreme Comt ofFlorida with this report, constitute the record in this case.

The followfug attomeys appeared as counsel for the parties:

For The Florida Bar - Jan K. Wlohrowski and Phyllis Charlene Chew

ForThe Respondent - Darryl Milan Bloodwotth

H. Findbas of Fact as to Fech item of Misconduct of Whleh the Respondent Is Chamed:

After considering all the pleadings and evidence, pertinent portions of which are commented on

below, thle referee finds:

Tit 1996 the law firm of Stanton and Gasdiok, P.A. hired ao employco as its comptroller.

She was responsible for, among other things, maintalping the bank accounts of the firm,

. including the trust accounts, She had no prior experience or training In maintaining attorney

inst accounts to comply with the Rules Regulating the Flodda Bar. She was to be trained by the

tiov 0 8 206
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person she was to replace. She recejved no other training conceming maintaining attomey trust .

accounts in compliance with the Rules Regulathig the Florida Bar. August J. Stanton, Jr. was the

attorney and partner in the fimt who was responsible for supervising her,. Mr. Stanton was also

the attorney and pattner in the firm who was ultlmately responsible for insudog that the trust

accounts wetò maintained aomaling to the Rules Regulating the Florida Bar.

Mr. Stanton was concemed about maintaining the tmst accounts proporly and not long

after the new employee was hired, Mr. Stanton sought the services of The FImida Bar's LOMA8

program to revjew the firm's procedures and systems to,deterniine if they were sufflofent to

insure the finn's compliance with the Florida Bar's Rules regulating trust accounts. The Florida

Bar's LOMAS program was of the opinion that the firm did have sufficient systems and

procedores in place that, if followed properly, should result lu the firm's compliance with the

imst accounting Rules Relplating the Florida Bar. The Florida Bar's LOMAS program did

suggest, however, that a partner or an attorney in the firm, not just a finn employee, open and

review the firm's bank statements, This suggestion was not followed by the fnm or Mr. Stanton,

Mr, Stanton was also tmder the impression that he had retained the services of an

accounting firm to review or audit the firm's fmanel,al records, including the ihm's trust

accounts, however, it was later discovered that the accounting firm had a different understanding

concerning the services they were to provide for Stanton and Oasdick, P.A. The accounting firm

did not review or audit the finn's bank accounts.

Mr. Stanton did have regular meetings with the employee concerning trust account

matters and the employee wouki pmyldo Mr. Stanton with trust account reports, luoluding

reconoHlatloni however, the8e rePorts and reconolliations were later determined to have been

Elfled by the employce.
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From approximately 1997 to 2003, the employee stolo approximately $1S0'0,000.00 from

the law finn and the ellenly of Stanton and Gasdiok, P,A. She accomplished this by forging

signatures on finn checks, including trust account checks, primarily made payable to herselfor to

her credit card company to pay her credit card bills, This theft went on for approximately 6

yeare until Mr. Stanton received a epil from the bat* conceiuhtg a questionablo signature on a

finn check when the employee was on vacation. Neither August J. Stanton, Jr, nor Atty other -

attorney in the firm were aware of the employee's illegal conduct or of any impmpriettemMt

the firm's iníst accounts prior to Mr. Stanton being persætally notified by the bank about the

questionable signature,

tyndng this period of 6 years there had been other calls from the bank concemhig

questionable signatures on some of the firm's checks, however, instend of Inslating on talking

with the person whose signature on the check was in question, the employee was able to

Intercept the valts and assum the bank that there were no Jrregularltles. Bank representatives

testified that it is bank policy to personally contact a élgnatory on a bank account when the

validity of a signaturo on a check is in question. The bahk did not follow its own policy

concernhyg the firm chcoks forged by the employee.

When.the theft was discovered, Mr. Stanton sought advice about the Jinn's duties and

responsibilities under the Rules Regulating the Florida Bar from attomeys primarily prdoticing in

that area, Acting on that advice, the finu contacted clients to attempt to obtain ae9arate client

account balances for ellents who had money in the firm's trust accounts. Stanton and GasdioR,

P.A. immediately replaced any ellent funds that it had determined were missing. To the best of

Mr. Étanton's latowledge no ellent was harmed or prejudiced in any way by the actions of the

fùm's employee. The hay fltut also hired accountants to determine the extent ofthe loss and to
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try and reconstract finattolal records that were discovered to be missing, including trust accounts

records. Stanton and Gasdick, P.A. reported this matter to The Florida Bar several months after

it was discovered, however, beforo it wøs reported to the Florida Bar, Stanton and Gasdick, P.A.

entered into an agreement with the employee in which the employee ivould repay the stolen

ibuds and in retum the firm would not to prosecute the employce. The employee was not

represented by an attorney in the negotiation of this agreement. Mr. Stanton and the law firm of

Stanton and Gasdfok, P,A, have coopemted.wlth The FJorida Bar's Javestigation ofthis matter.

After reposting the matter to The Florida Bar, the Bar perfomted an audit of the trust

accounts of Stanton and Gasdick, P,A, Daring that audit, it was discovered that: so)ne tmst

accotints' records were missing;,some records were inaccurate; accounts, including trust

accounts, had been overdrawn; and that the trust accounts were not IOTA accounts. .The trust

accounts were not IOTA accounts due to an oversight when the firm changed banks. As a result

of The Florida Bar's audit of the tnist accounts of the law fímt ofStanton and Gasdick, P,A, and

after jhe gdevance committee found probable gapse, The Florida Bar filed a complaint agabat

August J. Stanton, Jr., alleging vlolations of the following Rules Regulating the Florida Bar: 4-

5;3(b)(2), 4-8,4(a), 4-B,4(o), 4-8.4(d), 5-1,1(b), 5-1.1(e), 5-1,1(g)(2), 5.1,2(b)(1), 5-1.2(b)(3), 5-

2(b)(5), 5-1,2(b)(ó), 542(d), 541.2(c)(1)(A), and 5-1,2(o)(1)(B). The Florida Bar subsequently

voluntarity dismissed the alleged violations ofRules 4-8.4(o), 4-8,4(d), and 541(e).

Prior to the hearing before the Refereo, The Florida Bar filed a Motion for Judgment on

the Pleadingrand the motion was heard by this referee, After hearing argument of counsel for

each party and considering the pleadings, this Referee granted The Florida Bar's Motion for

Judgment on the Pleadings as to the Respondent's alleged vlointions of Chapter 5 of the Rules

Regulating the Florida Bar based upon the following:
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Rulo 5-1.1(b)of the Rules Regulating the Florida Bar requires that tuoney entrusted to an

attorney for a speelflo purpose be held in trust and applied only to the purpose designated by the

oll¢nt, The Respondent admitted in paragraphs 11, 12, 20, and 24 of his answer that, without his

knowledge or consent, his employee wrote trust fbad checks to herself or to her benefit which

was not discovered for approxhuutely 6 years, ,

Rulo 5-1.1(g)(2) requires that certain client funds that are held in trust be placed in an

IOTA account. The Respondent admitted in paragmph 32 of his answer that some of the finn's

tmst accounts were not IOTA accounts, but that it was an oversight not Intentional.

Rule 5-1,2(b)(1), S-1.2(b)(3), 5-1.2(b)(5), and 5-1.2(b)(6) require an attorney to maintehu

separate accounts labeled and designated as a "Imst account;" the original or complete copies of

all cancelled trust account checks; a separato cash receipts and disbursements journal; and "a

separate filo Ôy jedger wJth an Individual card or page for each client or matter showing all

Judividual reÃ0lpts, disbursements, or transfers and any unexpended balance . , ' In paragraphs

9, 23, 28, and 29 of his answer, the Respondent admits that, with ut his ktpled8Hr met,

his employee was not complying with the The Florida Bar's rules regulating trust accounts and

that the required ttust account records were not being kept or bad been destroyed by his

employee.

Rule 5 1,2(c)(I}(A) and 5-1,2(c)(1)(B) require remiliations of at tæt nomø and

comparisons ofthe reconciled balances in the accounts with the totals of tlw trust ledger cards,

in paragraph 28 ofhis answer, the Respondent adrnitted that, without his knowledge or consent,

records necessary to perfono reconolliations of inst accounts were not being kept by his

employee. In pamgraph 30 ofhis answer, the Respondent admitted that oven though he thought

S
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his eniployee was performing reconcillations of the fltm's trust accounts and he had been

provided with reconciliations, accurate reconciliations were not being kept,

Rule 5-L2(d) reqaires a lawyer or law fma to ntaintain trust account rewrds for 6 years

after the conchiston ofeach representation where trust fitada are received. In paragraphs 28, and

29 ofhls answer, the Respondent admitted that, without his knowledge oi· oonsent, his ernployee

fhited to maintain tmst account records or destroyed trust acootmt reerds.

In The Florida Bar v. Weiss, 586 So.2d 1051 (Fla, 1991) and The Florida Bar v. Wolf,

930 So,2d 574 (Fla. 2006), attorneys were found to be in violation ofThe Rules Regulating the

Florida Bar concern(ng trust account violations where an employee pr someone retained .by die

attomey actually ylotated tmst accountJag rules withet the knowledge or ænsent of dio

, attomey, Negligent supervision of dioso entrusted to maintalu die trust account is suffiolènt. In

this case, the Respondent and his law fimt had sufóclent procedures in place that, if followed

properly, would have resuíted in the fir#s compliance with The Flortda Bar's Rules regulating

tmst accounts, The Respondent had no knowledge whatsoever that his employco was stealing

itom his law firm and frorn his clients until he personally received a phone call from the bank,

He then took appropriate acilon, However, the Respondent admitted that due to the actions of

the finds employee his law finn was not in compliance with the rules of the Florida Bar

regulating tmst accounts and that he was the attomey responsible for the firm's tuat accotmts.

He also admitted that the employee of the fimt stole money from the trust accounts and other

finn accounts·that was not detected for 6 years.

A hearing was held on October 2d and 3d of 2006, concerning the remaining Rules

Regulatlüg the Florida Bar that the Respondent was alleged to have violated that were not

disposed ofby The Florida Bar's Motion for Judgment on the Pleadings.
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After considedng the testimony of witnesses and other evidence presented, as well as

argument of counsel, the refbree finds that The Florida Bar has falled to prove by clear and

convinoing evidence that the Respondeat violated Rulo 4-5,3(b)(2) and 4-8,4(a),

Rule 4-5,3(b)(2) requires a lawyer that has direct supervJsory authority over a nontawyer

to "make reasonable efforts to ensure that the person's condnot is compatible with the

professional obligations ofthe lawyer? The reforeo finds, howeveh that the subparagraphs of4.

5.3(b) camtot be considered individually because the word "and" la used after 4-5.3(b)(2). This

indicates that to prove a violation of either 4-5,3(b)(1) or 4-5.3(b)(2) proof that a lawyer has

engaged in the conduct speelfled in 4-5.©3(b)(3)(A) or 4-5.3(b)(3)(OB) h required, Rule 4-

5,3(b)(3)(A) requires proof that the lawye'r ordered the nonlawyer to engage in certain tutethical

conduct, or that the inwyer knowofthe nonlawyer's speofflo conduct and ratified that conduct.

De Florida Bar has failed to prove that the Respondent ordered the employee to steal

from the imst account or ordered the employeo not to comply with the Rules Regulatins the

Florida Bar. The Florida Bar has also failed to provo that the Respondent know about the

employee's condaot and ratifled that conduct.

Rule 4.5,3(b)(3)(B) requires proof that the lawyer appervising the nonlawyer knew ofthe

nonlawye'r's linproper conduct at a time when the consequences of that conduct could have been

avolded or mitigated but failed to take reasonable action to remedy the situation. There.has been

no proofthat the Respondent fhiled to immediately take remedial action when he teamed that the

firm's employee was stealing from the firm and ellents of the firm, In fact, the opposite is true.

As soon ds the Respondent was made aware of flie situation, he immediately took oppropriate

remedial action,
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Rule 4-8.4(a) prohibks a lawyer from violating or attempting to violate the Rules of

Professional Conduct or knowingly assist or induce another to do so, or do so through the acts of

another, The referee finds that to violate this Rule knowledge and intent to violate the Rulco of

Professional Conduct is required. There was no evidence presented that would prove clearly and

conylnelogly that the Respondent intentionally violated the Roles of Professional Conduct or

knowing assisted anyone else to do so. In fact, again, the proof is clear that the Respondent had

no knowledge at all, prior to his phone conversallon with the bank, of the conduct of his law

finn's employco which is the subject ofthis netton,

Ill, Recommendatións as.to Whether the Respondent Should Be Found Oullty; As to caoh

count of the complaint, this reforce makes the following recommendations as to guilt or

innocence: This reforce reconunende that the Respondent be found guilty of violating all trost

accountlug violations charged in the The Florida Bar's Complaint that wem not voluntarily

dismissed by the Bar prior to the hearing before this referec, This referee recommends that the

Respondent be found not gulky ofviolating Rules 4-5S(b)(2) and 4-8.4(a).

IV. Rule Violations Found: 5-1.l(b) [5,1,1(a) prior to April 25, 2002] Money or other

property entrusted to an attorney for a speelfle purposo, including advances for fees, costs, and

expenses, ls held in trust and must be applied only to that purpose; S-1,1(g)(2)[5-1,1(c)(2) prior

to April 25, 2002] All nominal or short-term funds belonging to clients or third persons that are

placed in trast with any member of The Florida Bar practicing law from an office or other

business location within the stato of Floride shall be deposited into one or more IOTA accounts;

5-1.2(b)(1) MinImum trust accounting recoyds that shall be maintained include a separate bank or

savings and foun assoolation pocount or accomits in the name of the lawyor or law firm and

c1carly Inheled and designated as a "trost accounti" 5-1,2(b)(3) Minimum trust nocounting
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records that shall be maintained include origlaal canceled cheeks, all ofwbleh must be numbered

consecutively, or, if the financial Institution wheroin the tmat account is maintained does not

return the original checks, copies that include all endorsements, as provided by the financial

institution; 5,1.2(b)(S) Minimum trust accounting records that shall be maintained include a

separate oash'receipts and disbursements joumal; 5-1.2(b)(ó) Minimum trust accounting r'ecords

that shall be maintalmed include a separate file or ledger with an individual oard or page for each

ollout or matter; 5-1,2(d) A lawyor or inw thm that receives and disbursos ellent or thin! party

funds or property shall rnalntain the required records for 6 years subsequent to the final

conclusion of each representation in whloh the trust funds or property were received; 5-

1.2(o)(1)(A) Minimmn trust accounting procedures that shall be followed include preparing

.monthly reconcillations of all trust bank or savhigö and loan association accounts; and, 5-

1,2(c)(1)(B) Minimum tmst accounting procedures that shall be followed include preparing

comparisons between the total ofthe reconciled balances ofall trust accounts and the total of the

tmat ledger cards or pages, together with specifio descriptions of any differences between the 2

totals and reasons therefore.

V. Recommendation as to DisolplinarvM9mp_ns_193_tAnpjgd: After considering pil um .

cvidence, argument of counsel, the Rules Regulating the Florida Bar, and the applicable case

law, this referee recommends that the Respondent be reprimanded, placed on 2 yoats of

probation, attend tmst accounting workshops, submit to at least annual trust account audits by

The Florida Bor during the probationary period, at his expense, and to pay the costa.of the

dísciplinary proceedings, The referee recommends these sanctions for the followlog reasons:

a, ' The Respondent was negligent in overseeing the tmst accounts ofhis law firm;
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b The Respondent did not intentionally vlohte the Rules Regulating the Florida

- Bn; -

c. ½ Respondant had no knowledge of the actions of his employee prior to the

phone call he received from the bank;

d.. ½ bank violatal its own polloy by not notifying a signatory on the account

concerning a questionable signature on a check whloh contributed to the falhtto to

deteot the illegal activltles of the employee sooner;

. e. The employee of the Respondent's law firm was taklog affinnative action to

prevent the Respondent and his law firm from discovadng her filegal activities

whleh resulted in the (mst accounting violallone;

f, None of the ellents of the Respondent or the law Arm woro hnmted or prejudical

h any way by the trust accounting violations;

g, The Respondent and the law firm immediately took remedial action at

considerable expense to the firm and replaced any client funds that were misshig

f)om trust accounts without being ordered to do so;

h. The Respondent cooperated with The Pforida Bar;

i. . The only aggravating thotor under the Florida Standards for Imposing Lawyer

Sanctions found by this refereo was his substantial exporlence in the practlee of

law;

J. The mitigating factors linder the Florida Standards for Imposing Lawyet

Sanctions found by this referee to apply are: absonce of a prior diselplinary

. rooord; absence ofa dishonest or selfish motive; timely good faith effort to mako

restitution or to rectify consequences of misconduct; flill and free disolosmo to
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disolplinary board or cooperativo attitude toward p oceedings; very good

character and reputation in the legal conununity; and remorse for his actions or

inactions;

k, The fiiot that the vlolations of the rules regulating imst accounts were caused by

the latentional illegal pots of an employee who was af11nnatively attempting, to

avoid detection distinguishes this case from The Florida Bar v, Welas, S86 So.2d

10$1 (Fla, 1991) and The Florida Bar y, Wolf; 930 So.2d $74 (Pla, 2006) in

whichsuspens!ons were hnposed;

1, he Respondent's law fimi had sufficient systems and procedures In effect to

insuro compilance with The Florida Bar'e tulos regulating trust accounts if they

had been followed; and

m, he Rospondent's law firm has taken additional measures, to prevent this

situation from occurring agala.

VL Personal.History and Past Disolplinary Record: After the finding of guilt and prior to

teoominending discipline to be reconunended purauant to Rule 3-74(m)(1)(D), this refereo

considered that the Respondent had no past disolplinary record or negative personal history.

VII, Statement of Costs and Manner in Which Costs Should be Taxed: The ammmt of the

costs of the disolplinary proceedings ht this cue is not know to the referee at this time, however,

all costs ofthose proceedings should be immediately paid by the Respondent,

. Dated this 3)d dayofÑd¢b�254r,2006. .

. MAIGCANTHONYNACKB
Ref6ree
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Copies of this Report ofReferee only to

Jan K. Wfohrowski, Bar Counsel, The Florida Bar, 1200 Edgewater Drive, Orlando, Florida
32804-6314

Dartyl Milan Bloodworth, Counsel for Respondent, Post OHice Box 2346, Orlando, Florida
32802-2346 .

Kenneth Lawrence Marvin, StaffCounsel, The Florida Bar, 651 Bast Jefforson Street,
. Tallahassee, brida 32399-2300
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Andre Torres

From: Marc Salpeter
Sent: Friday, June 04, 2010 11:28 AM
To: Jeremy W. Alters; PAL@Searcylaw.com
Subject: RE: just wanted to say thanks

Pat,

Additionally, the firm is current with all payroll tax obligations to date.
And, there are no firm IRS issues. Thank you.

Marc Salpeter
Vice President of Finance
ALTERS|BOLDTjBROWN|RASH|CULMO
Miami Design DIstrict
4141 Northeast 2nd Avenue
Suite 201
Miami, Florida 33137
Tei: (305) 571-8S50
Fax: (305) 571-8S58
http://www.abbrclaw.com

CONFIDENTiALITY NOTICE: The rnaterial contained herein is intended only for the use of the individual or entity named
above. Any person receiving this transmission In error, is hereby notified that any dissemination, distribution or copying
of this communication is strictly prohibited. if you have received this communication in error, please notify the sender
irnrnediately and destroy any mistakenly sent originals or copies without any dissemination.

---Original Message-----
From: Jeremy W. Alters
Sent: Friday, June 04, 2010 12:24 PM
To: 'PAL@Searcylaw.com'; Marc Salpeter
Subject: Re: Just wanted to say thanks

I have no outstanding tax obligations. I owed money in 2008 but it has been paid. Got a refund in 2009

----- Original Message ---
From: Patrick A. Landy <PAL@Searcytaw.com>
To: Marc Salpeter; Jeremy W. Alters
Sent: Fri Jun 04 11:09:25 2010
Subject: RE: just wanted to say thanks

rnarc and Jeremy,

i spoke with sandy and scott last night and Chris Searcy just asked me the same questions as they did. they would like to
be sure that you guys are current with all of your payroll tax obligations to date and that you aren't aware of any IRS
issues with either the firm or Jeremy personally.
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i appreciate the help.

pat

From: Marc Salpeter (mailto:marc@ABBRCLAW.COM]
Sent: June 03, 2010 10:11 AM
To: Patrick A. Landy; Jeremy W. Alters
Subject: RE: just wanted to say thanks

Patrick,

it was our pleasure.Riease.let us.knovtif.you need anything. .

Marc Salpeter
Vice President of Finance
ALTERS|BOLDT|BROWN|RASH j CULMO
Miami Design District
4141Nonheast2nd Avenue
Suite 201
Miami, Florida 33137
Tel: (305) 571-8550
Fax: (305) 571-8558
http://www.abbrclaw.com

CONFIDENTIALITY NOTICE: The material contained herein is intended only for the use of the individual or entity named
above. Any person receiving this transmission in error, is hereby notified that any dissemination, distribution or copying
of this communication is strictly prohibited. If you have received this communication in error, please notify the sender
irnmediately and destroy any mistakenly sent originals or copies without any dissemination.

From: Patrick A. Landy <PAL@SearcyLaw.com>
Sent: Thursday, June 03, 2010 10:07 AM

To: Jeremy W. Alters <Jeremy@ABBRCLAW.COM>; Marc Salpeter <marc@ABBRCLAW.COM>
Subject: just wanted to say thanks

i appreciated all the time you guys spent with me yesterday and all the
information you provided. it was a pleasure to meet both of you and your
honesty and candor was appreciated. i am carefully reviewing the data you
provided and will be in touch if i have any questions or if the partners of
this firm have any questions.

you can get in touch with em via e-mail at this address or my cell # 561
371-2126.
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