
IN THE SUPREME COURT OF FLORIDA

LEO LEWIS KACZMAR, :

Appellant, :

v. : CASE NO. SC13-2247

STATE OF FLORIDA, :

Appellee. :

                         /

MOTION FOR REHEARING

Pursuant to Florida Rule of Appellate Procedure 9.330,

appellant, LEO LEWIS KACZMAR, respectfully asks this Court to

rehear its decision of January 31, 2017.  As grounds for this

request, appellant points out the following:

1.  The Court’s analysis overlooks critical distinctions

between this case and the other cases in which the Court found

Hurst v. Florida, 136 S. Ct. 616 (2016), error harmless.  While 

Hurst underscores the significance of the jury’s fact-finding

role, the trial judge here undermined the significance of the

jury at every turn, including exposing the jury to incurably

prejudicial information.  The errors and distinctions make it

impossible for the Court to conclude beyond a reasonable doubt

that the Hurst error was harmless in this case.

2.  In finding the Hurst error harmless by virtue of the

jury’s unanimous recommendation of death, the Court concluded
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that “[w]hat we said in Davis [v. State, 41 Fla. L. Weekly S528

(Fla. Nov. 10, 2016)] is equally true in this case,” slip op. at

11, that is, that Kaczmar’s jury received the same standard jury

instructions as Davis’s jury and, like Davis, involved “egregious

facts.”   Slip. op. at 9-10. 1

2.  This case is not like Davis.  Kaczmar’s jury did not

receive the same standard jury instructions but did receive

highly prejudicial information that tainted its deliberative

process and hence its recommendation.  Further, this case does

not involve comparably “egregious” facts.  The following errors

and distinctions render the comparison to Davis and the other 12-

0 cases inapt and compel a different result:  

    * Kaczmar’s jury was exposed to incurably prejudicial

information when the trial judge told the venire that Kaczmar

previously was sentenced to death in the case before it;

* Kaczmar’s jury was improperly told the Florida Supreme

Court reviews every death case, and that the Florida Supreme

Court reviewed and reversed Kaczmar’s prior death sentence;

* Kaczmar’s jury did not receive the standard jury

instructions in that Kaczmar’s jury was not instructed that the

 The Court applied the same analysis in finding Hurst error1

harmless in three other cases where the jury voted 12-0 to
recommend death.  See Hall v. State, No. SC15-1662 & SC16-224
(Fla. Feb. 9, 2017); Knight v. State, No. SC14-1717, No. SC15-
1233 (Fla. Jan. 31, 2017); King v. State, SC14-1949 (Fla. January
26, 2017).    
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trial judge must give the jury’s recommendation “great weight;” 

* This error was further exacerbated when Kaczmar’s jury

improperly  was told in response to questions posed during its2

deliberations that its questions were “not relevant,” a comment

that may have conveyed to the jury that the trial judge did not

view the jury’s role as important;   

* Kaczmar’s jury erroneously  was told by the prosecutor3

that Kaczmar’s arguments as to mitigation were “excuses,”

tainting the jury’s assessment of mitigation and its weighing

finding;

* Davis and the other cases in which the Court found Hurst

error harmless involved double or triple murders and/or numerous

weighty, uncontestable aggravating factors, whereas the present

case involves one murder and only two proposed aggravating

factors:  a fact-based, contestable aggravator, heinous,

atrocious, or cruel (EHAC), and a not strong prior violent felony

aggravator (PVF), given the underlying facts (strong-arm robbery

committed with a co-defendant when Kaczmar was a juvenile).

* Kaczmar’s jury in the first trial did not recommend death

unanimously despite being instructed on three erroneous

aggravating factors, cold, calculated, and premeditated (CCP),

 The Court concluded the “improper comment” was not2

fundamental error.  Slip op. at 15-16. 
 The Court held the prosecutor’s characterization of the3

mitigation as excuses was “improper” but did not rise to the
level of fundamental error.  Slip op. at 17-18.
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attempted sexual battery, and under sentence of imprisonment.4

3.  Because of these factors, discussed more fully below,

the Court cannot treat the current 12-0 advisory vote as a

reliable fact-finding, as it has done in other 12-0 cases, nor

can the Court rely on the jury’s recommendation to conclude

beyond a reasonable doubt that a rational jury would have

unanimously found the existence of each aggravating factor, that

the aggravators are sufficient, and that the aggravators outweigh

the mitigating circumstances.  See Hurst, 202 So. 3d at 53.

4.  First, unlike Davis, et. al., the jury’s sense of

responsibility was incurably undermined when the trial judge

improperly informed the jury that Kaczmar previously was

sentenced to death in the case before it.  This Court in

Hitchcock v. State, 673 So. 2d 859, 863 (Fla. 1996), acknowledged

that mentioning that a previous jury saw fit to recommend death,

or that a previous court imposed death, “could have the effect of

preconditioning the present jury to a death sentence.”  While in

Robinson v. State, 574 So. 2d 108, 111 (Fla.), cert. denied, 502

U.S. 841 (1991), and Jennings v. State, 512 So. 2d 168, 174 (Fla.

1987), cert. denied, 484 U.S. 1079 (1988), the Court affirmed

convictions where juries learned the case was before them on

resentencing, the Court did so in each case on the basis that

 The Court vacated Kaczmar’s first death sentence and4

remanded for a new penalty phase based on erroneously instructing
the jury on these aggravating factors. 
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“there is absolutely no indication ... that the jurors knew

anything about what transpired in the previous trial.”  Here, the

trial judge explicitly told the jury that Kaczmar received a

death sentence in the case pending before it:  

The defendant was found guilty of murder in the
first degree on 8/12/10, sentenced on 11/5/10 to life –
to death in this case. 

R4:622.  

In State v. Britt, 288 N.C. 699, 713, 220 S.E.2d 283, 292

(N.C. 1975), the North Carolina Supreme Court ordered a new trial

where the jury learned the defendant previously had been

sentenced to death in the case before it, despite the trial

judge’s attempt to ameliorate the prejudice by twice instructing

the jury to disregard the information:  

[N]o instruction by the court could have removed from
the minds of the jurors the prejudicial effect that
flowed from knowledge of the fact that defendant had
been on death row as a result of his prior conviction
of first-degree murder in this very case.  The
probability that the jury’s burden was unfairly eased
by that knowledge is so great that we cannot assume an
absence of prejudice.

And in People v. Davis, 97 Ill. 2d 1, 452 N.E. 2d 525, 536 (Ill.

1983), the Illinois Supreme Court reversed a death sentence and

remanded for a new penalty phase where the jury became aware that

the defendant had been sentenced to death in an unrelated case. 

The court concluded the information was a prejudicial, non-

statutory aggravating factor, that it might have swayed the

jury’s decision, and that it might have reduced the jury’s sense
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of responsibility in the matter.  Here, as in Britt, the jury

knew the defendant had previously been sentenced to death in the

case before it.  Knowledge of the prior death sentence amounted

to an improper non-statutory aggravating factor, which this Court

treats as necessarily harmful.  Poole v. State, 997 So. 2d 382

(Fla. 2008)(prior career of nonviolent crimes); Perry v. State,

801 So. 2d 78, 89-91 (Fla. 2001)(prior uncharged violence). 

Moreover, because the jury’s burden may have been unfairly eased

by the knowledge of the prior death sentence, the harm goes

directly to the reliability of the jury’s recommendation, which

is the focus of the harmless error analysis.   

5.  The trial judge further undermined the jury’s sense of

responsibility by informing the jury that every death sentence is

automatically reviewed and that the Florida Supreme Court had

reviewed Kaczmar’s prior death sentence and sent the case back

for a new sentencing trial.  In Caldwell v. Mississippi, 472 U.S.

320, 328-29 (1985), where the prosecutor told the jury death

sentences are automatically reviewed by the state supreme court,

the United States Supreme Court vacated the death sentence,

holding that “it is constitutionally impermissible [under the

Eighth Amendment] to rest a death sentence on a determination

made by a sentencer who has been led to believe that the

responsibility for determining the appropriateness of the

defendant’s death rests elsewhere.”  Here, the trial judge told
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the jury:

Anyway, the Supreme Court always reviews any type of
death case so the case went to the state Supreme Court,
Florida State Supreme Court.  They affirmed his
conviction ... for the first degree murder.  However,
the Supreme Court sent the case back here with
instructions that the defendant is to have a new trial
to decide what sentence should be imposed.

R4:622-23.  The improper information conveyed to Kaczmar’s jury

was even more damaging than the information Caldwell’s jury

received.  Kaczmar’s jury not only was told that every death case

is reviewed but that the Florida Supreme Court had reviewed and

reversed Kaczmar’s first death sentence in the case before it. 

Kaczmar’s jury therefore did not have to speculate about what

such review might mean; Kaczmar’s jury knew that if a mistake was

made, the Florida Supreme Court would correct it because it had

done so before.  

6.  The present case also differs from the other 12-0 cases

in that Kaczmar’s jury was not given the standard jury

instruction that the trial judge must give the jury’s

recommendation “great weight.”  Telling the jury its

recommendation is advisory only and that the final decision rests

with the trial judge, though accurate at the time, nonetheless

diminishes the role of the jury and thus the reliability of its

recommendation.  See Appellant’s Supplemental Brief at 9-12.  In

the typical case, the impact of informing the jury that its

recommendation is advisory only is somewhat ameliorated by the
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standard jury instruction that the trial judge is required to

give the jury’s recommendation great weight.  Here, however, not

only was Kaczmar’s jury repeatedly told its decision was advisory

only and the final decision rested with the trial judge, the jury

was never instructed that the trial judge was required to give

the jury’s recommendation great weight, further diminishing the

significance of the jury’s role.    

7.  The jury’s deliberative process was further undermined

by the trial judge’s “improper comment,” see slip op. at 15, in

response to questions the jury posed during its deliberations. 

Instead of instructing the jury to rely on the evidence and

instructions, as agreed to by the parties, the judge told the

jury their questions were “not relevant,” which the jury may have

construed as a comment on the insignificance of its

recommendation.  After the judge’s comment, the jury came back in

fairly short order with its 12-0 vote.  

8.  The Court’s harmless error analysis also fails to take

into account that the prosecutor’s improper characterization of

the defense mitigation arguments as “excuses” may have affected

the jury’s assessment of the mitigation, and consequently its

weighing decision.  Moreover, the prosecutor’s “excuses” comment

was not limited to the evidence of Kaczmar’s age, as the Court’s

opinion suggests, see slip op. at 17, 18, but explicitly was

directed to mitigation arguments “other” than age:
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The only evidence they presented is [Kaczmar] was 24 at
the time, just a few days shy of being 25 at the time. 
That’s the evidence they presented to you.

Now they may make arguments and ask you to
speculate about some other things, you know, create
some excuses or mitigation as I would call them for his
actions, but at the end of the day that’s your call.

R6:1062.  The defense argued the existence of other mitigation,

including that Kaczmar was impaired by crack cocaine the evening

of the murder, R6:1075-78, which this Court has held is a weighty

mitigator.  See, e.g., Penn v. State, 574 So. 2d 1079 (Fla.

1991)(where defendant beat mother to death with hammer, killing

EHAC, but Court reduced sentence to life, citing evidence Penn

had consumed six or seven pieces of crack cocaine that night). 

While the error may not have been fundamental, it may unfairly

have affected the jury’s weighing determination, a factor the

Court must take into account in its harmless error analysis.     

9.  In concluding, as in Davis, that “egregious” facts

further support its conclusion that the Hurst error was harmless

in the present case, the Court has overlooked that while every

first-degree murder is horrific, the present case is

exponentially less aggravated than Davis and the other 12-0 cases

in which the Court has found Hurst error harmless.  In Davis, for

example, the defendant entered a business with a revolver,

gloves, duct tape, a lighter, and gasoline.  Once inside, he put

tape over the security camera, forced the two women inside (one

of whom was pregnant) to open the company safe, then bound the
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women with duct tape, poured gasoline on them, and set them on

fire.  While escaping, Davis shot a third person in the face. 

Davis received 2 death sentences, one supported by 6 aggravating

factors, the other supported by 7 aggravating factors.   It would5

be hard to argue with the conclusion that the murders in Davis

“[are] truly among the most aggravated.”   41 Fla. Law Weekly at6

S528.

In contrast, the present case involved one murder, and the

jury was instructed on only 2 aggravating factors, PVF and EHAC. 

The murder was not planned, and the confrontation that led to it

occurred after a night of heavy drug use that had made Kaczmar

paranoid and delusional to the point of seeing things that

weren’t there.  As the Court noted:  “By all accounts ... Kaczmar

 Davis was convicted of three counts of first-degree5

murder, attempted first-degree murder, armed robbery, and first-
degree arson.  The aggravating factors found in support of both
death sentences were: on felony probation, CCP, EHAC,
contemporaneous conviction of another capital felony, committed
during a felony (robbery/arson), and pecuniary gain.  The avoid
arrest was additionally found as to one of the murders.

 The case for aggravation in the other 12-0 cases was6

similarly weighty.  See Knight (double murder of mother and 4-
year-old daughter by stabbing and strangulation; both murders
supported by EHAC and PVF based on contemporaneous murder;
daughter’s murder further supported by victim under 12
aggravating factor); King (young mother abducted from home,
leaving her babies unattended, held captive for 4 hours, bound,
raped, sodomized, and shot in the head; four aggravating factors,
EHAC, CCP, avoid arrest, and murder during kidnapping and sexual
battery); Hall (defendant, while in prison for 4 different rapes,
stabbed correctional officer multiple times with homemade shank;
four aggravating factors, under sentence of imprisonment, PVF,
committed to disrupt/hinder governmental function; EHAC).
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killed Ruiz in a fit of rage after he was cut with a knife Ruiz

grabbed from the kitchen drawer.”  Kaczmar v. State, 104 So. 2d

990, 1007 (Fla. 2012)(Kaczmar I).  

In Hurst, the Court held that before death can be imposed,

the jury must find beyond a reasonable doubt the existence of

each aggravating factor unanimously, and also must find

unanimously that the aggravating factors are sufficient for the

imposition of death and unanimously find that the aggravating

factors outweigh the mitigation.  202 So. 3d 40, 54.  On these

facts, the Court cannot conclude beyond a reasonable doubt that a

rational jury unanimously would have made all of these findings.

With regard to EHAC, defense counsel argued strenuously

against its applicability based on Kaczmar’s drug intoxication

and the absence of “additional acts” showing the killing was

“unnecessarily” torturous, required under the standard jury

instructions.  R6:1070-74.  The Court has itself recognized that

a defendant’s mental and emotional state is a factor in

determining both the existence and gravity of this aggravator. 

See Halliwell v. State, 323 So. 2d 557 (1975)(killing committed

in “emotional rage” was not EHAC); Holsworth v. State, 522 So. 2d

348 (Fla. 1988)(death sentence reversed where heinousness of

murder resulted from drug and alcohol intoxication); Penn

(finding killing EHAC but reducing sentence to life, citing

evidence Penn consumed crack cocaine that night).  This
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aggravating factor was contestable and contested before the jury. 

The Court thus cannot conclude beyond a reasonable doubt that no

rational juror would have rejected it.

Nor can the Court conclude beyond a reasonable doubt a

rational jury unanimously would have found the PVF aggravator

sufficient to impose death.  See Durousseau, No. SC15-1276 (Fla.

Jan. 31, 2017)(“although the aggravating circumstance of a prior

violent felony was found unanimously by virtue of Durousseau’s

previous murder convictions, whether this aggravating

circumstance was sufficient to impose death requires a unanimous

jury determination).  In describing PVF as one of the “most

weighty” aggravating factors, the Court has overlooked that the

weight of the PVF aggravator depends on the underlying facts. 

See, e.g., Johnson v. State, 720 So. 2d 232 (Fla. 1998)(PVF not

strong where based on aggravated assault that did not result in

permanent harm and convictions as principal to crimes committed

by another); Scott v. State, 66 So. 3d 923 (Fla. 2011)(PVF not

strong where based on contemporaneous aggravated battery that

involved no permanent injury).  Here, too, PVF is not strong,  

based as it was on a strong-arm robbery that caused no permanent

injury and was committed with a co-defendant when Kaczmar was 17. 

See Miller v. Alabama, 132 S. Ct. 2455 (2012)(recognizing a

juvenile’s “lessened culpability” and vulnerability to influence

of others).  The Court cannot conclude beyond a reasonable doubt
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that a unanimous jury would have found PVF sufficient to impose

death.

10.  Last, the Court has overlooked the significance of the

first jury’s 11-1 recommendation.  After Kaczmar’s original death

sentence was reversed based on the state’s error in instructing

the jury on three aggravating factors not supported by the

evidence, Kaczmar made the decision to waive mitigation in the

new sentencing proceeding.  One basis for this decision was that

Kaczmar did not want to put his family through another penalty

phase when “[i]t’s not going to do me no good.”  R6:1125.  As

Kaczmar explained to the trial judge:

My – I just lost my stepdad last month and my mom had a
nervous breakdown the last time she was here and so –-
I have 50 people that would testify for me, but I can’t
– it didn’t do no good the last time and I got 11 to 1,
and I’m not putting my family through all the heartache
and pain and my mom having a nervous breakdown and
she’s barely being able to cope with life as it is when
my stepdad just passing away last month.  So I cannot
do that again.

It’s –- it’s not fair to them.  It’s an
embarrassment to my family to have to get up here and
talk about my childhood.  I got 11 to 1 the last time
when I put people up.  I have a big family that
supports me and would come up here, but why do I need
to do it?  It’s not going to do me no good.  I know
what I’m getting, death.  I’m –- I –- I –- I understand
the county I’m in that’s Republican.  I –- understand
this.  So why do I put my family through this heartache
for no reason?

R6:1125.

Kaczmar’s decision not to present mitigation was based on

his belief, consistent with the law at the time, that the jury
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did not have to be unanimous for death to be imposed.  As Justice

Pariente observed, “this Court’s decision in Hurst changed the

calculus for waiving the presentation of some or all of the

mitigating evidence to the jury.”  Slip op. at 27 (Pariente, J,

concurring in part and dissenting in part).  It would be a

miscarriage of justice to ignore the effect of that changed

calculus on Kaczmar’s decision not to present mitigating evidence

to the jury.  Not only was the jury’s sense of responsibility

undermined for all the reasons discussed above, Kaczmar and his

lawyers also were deluded as to the jury’s role, operating as

they were under the notion that the jury did not have to be

unanimous.  If Kaczmar and his defense team had thought death

required a unanimous jury, there would have been an entirely

different decision-making process as to mitigation.  

Further, upholding Kaczmar’s death sentence based on the

current 12-0 vote, while ignoring the prior 11-1, would have the

bizarre result of penalizing Kaczmar for the state’s original

error of instructing on aggravators unsupported by the evidence.

11.  The harmless error test requires the state to prove

“there is no reasonable possibility that the error contributed to

the sentence,” Hurst, 202 So. 3d at 68, “an extremely heavy

burden in cases involving constitutional error.”  Id.  Further,

in evaluating whether any error is harmless, the reviewing court

must consider all improprieties, objected to or not, “because
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harmless error analysis requires examination of the entire

record.”  Whitton v. State, 649 So. 2d 861 (Fla. 1994), cert.

denied, 516 U.S. 832 (1995).       

12.  To find the Hurst error harmless here, given the

numerous improprieties that undermined the jury’s sense of

responsibility and decision-making process, would be antithetical

to everything Hurst stands for--that what the jury does is

significant, that a jury’s mere recommendation is not enough,

that the Sixth Amendment requires a jury to find each fact

necessary to impose a sentence of death.  While Hurst underscores

the significance of the jury as factfinder, the trial judge here

undermined that significance at every turn.  While the Court

predicated its harmless error conclusion in the other 12-0 cases

on the presumption “that the jury did its job as instructed by

the trial court,” Hall, slip. op. at 61, the Court cannot presume

the jury did its job here.  This is the rare case where a 12-0

jury recommendation does not preclude reversal under Hurst.      7

WHEREFORE, appellant respectfully asks the Court to withdraw

its January 31, 2017, opinion, and issue a revised opinion

reversing the death sentence and remanding for resentencing.

 In Wood v. State, No. SC15-954 (Fla. January 31, 2017),7

the Court reduced the death sentence to life based on
proportionality but also held the trial court’s instruction to
the jury to consider two improper aggravating factors was not
harmless under Hurst, despite the jury’s 12-0 recommendation for
death.  
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy was

furnished by electronic transmission to Assistant Attorney

General Charmaine M. Millsaps, at capapp@myfloridalegal.com, and

by U.S. Mail to LEO LEWIS KACZMAR, DOC #J20499, Florida State

Prison, 7819 NW 228  Street, Raiford, FL, 32026, on this date,th

February 15, 2017.

Respectfully submitted,

/s/ Nada M. Carey          _______
NADA M. CAREY
Assistant Public Defender 
Florida Bar No. 0648825
Leon County Courthouse
301 South Monroe Street, Suite 401
Tallahassee, FL  32301
(850) 606-8550
nada.carey@flpd2.com
COUNSEL FOR APPELLANT
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