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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

OFFICE OF THE JUDGES OF COMPENSATION CLAIMS
WEST PALM BEACH DISTRICT OFFICE

Ruth Y. Zygmond,
Employee/Claimant,

vs,

OJCC CaseNo. 09-021393SHP
Labor Ready Southeast, Inc)ESIS WC
Claims, Accident datet7/27/2009

Em oyer/ Carrier/Servicing Agent.
/ Judge Shelley H Punancy

ORDER ONTHE QUANTUM OF ATTORNEY'S FEES OF CLAIMANT'S PRIOR AND
CURRENT ATTORNEYS

AFTER DUE AND PROPER NOTICE, this cause came on to be heard in Palni Beacil

County; Florida on 7/1 8/13. The record was left open förMr. Pfefferis submission of the

proffered deposition testimony ofMr. Timothy P. Chinaris, Esquire. Same was received on

8/28/13, at vihich time the record was closede This order resolves the issue ofthe allocation of

attorneys fees owed by the E/C to Claimanfs prior attorneys, Andrew Neuwelt, Esquire, and

Louis Pfeffer, Esquire, and Claimant's current attorney, Frank Cerino, Esquire.

Documentary Exhibits:

Mr Neuwelt:

1. Attorney Fee Affidavit & Verified Petition with attached Time Sheets for the period

8/2/09-12/8/09/10/30/12 4/2/13, 4/5/13, and'//18/13; Carrier payout record|Motion for Ex-

Parte Payment of Fees; and Case Costs.

Mr. Pfeffer:

1. Verified Petition For Attorney's Fees And Costs with attached Contract of

Representation.g Case Costs; andTime Sheets for period 10/28/09-9/8/11, and 9/12/11-4/30/13e
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2 Deposition ofMr. Timothy P. Chinaris, Esquire-Proffer+ 8/16/13.

1Vir: Cerino:

1. Verified Petition For Attomey's Fees And Costs with attached Order Under Section

440.20(11)(c), (d), & (e) documentation, and Affidavit ofAttorney's Costs.

Emulayer/Carrier;

L Verified Response To Verified Petitions filed by Claimant's prior and current attomey.

2. Carrier Payout records ofmedical and indemnify benefits

Stipulationst

13 That I have jurisdiction of the parties and subject matter of the claims.

2 That the E/C agree to resolve Mr; Neuwelt's claim for Claimant paid fees.

3. That the parties agree that $21,000.00 in indemnity benefits, $14,170.79 in medical

benefits, and a whole case lump sum settlement of$87,500.00 was paid to Claimaniffor a total

öf $122,670,79.

4. That the statutory attorney's fee on the iotal amount ofbenefits is $13,017.80. *The

statutory fee on the lump sum settlement in the amount of$9,500,00 is currently being held in

trust by Mn Cerino, (see; �040ConclusionsofLaw)

5. That the E/C does not dispute the costs claimed by Claimant's attomeys: Mr.Neuwelt

$672.41 Mr. Pfeffer-$1;957,54, Mr; Cerino, Claimant's current attorney claims $560,00 in

costs, which has already been paid from the lump sum settlement.

Finds ofFact

1, The stiptilations of the parfies are approved and adopted,

2. Claimadt sustaiñed a compensablerightknee injury ori 7/27/09. Authorized medical

treatment was provided at Concentra Medical Center from 7/30/09 through 8/24/09 when
2
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referral to an orthopedist for evaluation and treatment was made. Claimant retumed to Concentra

Medical Center on 9/3/09, Claimant began treatment with Dr. Chalal, orthopedist, on 9/17/09

and continuing through 11/10/09. Dr. Chalal opined Claimant was capable ofperforming

sedentary work.

3. Claimant became dissatisfied with the treatment provided by Dr Chalal, and requested a

one-time change in providerz Dr; Lambe, orthopedist, was authorized. 1-le treated Claimant from

12/11/09 through 11/9/10. Dr. Lambe opined Claimant reached MMI 6/24/10 Based upon the

pre-existing condition ofher right knee, Dr. Lambe did not recommend surgery as treatment for

Claimant Dr Weiner, Claimant IME, recommended surgery. Due to the disagreement in the

opinions of the health care providers, an EMA with Dr. Mikolajczak was obtained. Dr.

Mikolajczak opined surgery was medically necessary, and the E/C agreed to provide sames Dr

Golden, an authorized physician, saw Claimant on 8/16/11 He recommended claimantbe

evaluated for treatment by a board-certified knee reconstruction specialist in a University setting.

Attempts to find a surgeon who would perform the requested knee surgery were unsuccessful

No physician agreed to perform the surgery

Conclusions ofLaw:

le The issue to be resolved is the determination of the quantununerit allocation of the

attorney's fees owed to Claimant's prior and current attomey.

2. The Court in The Law Ofßce ofJames E Dusek; P.A. v. T; 10 Enterprises, 644 So.2d

509 (Fla 1st DCA 1994), recognizqd the equitable right to quantum meruit fees for services

provided under a prematurely terminated contingency fee contract relating to workers'

compensation benefits. Id. An attomey employed under a contingency contract who is

discharged without cause before the contingency has occurred can recover only the value ofhis
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services rendered prior to discharge limited by the maximum contract fee. When the amount of

the displaced attorney's fee is based on a percentage of the amount recovered, it is "absolutely

imperatiYe" that the trial court determine what impact, ifany, the attorney's services prior to

discharge had on the ultimate recovery. The JCC is required to apportion the fee between the

discharged attorney and the successor attorney. Rosenthal, Levy & Simon. P.A. y Scott, 17

So.3d 872 (Fla.1st DCA 2009).

3. Mn Neuwelt represented Claimant from 8/2/09 until he was discharged by letter dated

10/27/09, stamped received by his office on 10/28/09. On 11/25/09, Mr. Neuwelt filed a Motion

to Withdraw and Notice ofLien. He filed an Amended Mofion on 12/1/09 with a copy of

Claimant's 10/27/Ö9 letter; The Motion was granted by Order entered 12/1/09. On 10/30/12, Mr.

Neuwelt prepared his Motion for EëParte Payment ofAttomey's Fees and supporting

documentation. On 4/2/13 he prepared his Verified Petition.

Mr, Neuwelt filed a Petition for Benefits dated 8/17/09 and 8/27/09 ön behalfof the

Claimant. His time records reflect 1 L10 hours in attomey time, and 13.20 hoürs in paralegal

time, for a total of24 30 hours. He claims entitlement to an attorney's fee from the Claimant for

securing medical benefits in the amount of$13/48.05 He seeks the statutory fee of$2,114.80.

In his Motion For Ex-Parte Payment ofAttorney's fees; Mr; Neuwelt concedes that the E/C does

not owe an attorney's fee ori ihe aforementioned benefits because the benefits wereprovided in

such a manner as to preclude responsibility for fees paÿable by the E/C.

4. Mr(Pfeffer represented the Claimant from 1Ö/28/99 through 9/8/11, when Claimant

terminated his services. He claims that over 180.0 hours were reasonably expended in securing

the following benefits for the Claimant:

-compensabilityof Clairnant's fractured patella (initially,diagnosed and treated as a knee
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contusion) caused by the 7/27/09 industrial accident;

-medical care and future medical care for Claimant's fractured patella;

-determination ofClaimant's average weeldy wage and corresponding compensation rate

to 5253.75/$169.25;

payment of temporarypartial disability benefits from 7/30/09 through the date of

statutory MMI, and permanent impairment benefits; and

ultimate lump sum whole case settlement in the amount of$87,500.00 (negotiated

through subsequent counsel, Mr, Cerino).

Consistent with his time records Mr, Pfeffer testified that he expended time and labor in

the following activities in the prosecution of Claimant's claim for workers' compensation

benefits:.

-preparation for/attendance at at least 4 mediations;

-preparation for/attendance at 5 depositions;

-preparation for/prosecution ofclaims at a Merits Hearing;

-attendance at5 status conferences;

preparation of a Motion for Emergency Medical Conference

preparation for/attendance at a medical conference;

-multiple telephone/office conferences with Claimant and/or herspouse;

-filed and/or defended numerous discovery and frial motions which required hearings,

including the E/C's Motion for EMA; and

filed 2 Motions for Advance.

Mr. Pfeffer submits that but for his aggressive representation of the Claimant through the

use ofhis skills, expenence, and training, Claimant would have been as l'helpless as a turtle on
5
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her bacicn Davis V. Keeto, 463 So.2d 368, 371 (Fla. st DCA 1985).IIe therefore submits that he

is entitled to a "reasonable" attorney's fee for his services from tÍ1e E/C and/or the Claimant

pursuant to the Contract ofRepresentation she executed on 10/28/09, See Rule 4-1.5(b) of the

Rules Regulating the Florida Bar; Lee Engineering & Construction Co. V. Fellows, 209 So.2d

454 (Fla 1968); and Murrav v Mariner Health, 994 So.2d 1051 (Fla. 2008). Taking the factors

cited in the foregoing into account, the dreasonable" fee in this case is $63,000.00 (1 80 hours x.

5350.00 per hour), according to Mr Pfeffer. He contends that the attorney's fee provision of

Florida Statute section 440.34(1)-(3) forpost 7/1/09 accidents is facially and, as applied,

unconstitutional in that it violates the Florida Constiiution: Article V, §15 (Separation of *

Powers); Article I, §2 Basic rights (To be rewarded for industry); Article I, §9 Due Process

(Procedural and Substantive; Freedom to Contract; the statutory formula is a conclusive

presumption); and Àrticle 1, §21 Access to Courts (for every wrong there is a remedy). He

further contends that the provision is facially, and as applied, unconstitutional in that it violates

the U. S. Constitution, Article XIV, §1 y Due Process ofLaw and Equal Protection ofthe Law In

addition, Mr Pfeffer proffered the deposition testimony ofMr. TimothyPi Chinarís, Esquire, on

the ethical impÈcations involved in attorney's fees for services rendered.

1 Mr; Cerino has represented the Claimant since 9/2/11. During the representation, he filed

Petitions for Benefits on Claimant's behalf on 9/20/11, 11/9/11, 11/15/11, 12/9/1h and 3/21/12

seekiùgi authorization ofright icnee surgery by Dr. Weiner or Dr Paley and, PTD benefits as of

7/30/11. Ultimately, a to,tal case lump sum settlement was negotiated in the amount of

$87,500.00._The Order Under Section 440.20(11)(c), (d), &.(e), Florida S ta(utes (2001).was

entered on 12/6/12-

Mr; Cerino seeks the siafutory fee on the settlement-$9,500.00. *Said amount is being
6
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held in trust by Mr Cerino pending the entry of a final attorney's fee order by the undersigned.

Mr. Cerino sùbmits that he spent 67 hours in the prosecution of Claimant's claims

6. Substantive entitlement to attorney's fees is governed by the statute in force on the date of

tile Claimant's accident. See Ship Shape v. Taylor 397 So.2d 1199 (Fla.1st DCA1981),

7. The original case to discuss what is the amount ofa reasonable attorney's fee in workers'

compensation cases is Lee Engineering & Construedon Co. v. Fellows, 209 So.2d 454 (Fla

1968), in which the Court approved the factors to be used to determine reasonable attomey's

fees. The factors were later included in the statute by the Legislature, but subsequently deleted

by amendment in 2003. The Lee Engineering faciors were restored to ernployer/carrier paid fees

in 2008 by the Court in Murrav v; Mariner Health, 994 So,2d .1051. (Fla. 2008) In 2009, the

Legislature once again amended section 440.34

8. The new law deleted "reasonable" before "attorney's fees" in subsections (1) and (3), and

inserted in subsection (3) the phrase "in an amount equal to the amount provided for in

subsection (1) or subsection (7) "See section 440.34 (7/1/09),

9. In the instant case, pursuant to section 440.34, Florida Statute (20Ó9), Claimant's

attorneys may only obtain a statutory fee based upon the benefits secured on behalf of the

Claimant. The total statutory fee based on the total amount ofbenefits resulting to the Claimant

(per theparties at trial-$122,670.79) is $13,017,80,

10. Mr. Neuwelt submits that based on a fax to the Carrier on 8/7/09, his request for

authofizafion of continued medical care as wqll as payment ofmedical bills incurred as aresult

of the accident, the Carrier paid past medicals and continued to authorize care. He submits that

the medical care resulted in referrals/treatrnent with various specialists diagnostics, medications,

and other medically-related services In total, Claimant received S13 648.05 iii benefits as a
7
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Tesult of his effortscaccording to Mr. Neuwelb

11 As the finder of fact, I take issue with Mr. Neuweit's assertions and note the absence

of any entry on Mr. Neuwelt's Time Sheets for 8/7/09 concerning a fai to the Carrier In

response to the 8/17/09 PFB and the claim thereon for authorization/provision/payment for a

follow-up appointmentwithauthorized treating physician, the Response to PFB filed by the

Carrier on 8/20/09 indicates-No appointments have been denied-next scheduled office visit is

9/12/09. In addition, the Carrier payout records document payments for Claimant's authorized

medical care rendered prior to 8/7/09 and 8/17/09 as follows: 7/30/09, 8/5/09, 8/7/09, 8/10/09,

and 8/12/09, and subsequent to 8/17/09 as follows: 8/20/09, 8/24/09, and 9/3/09. The 8/27/09

PFB sought authorization/provision/payment for an orthopedist as recommended by Concentra

Medical Center, and attached thereto was a prescription for same dated 8/24/09. The Carrier

payout records reflect payment to Performance Orthopedics for initial date ofservice-9/17/09,

and continuing as follows- 10/1/09, 10/19/09, and 11/10/09. As can be seen, and as conceded bÿ

Mr. Neuwelt, the referenced benefits were never in default, due, and owing. I therefore find they

were not provided as a result ofhis efforts. However, on the authority ofDusek and Zaldivar v.

Okeelanta Corp., 877 So.2d 927 (Fla. Ist DCA 2004), Í find that Mr. Neuwelt has an equitable

righi to have costs and fees for his services in the case secured to hinn Ld.

12 Mr. Neuwelt claims 11 10 hours of attomey's time was expended during the period of

his representation of the Claimant, Mr. Cefino claims 67.00 hours, and Mr. Pfeffer claims180

hours. The iofal time for attorney labor is 258.10. In order to deterapine the division of the £ofal

statutory fee among the attorneys, I ßnd it necessary to determine the percentage of each

attorne/s time and the impact, if any, of the attorney's services prior to discharge on Claimant's

ultimate recovery.
8
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11 Mr. Neuwelt's hours are 4% (4.3%), Mn Cerino's hours are 26%, and Mr. Pfeffer's

hoürs are 70% (69.74%) of the total.258.10 hours. I find that in terms ofsecuring the paymenf of

indemnity benefits to Claimant at the proper AWW/CR, and success in defeating the E/C's MCC

defense to Claimant's right knee condition, lhereby obtaining compensability ofa fractured

patella/medical treatment for same Mr. Pfeffer's services in this case had the greatest impact on

her últimate recovery. I find that the services performed by Mn Pfeffer laid the necessary

foundation to allow Mr. Cerino to negotiate the lump sum settlement ofClaimant's case for

$87,500.004 Accordingly; I find that the greatest share ofthe statutory fee on the total payoüt to

Claimant is properly awarded to Mn Pfeffer;

14. With regard to Mn Pfeffer's constitutional argument, it is well settled that ''workers'

compensation judges do not have the power to determine the constitutionality of a portion ofthe

Workers' Compensation Act" and "a judge of compensation claims lacks jurisdiction to address

constitutional issùes " Punsky v. Clay County Board of County Commissioners, 60 So.3d 1088

(Fla, I st DCA20l l). As a consequence, I find I am without jurisdiction or authority to address

the constitutional challenges raised by Mn Pfeffer(Since Claimant's case is a post-7/1/09 date of

accident, I cannot award claimant's attorneys a fee greater than a statutory fee.

15 I conclude that the proper allocation of attorneys fees in this case is as follows: Mr

Neuweit is entitled to be paid $520.71 (4% x $13,017.80); Mn Pfeffer is entitled to be paid

$9,112,46 (70% x 13,017 80)r and Mr. Cerino is entitled to be paid $3,384.63 (26% x

$i3,01.7.80) by the E/C for theit services during the respective periods of representation,0f the

Claimant. It is thereby,

ORDERED AND ADJUDGED:

1. The E/C shall pay an attomey's fee of $520,71 and costs of $672,41 to Mr-Neuweh .
9
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2. The E/C shall pay an attorney's fee of $3,384.63 to Mr. Cerino.

3. The E/C shall pay an attorney's fee of $9,112.46 and costs of$1,957.54 to Mr. Pfeffer.

DONE AND ORDERED this 28th day ofAugust, 2013,·in West Palm Beach, Palm

Beach County, Florida.

9 Sheliey I unancy
Judge of C pensation Claims
Division of Administrative Hearings
Office of the Judges of Compensation Claims
West Palm Beach District Office
One Clearlake Centre, 250 S. Australian Avenue, Suite 200
West Palm Beach, Florida 33401
(561)640-2827
www.jec.state.fl.us

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished

VIA E-Mail to the following Counsel on August 28, 2013.

Secret o Judge of Compe tion Claims

Frank A. Cerino
Morales, Dolan & Cerino, P.A.
166 E. 49th Street
Hialeah, Florida 33013
fcerino@mdevlaw.com,jill@mdcylaw.com

Eli A. Franks
Law Offices of Franks & Koenig
8371 N. MilitaryTrail, Suite #101,
Palm Beach Gardens, Florida 33410
efranks@franksandkoenig.com,reception@franksandkoenig.com

Louis P. Pfeffer
Louis P. Pfeffer, P.A.
250 South Central Blvd. Suite 205

10
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In The Matter Of:

Ruth Zygmond vs.

LaborReadySoutheast, Inc., et al.

TimothyP. Chinaris

August 16, 2013

Baker & Baker Reporting and Video Services
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ThirdFloor, Suite One

Montgomery, Alabama 36104
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1

1 STATE OF FLORIDA
DIVISION OF .ADMINISTRATIVE HEARINGS

2 OFFICE OF THE JUDGE OF
COMPENSATION CLAIMS

3 DISTRICT - WEST. PALM BEACH

4

5 RUTH ZYGMOND,
Employee/Claimant,

6

7 OJCC NO.: 09-021393SHP
D/A: .7/30/2009

8 vs. VENUE: TATest Palm Beach

9 Honorable Shelley H.
Punancy

10

11 LABOR READY SOUTHEAST INC.,
and ESIS f

12 Employer/Carrier.

13

14

* * * * * *
15

DEPOSITION. OF TIMOTHY P. CHINARIS,
16 taken pursuant to notice and

stipulation on behalf of the
17 Employee/Claimant, at Baker Realtime

Reporting and Video Services, 250
18 Commerce Street, Third Eloor,

Montgomery, .Alabama, before Bridgette
19 Mitche 1, Shorthand Reporter and.:Notary

Public in and for the State of Alabama
20 at Larger on August 16; 2013,

commencing at 2:15 p.m.
21

22

23

Baker & Baker Reporting an.d Video Services
334.262.3332 888.253.3377
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2

1 APPEARANCES

2

3 FOR RUTH ZTGMOND: (By phone)
Louis P. Pfeffer, Esquire

4 PFEFFER & ASSOCIATES
250 South Central Boulevard

5 Suite 205
Jupiter, Florida 33458

6

7
LABOR READY .SOUTHEAST j INC. : (By phone)

8 Francisco Novoa, Esquire.
SILVER,. BASS & BRAMS.

9 500 Australian Avenue S.
Suite 800

10 West Palm Beach, Florida 33401

11

12

13

14 INDEX

15 EXAMINATION PageBy Mr. Pfeffer... ................. 3
16

EXHIBITS Page
17 Plaintiff' s Eschibit 1...... .... ... 41

Timothy P. Chinaris's CV
18

19

20 -

21

22

23

Baker & Baker Reporting andVideo Servicesi
334.262.3332 888.253.3377
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Timothy P. Chinaris - August 16, 2013

3

TIMOTHY PATRICK CHINARIS, having
2 first been duly sworn or affirmed to

3 speak the truth, the whole truth, and

4 nothing but the truth, testified as

5 follows ±

6 EXAMINATION

7 BY MR. PFEFFER:

8 Q. Good afternoon, Mr. Chinaris. My name

9 is Louis Pfeffer. I have the privílege

10 of representing Ruth Zygmond, or was

11 former attorney for Ruth Zygmond in a

12 workers ' compensation case presently

13 pending here in Florida. Could you

14 please state your name for the record?

15 A. Timothy Patrick Chinaris.

16 Q. Okay. And your professional address?

17 .A. It would be 5345 Atlanta Highway,

18 Montgomery, Alabama 36109.

19 Q. And are you currently employed?

20 A. Yes.

21 Q. And who are you employed by?

22 A. Faulkner University, Tones School of

23 Law.

B,aker & Baker Reporting and Video Services
334.262.3332 888.253.3377
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Timothy P. Chinaris - August 16, 2013

4

Q. Okay. And are you an attorney licensed

2 to practice law in the state of

3 Florida?

4 A. Yes.

5 Q. Okay. Could you, for the benefit of

6 the Court, briefly set forth your

7 educational background as well as your

8 employment background?

9 A. Okay. I'll give you the highlights.

10 If you want more detail, please just

11 ask., I got* an undergraduate degree in

12 business from Florida. Eitate University;

ï3 graduated in 1977. I went to law

14 school at the University of Texas. I

15 graduated from tìhere with a J.D degree

16 in 1984. I've been a licensed attorney

17 in the state of Texas since 1984, in

18 the state of Florida since 1986, and in

19 the state of Alabama since 2009.

20 When I got eut of law school 1

21 clerked for the Fifth Judicial District

22 Court of .Appeals in Dallas for a couple

23 of years. I worked briefly for a law

Baker & Baker Reporting and Video Services
334,262,3332 888.253.3377
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Timothy P. Chinaris +August 16; 2013

5

1 firm in Dallas called -- .it was Godwin,

2 Maxwell, and Carlton. at the time, and.

3 then I got a job in 1986 with the

4 Florida Bar in Tallahassee as an

5 assistant ethics counsel. And I worked

5 there for a couple years and then

7 became the ethics director of the Bar

8 in 1989 through 1997, at which. time r

9 left the Bar to join the faculty at

10 Florida Coastal School of Law in

11 Jacksonville. And.. I. taught there and

12 was associate dean for information

13 resources. I taught legal ethics and

14 related courses there,

15 Then I took a similar position at

16 Appalachian School of Law in Grundyp

17 virginia, in 2005 - or 2000, sorry --

18 and was there till 2005 where I

19 accepted my current position :here in

20 Montgomery.

21 Q. And in your current position at

22 Faulkner University, what -- are you

23 teaching?

Baker & Baker Reporting and Video Services
334.262.3332 888.253.3377
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Timothy P. Chinaris - August46, 2013

6

1 A. Yes. I ve got an administrative

2 position as the, associate dean for

3 academic affairs. I also teach courses

primarily in professional

5 responsibility and insurance law.

6 Q. You. indicated that you were the ethics

7 director for Florida Bar from 1989 to

8 19977

9 A. Yes.

10 Q. And. what were your duties and

11 responsibilities as the ethics direebor

12 for the Florida Bar?

13 A. Primary responsibilitt there, I was in

14 charge of the ethics department, which

15 is the department .of the Bar that runs

16 the ebhícs hotline. And as part of

17 that service, we provided oral and

18 written advisory opinions to .Florida

19 lawyers who would contadt us asking

20 about ethical dilemmas they faced in

21, their practice. And. we also reviewed

22 lawyer advertising and gave opinions on

23 it. We engaged in a lot of ppeaking

Baker & Baker Reporting and Video Services
334.262.3332 888.253.3377
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Timothy P Chinaris - August 16, 2013

7

1 and. writing activities tío try to

2 educate members of the Bar about

3 ethical issues and advising various Bar

4 committees on different ethical issues,

5 including the professional ethics

6 committee of the Bar.

7 I should mention after I left the

8 Bar, I was appointed as a member of the

9 professional ethics committee, and I

10 served for six years. I was chair for

11 one year and then I was off the

12 committee for a couple years due to

13 term limits, and then I served another

14 six years as a member of the ethics

15 committee.

16 Q. Okay. And in conjunction with working

17 as the ethics director of the Florida

18 Bar, did you formulate and render

19 opinions concerning ethics as it

20 applies to Florida lawyers?

21 A. Yes. That was really probably the

22 primary function, of our department and

23 me individually. I rendered oral

Baker & Baker Reporting and Video Services
334.262.3332 888.253.3377
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Timothy P. Chinaris - Aïsgust 16, 2013

8

1 opinions on the ethics hotline and

2 wrote a number of opinions as well as

3 drafting opinions for. publication by

4 the professional ethics committee.

5 Q. As your role in serving as the ethics

6 director of the Florida Bar, you

7 mentioned advising certain committees

8 Did you also play a role in terms of --

9 let me -- what committees would you

10 have played. a role in providing ethical

11 guidance or ethical opinions, what

12 committees of the -- or parts of tile

13 Florida Bar?

14 A. Well, I guess you could. say I was

15 primary counsel to the professional

16 ethics committee, to the standing

17 committee on advertising, and to the

18 board of governor's review committee on

19 professional ethics.. We also from time

20 to time would provide- information or

21 advice to other committees, like the

22. unlicensed practice of law committee or

23 the conimittee on professionalism or

Baker & Baker Reporting and Video Services
334.262.3332 888.253 3377
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Timothy P. Chinaris - August 16, 2013

9

1 other sections that would.contact the

2 Bar for guidance and things 'Like that.

3 Q. And in terms of the ethical opinions,

4 did you. -- were you simply an overseer

5 or did you personally formulate and

6 render opinions concerning .ethics?

7 A. I did both. I was responsible for the

8 other attorneys in the department. I

9 think we had about seven attorneys who

10 I was responsible for supervising and

11 training and overseeing their work, and

12 1 provided my own opinions as well. I

13 estimated one time that during the

14 eleven years I was there I probably

15 rendered oral and written opinions in

16 the area of somewhere of 20,000

17 opinions.

18 Q. Okay. Do you still serve as a member

19 of; the professional ethics committee of

20 the Florida Bar?

21 A. No. Right now I'm on a hiatus, because

22 they have a rule that you can serve two

23 three-year terms, basically, and then

Baker & Baker Reporting and Vídeo Services
334.262.3332 888.253.3377



142

Timothy P. Chinaris - August 16, 2013

10

you have to take a three-year term off,

and I m on that period. right now, am

3 a member o bhe conunittee on

4 professionalism of the Florida Bar

5 right now.

6 Q. Okay. In addition to serving as the

7 ethics director of the Florida Bar and

8 the teaching of ethics at several law

9 schools that you've already indicated,

10 do you. also write and speak on legal

11 ethics on a continuing basis?

12 A. Yes. I give oral presentations at CLEs

13 and other gatherings to lawyers. r

14 have published articles from time to

15 time. Actually, I'm co-authoring a

16 book that! d supposed to come oub in

17 January on Florida legal ethics. And I

18 also have represented lawyers in a

19 variehy of ethical issues since left

20 the Bar.

21 Q. Okay. Since you left the Florida Bar

22 as ethics director, .do you -- as a

23 matter of course, are you consulted and
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you act -- are requested to serve as an

2 expert witness in matters pertaining to

3 ethics and/or legal -- the legal

4 practice?

5 A. Yes. I have from time to time been

6 retained and qualified to testify as an

7 expert in state court, federal court,

8 arbitration proceedings on a variety of

9 issues

10 Q. Okay, And what specifically were the

11 legal ethics issues that you have been

12 called or consulted with to render

13 expert opinion testimony? What

14 specific legal issues? Can you give us

15 some exampl es ?

.16 A. Well, there's a wide variety of them.

17 For example, I have an opinion -- I ve

18 been an expert on both sides of the

19 malpractices cases for plaintiffs and

20 for defendantsy rendering opinions on

21 whether certain conduct violated the

22 standard of care that lawyers are held

23 to I'ye given opinions on whether
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1 lawyers have conflicts of interests,

2 whether certain advertising issues

3 violated the ethical rules. Other

4 areas, guess, would include the

5. unauthorized practice of law, whether

6 lawyers or nonlawyers have engaged in

7 that, and .confidentiality issues. And

8 there have been, I guess, a couple of

9 attorney fee issues as well.

10 Q. Do you have an up-to-date curriculum

11. Vitae or resumé which we could attach

12 which sets .forth, again, your

13 education, employment, publications,

14 presentations, and -- as well as any

15 publications?

16 A. You. know, I do but I don't have it with

17 me. Is there a way we could provide it

18 and then .have you attach it?

19 Q. Sure.

20 MR. PFEFFER: Sure.' Frank, do

21 you have any problem with that?

22 MR. NOVOA: I have no

23 objection.
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1 MR. PFEFFER: Okay. Madame

2 court reporter, I d like to mark that

3 as Exhibit 1 for the purpose of bhis

4 deposition, a curriculum vitae which

5 Mr. Chinaris can provide us.

6 Q. I do have a copy of a CV, Mr. Chinaris,

7 that you had sent me, but it was a

8 while back.

9 A. Yeah. It was several years ago, I

10 think.

11 Q.. Okay. .All right. Yourye been

12 requested be review certain materials

13 by me in this matter involving Ruth

14 Zygmond and. my representation of

15 Ms. Zygmond. Can you tell the Court

16 what specific materials you have

17 reviewed?

18 A. Well, I've reviewed some various

19 materials you provided me,. some cases,

20. I think one article, and some materials 4

21 from the case itself. There were

22 attorney's fee affidavits and petitions

23 from yourself and two other lawyers --
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1 one was named Mr. Newelt, I think it

.2 is, and the other one was -- Z think

3 I've got it here somewhere -± thera

4 were three. of you -- the affidavit,

5 then petition, that you provided -- and

6 Frank Cerino is the other -- third

7 lawyer I've got those petitions.

8 I've got the employer carrier's

9 response to those petitions. I have

10. seen the -- a trial summary that I

11 believe you prepared for a December 6th

12 hearing in the underlying mather, a

13 motion for emergency conference that

14 you provided, and a merit order that

15 was provided by the - issued by the

16 judge. of compensation claims in this

17 case.

18 Q. Okays And have you conducted any

19 independent research or reviewed any

20 additional articles,. journals, other

21 materials that were helpful and

22 utilized by you. in terms of formulating

23 any opinions in this particular .matter?
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1 A. Yes. I've looked at various cases,

2 rules, and an ethics opinion and. looked

3 at an article as well that you had

4 provided to me from the SMU Law Review.

5 Q. Okay.

6 A. And 1 looked. at thei workers ' comp

7 statute, obviously, as well.

8 Q. All right. We've used the term

9 "ethics." And in laymen's terms, the

10 concept of ethics as it applies to

11 lawyers, in essence, what are we

12 talking about as to what ethics are and

13 what the importance is of lawyer

14 ethics?

15 A. Welig ethics is a real important part

16 of the legal profession. Historically,

17 the learned professions --- law,

18 medicine, theology had all really

29 been grouilded irt one form of a code of

20 ethics or another that guided the

21 practitioners in those professions in

22 how they dealt with each other, how

23 they dealt with. members of the public,
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1 how they dealt with -- in the case of

2 lawyers, how they dealt with the court

3 system and, others who are participating

4 in it. So I guess in one sense it is a

5 code of conduct that governs the.

6 members of that profession.

7 In our case nowsidays in law, you

8 have to be licensed by a regulatory

9 authority to practice law. And when

10 you do, you agree to .follow the code of

11 ethics. Like i said, it's a code of

12 conduct based in some degree on

13 principles of morality and fair

14 dealing; but in some other areas there

15 are regulatory aspects that are

16 designed to make sure that tïhe

17 administration of justice runs smoothly

18: and fairly and openly. It's a, I

19 guess, culmination of many years of

20 experience by the lawyers and judges

21 and t-he public that have carved out

22 certain. rules that say this is the way

23 that you need to practice law, this is
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1 the way you need to behave as a lawyer,

2 because it really is for the overall

3 benefit of everybody involved, which

4 includes, of course, the publîc.

5 And guess to some degree, then,

6 it' s a balancing ofi all the various

7 interests that come into play in an

8 attempt to harmonize them as much; as

9 possible so that everything runs

10 smoothly so that the court system

11 works, so that clients can rely on

12 lawyers, that lawyers can relap on each

13 other, and that lawyers are able to

14 treat clients fairly when it comes to

15 compensation.

16 Q And are the general ethical principles,

17 are they codified in Florida law or,

18 rather, by the Florida. Bar in certain.

19 rules of professional conduct?

20 A. Yes. The Florida constitution clearly

21 provides that. the admission of lawyers

22 to the practice of law and the

23 regulation. of lawýers who are admitted
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1 is the exclusive province of the

2 Florida Supreme Court. And the .Florida

3 Supreme Court, in turn, has set up a

4 couple of agencies that assist it and

5 do a lot of the day-torday work in that

6 area, and one. is the Florida Board of.

7 har Examiners which does. the primary

8 work in dealing with people who apply

9 to be admitted to the Bar and testing

10 them and. checking them for proper

il character and fitness and. all that.

12 And then the other agency is the

13 Florida Bar, which is a regulatory

14 agency primarily, and it regulates the

15 conduct of lawyers who are admitted

16 through rules that the Bar develops and

17 proposes to the supreme court. The

18 supreme court, of course, is the

19 ultimate decision-maker in terms of

20 what rules to- adopt and how to enforce

21 them. Most of the ethics rules you can

22 find in the rules of professional

23 conduct which are part of the rules
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1 regulating the Florida Bar that the

2 supreme court has approved.

3 Q. And those rules of professional conduct

4 which set forth. the standards for which

5 lawyers must adhere to, if there is a

6 violation of those rules of

7 professional conduct, does the supreme

8 court have. the. ability or power to

9 discipline a lawyer who violates those

10 rules of professional conduct?

11 A. Yes. There's a pretty detailed

12 procedure set up in the rules

13 regulating the Florida Bar that the

14 supreme court has approved, provides

15 for notice and hearing and due-process

16 protections for a lawyer who is

17 accused. And, ultimately, if a lawyer

18 is found guilty of violating the rules

19 of professional conduct or of, for

20 example, violating the cri-minal law or

21 other conduct that is contrary to the

22 fitness of what we expect out of a

23 lawyer, the supreme court can enter
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1 discipline against that lawyer,

2 anything from admonishing the lawyer

3 to - - up to and including suspend:l.ng

4 and disbarring the lawyer from

5 practice.

6 Q. The oath. that. a lawyer - strike that.

7 In order to be admitted to the

8 Florida Bar to be a practicing lawyer,

9 is a lawyer required to take an oath?

10 A.. Yes.

11. Q. And that oath that all lawyers have

12 taken "- and my understanding is that

13 cath was recently amended. But does

14 that oath take into account the ethical

15 precepts and rules that a lawyer must

16 follow in terms of practicing law or

17 enjoying the privilege to practica law

18 in the state of Florida?

19 A. Yes. A lawyer agrees to follow those

20 rules and to condúct himself or herself

21 professionally in the practice of law.

22 Q. And the ethics and rules of

23 professional conduct applicable in
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1 Florida; are there specific rules that

2 regulate the collech.ion and charging of

3 fees .and costs for the performance of

4 legal services?

5 A. Yes..

6 Q. And is that the rule that is now the

7 Rule 4-1.5 of the Rules of Professional

8. Conduct?

9 A. Right. Rules 4-1.5 is the primary rule

10 dealing with - -

11 .MR. NOVOA- Can you repeat that.

12 rule again, please?

13 MR. PFEFFER: 4-1.5.

14 MR.. NOVOA± Thank you.

15 A. Yes. That is the primary rulé dealing

16 with fees. It sets forth basic

17 standards for fees for charging

18 expenses, and has a number of specific

19 situations that are dealt with in terms

20 of requirements that jou need to follow

21 in order to ethically charge or collect

22 a fee in certain, types of practice

23 area.
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1 Q. Rule 4-1.5(A) prohibits an attorney

2 from entering into an agreement for

3 charging or collecting an illegal,

4 prohibited, or clearly excessive fee or

5 a fee generated by employment obtained

6 through advertising, solicitation not

7 in compliance with the rules of the

8 Florida Bar. The Rule 4-1..3 goes on to

9 state and indicate what is a - i-he

10 factors that are to be considered in

11 determining a reasonable attorney a fee

12 and cost. Can you tell us. From an

13 ethical or regulatory standard, .whah

14 are the interests that play in making

15 sure an attorney's fee is reasonable or

16 why do we have an ethical and

17 professional conduct rule that requires

18 an attorney's fee to be reasonable?

19 A. Well, there are several interests, I

20 think, that are bal-anced when you. talk

2'l about reasonable fees. I guess the

22 overriding interest is that we want

23 lawyers to be fairly compensated for

Baker & Baker Reporting and Video Services
334.262.3332 888.253.3377



155

Timothy P. Chinaris - August 16, 2013

23

1 valuable services they perform for

2 clients and we want clients to pay a

3 fair not excessivej rate for those

4 services. So the idea of a reasonable

5 fee really covers both of those

6 interests . I f you, for examplef charge

7 a fee that is too high a client pays

8 more than really the service might be

9 worth and lawyer gets more, kind of a

10 windfall, that the lawyer might not

11 really have |been set to earn. And it

12 also has a broader effect. If that

13 lawyer's fees are too high, people

14. won't be able to afford lawyers, people

15 will forego lawyers in cases where they

16 really need protection or need.

17 representation or advice and the

18 clients suffer, the public suffers,

19 people are more easily tdken advantage

20 of; and.. our system of -- kind of our

21 free-market system of people being able

22 to contract and take care of themselves

23 is -- doesn't work as well as it should
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1 if one side has legal representation,

2 the other side. can't afford it becausa

3 the lawyer might be charging an

4 unreasonably high fee.

5 On the other hand, you have to be

6 concerned if a fee is too low, because

7 it's been recognized in a variety of

8 areas that if a lawyer is forced to

9 take a fee that .is too low, lawyers

10 being human, there is always that

11 incentive that a lawyer may not provide

12 the client with the -- enough time or

13 enough effort into the case to provide

14 the kind of representation that really

15 we consider competent representation.

16 Q. In other words, from what you're saying

17 there -- would you agree that there is

18 a relationship between the setting of a

19 reasonable attorneyrs fee and the

20 adminisbration of justice?

21 A. Yes. Yes, I think so, because,. like I

22 said, if the fees are too high, people

23 don t get access to lawyers. If the
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