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ARGUMENT
There are three primary reasons why FLVS has standing to litigate the trademark
claims at issue in this case. First, none of K12’s arguments can reduce “all the powers
of a body corporate” to something less than all the powers in a manner that deprives
FLVS of the right to litigate. Second, the broad commercial rights granted to FLVS
necessarily imply the power to sue, and this implied power is not limited solely to
contract actions. Third, K12’s statutory construction that vests the DOS with rights in
the FLVS marks creates statutory conflicts that can only be resolved by finding the
FLVS statute is an exception to DOS ownership.
I.

Where a state entity receives the rare grant of “all the powers of a body
corporate,” there is no need for a separate grant of the right to sue.
FLVS’ enabling statute grants it “all the powers of a body corporate.”

§ 1002.37(2)(c), Fla. Stat. (2013). Where this Court has held that the “capacity of suit
is one of the essential and ordinary incidents to a corporation,” this ordinary, essential
power to sue is one of FLVS corporate powers and is dispositive, by itself, of the
certified question. First Nat'l Bank v. Board of Public Instruction, 93 Fla. 182, 191
(Fla. 1927). In response, K12 has failed to come forward with any authority from any
jurisdiction holding that an entity with all the powers of a body corporate lacks the
authority to sue. Instead, K12 attempts to avoid this problem entirely by arguing the
interpretation of the “all the powers” provision is “outside the scope of the certified
question.” (K12 Answer Brief of 12/16/2013 (“K12 Brief”), p. 32). However, the
1

Certifying Order notes that the Eleventh Circuit’s “statement of the question is not
meant to restrict, in any way, the Florida Supreme Court's response to the question or its
analysis of the issue raised.” (Certifying Order, p 9). The issue is properly before the
Court and is dispositive of the certified question.
In a further effort to construe “all the powers” as something less than all the
powers, K12 is forced to resort to multiple canons of construction and extrinsic
evidence, but it has failed to show there is any need to resort to these canons and
evidence. This Court has long held that “[w]here the statute's language is clear or
unambiguous, courts need not employ principles of statutory construction to determine
and effectuate legislative intent.” Fla. Dep't of Children & Family Servs. v. P.E., 14 So.
3d 228, 234 (Fla. 2009). In its Initial Brief, FLVS challenged K12 to explain how this
grant is ambiguous and in need of construction. (Initial Brief, pgs. 15-16). Far from
doing so, K12 instead contends that the “Statutes Are Clear” and should be “construed
according to their common and ordinary meanings.” (K12 Brief, p. 16) (emphasis
added). Because K12 has made no effort to demonstrate that it is entitled to resort to
multiple canons of construction and extrinsic evidence to construe this language, there
is no need for the Court to consider any such evidence. In accordance with plain,
unambiguous meaning of the words chosen by the legislature, all the powers means all
the powers including the power to sue.

2

If the Court is inclined to consider extrinsic evidence, that evidence further
confirms what the legislature has already declared. K12’s primary attack on FLVS’
standing is its argument that some state entities are expressly granted the power to “sue
and be sued” while FLVS is not, thus suggesting legislative intent to deprive FLVS of
the right to sue. However, none of the enabling statutes K12 cites for this argument
include a grant of all the powers of a body corporate. (K12 Brief, p. 35). The Space
Florida statute K12 cites provides that it is “a body politic and corporate…to foster the
growth and development of a sustainable and world-leading aerospace industry in this
state.” § 331.302(1), Fla. Stat. (2013).1 Instead of a general grant of “all the powers,”
this statute grants only corporate powers for a specific purpose, and this narrower type
of grant is far more common than the comprehensive grant of “all the powers” given to
FLVS. See e.g., the corporate powers provisions of § 379.2254, Fla. Stat. (2013) and §
601.05, Fla. Stat. (2013). Where any entity receives a narrower grant of corporate
powers, it is perhaps necessary to separately grant the right to sue and be sued. It is not
required for FLVS.
FLVS was able to locate only six Florida entities that possess “all the powers of a
body corporate” with no limitations on corporate power. See § 1002.37(2)(l), Fla. Stat.

1

The only other statute cited by K12 for this argument is the Enterprise Florida
Statute. This statute is irrelevant, because the statute itself expressly states that
Enterprise Florida is “not a unit or entity of state government.” § 288.901(1)(a)
Fla. Stat. (2013).
3

(2013); § 374.983, Fla. Stat. (2013); § 1001.72(1), Fla. Stat. (2013);2 § 388.161(2), Fla.
Stat. (2013); § 215.56005(2)(c), Fla. Stat. (2013); and § 1001.63, Fla. Stat. (2013).
None of these statutes separately grants a right to sue and be sued – it would be
redundant in light of the highly unusual and comprehensive grant of all the powers of a
body corporate. To the extent there is any doubt that “all the powers” includes the
power to sue, it is resolved by the illustrative list of powers included in many of these
statutes. While FLVS’ statute grants it all the powers without an illustrative list, other
statutes include a list elaborating on what is included in the powers of a body corporate.
Each time the legislature has done so, the power to “sue and be sued” is part of that list
and confirms that the legislature understands that the power to sue is one of the powers
of a body corporate. See § 374.983, Fla. Stat. (2013); § 1001.72(1), Fla. Stat. (2013);
§ 388.161(2), Fla. Stat. (2013); § 215.56005(2)(c), Fla. Stat. (2013). When FLVS is
granted all the powers of a body corporate (with no illustrative list), it has the power to
sue.
II.

This Court’s authority finding implied power to litigate is not limited solely
to contract causes of action.
Even if FLVS did not have access to the courts by virtue of its statutory grant of

all the powers of a body corporate, such access is necessarily implied “by force of the

2

While each Board of Trustees is affiliated with a state university and “constitutes
the contracting agent of the university,” (Fla. Stat. § 1001.72(3) (2013)) it is not
the university. This is why each state university is separately granted certain rights
including the power to sue and be sued. Fla. Stat. § 1004.23(3) (2013).
4

existing statutes” that authorize FLVS to “deal with the business world as other legal
entities.” First Nat'l Bank v. Board of Public Instruction, 93 Fla. 182, 190-192 (Fla.
1927). K12 attempts to undercut this implied power to litigate by arguing the authority
is limited solely to contract cases, but this claim does not withstand scrutiny.
It makes no sense to limit this authority solely to contracts because of the
interrelated nature of intellectual property and contract causes of action. K12 concedes
that the power to contract necessarily implies the power to litigate contracts because “a
contract which is not mutually enforceable is an illusory contract.” (K12 Brief, p. 33
(internal citation omitted)). FLVS’ contracts with its customers place strict limitations
on the use of FLVS marks. (See Exhibit N attached to R 30, Answer No. 21). Under
K12’s theory, FLVS has the power to litigate every trademark issue as long as it is
addressed in a contract, but no power to litigate the very same issues apart from a
contract and even no “power to enforce that termination” of a contract. (K12 Brief, p.
31).

But FLVS is separately granted rights in “licenses” and in “trademarks”

(§ 1002.37(2)(c), Fla. Stat. (2013)), and there is no plausible reason why it would have
the power to litigate the former but not the latter, particularly where the subject matter
at issue in each is the same.
The ill-fated nature of K12’s attempt to force the authority to fit its theory is most
apparent in its discussion of the Fifth Circuit’s Roberts decision. (K12 Brief, p. 33).
Contrary to K12’s assertions, the Roberts court did not decide whether the school board
5

had the authority to litigate contracts. Instead, the court itself described the “question
presented here, [as] whether the Board of Public Instruction was a political subdivision
of the state and as such, unable to invoke the Municipal Bankruptcy Act.” Roberts v.
Board of Public Instruction, 112 F.2d 459, 461 (5th Cir. 1940) (parenthetical added).
Because the school board was granted corporate rights, the court found it had the power
to seek relief in bankruptcy court generally. This was never a breach of contract suit.
The “composition” discussed in Roberts is not an agreement entered into before the
lawsuit that creates the right to sue – It is a species of relief granted after the school
board established its right to sue. Moreover, this type of bankruptcy relief bears only
some similarities to a contract because the “requisite majority bind all” in a
composition, and it can, therefore, be enforced even against parties who never agreed to
it. American United Life Ins. Co. v. Haines City, Fla., 117 F.2d 574, 576 (5th Cir.
1941).
That some, but not all of these cases, arise in a breach of contract context does
nothing to limit court access solely to contract disputes. The authority to sue is, instead,
“implied by force of the existing statutes” and the “contracts” and extends to the degree
necessary to protect the commercial rights granted in those statutes. First Nat'l Bank v.
Board of Public Instruction, 93 Fla. 182, 192 (Fla. 1927). As with the FLVS statute,
these statutes routinely grant rights beyond just the right to contract. In First National
Bank, the Court found “implied powers” including the right to sue necessarily arose
6

“when the Legislature created this Board a corporation, and authorized it to contract, to
borrow money, to create obligations and to deal as an entity with the business world3
within limitations prescribed.” Id. at 190 (emphasis added). This implied authority to
sue is not based solely on “contract” rights. It also flows from separately granted right
to “to deal as an entity with the business world” generally. By the express language of
these opinions, the implied right to sue arises from statutory rights beyond just the right
to contract.
K12 also tries to distinguish the Klemm case by arguing that the state entity had
the benefit of a statute authorizing it to sue and be sued. (K12 Brief, p. 33, fn. 18).
Whether that statute applied, however, was a disputed matter in Klemm, and the court
found that, even if such power was not expressly granted “under the terms of the Acts
making the law as quoted applicable, it must be conceded that the power is conferred.”
Klemm v. Special Road & Bridge Dist., 139 Fla. 323, 326 (Fla. 1939). The “broad
powers” vested in the Klemm case “necessarily implied the power to sue and be sued”
(Id.), and the broad powers vested in FLVS necessarily imply the same power to sue.
Each of these cases holds that the power to sue is implied from the rights granted
by statute. The FLVS statute grants FLVS rights in “trademarks” and “[t]rademark
law, like contract law, confers private rights, which are themselves rights of exclusion.”
3

This opinion as reported by Lexis contains a typographical error in which
“world” is reproduced as “would,” which does not make sense in context. FLVS
consulted the original reporter to confirm that “world” is correct. See copy of the
Southern Reporter at Exhibit A hereto providing the correct term.
7

K Mart Corp. v. Cartier, 485 U.S. 176, 185-186 (U.S. 1988) (emphasis added). FLVS
cannot possess these statutorily granted rights of exclusion without the power to enforce
that exclusion in court. If the right to sue is not expressly granted in FLVS’ statute (see
Section I), it is necessarily implied.
III.

FLVS’ implied right to sue is established by the absence of any contrary
authority on ownership and the fatal defects in K12’s statutory
interpretation.
FLVS’ Initial Brief cites a long line of cases holding that the trademark rights

granted to FLVS define what it means to be an owner. (Initial Brief, pgs. 34-35). In
response, K12 has failed to come forward with any authority from any jurisdiction
holding that an entity with the right to “acquire, enjoy, use and dispose of” property is
something less than the owner. Instead, K12 is reduced to arguing that this line of
authority does not apply to intellectual property. (K12 Brief, p. 26).

There are

differences between physical and intellectual property, but none of those distinctions
apply to this language conveying the most fundamental rights of ownership. One can
acquire, enjoy, use and dispose of both types of property, and there is no reason why
this grant would convey less authority over intellectual property than it does over
physical property. As the owner of these rights on the state’s behalf, FLVS necessarily
possesses the power to protect those rights in court.
K12, however, repeatedly finds it incredible that FLVS would claim “authority
to enforce intellectual property owned by the State.” (See e.g., K12 Brief, pgs. 33, 37).
8

However, the “K12 Defendants and FLVS agree that all assets of the State of Florida
are held by departments and agencies of the state” (R 56, p. 5), and the only way these
assets are ever enforced is when a state entity enforces them on the state’s behalf. K12
only finds this arrangement odd when construing the FLVS statute. When interpreting
the statute that grants DOS rights in property “owned and held by the state”
(§ 286.021), K12 correctly recognize that this is the “standard statutory arrangement” in
which the “DOS is merely charged with managing and enforcing those assets on behalf
of the State.” (K12 Brief, pgs. 38 and 39). There is no reason to reach a different
conclusion when the same “standard statutory arrangement” is employed to grant FLVS
rights in the FLVS marks that are also owned by “the state.”
K12 still contends the FLVS statute contains “unambiguous statements
differentating [sic] the role and rights of ‘the state’ from those of FLVS.” (K12 Brief, p.
26). As FLVS has repeatedly explained, both sentences K12 relies on address the same
“such” rights in “trademarks,” “licenses” and “other rights or interests.” (Initial Brief,
pgs. 35-36). Where both sentences address the same “such” rights, this provision can
only be construed as granting the rights to FLVS and then confirming that those same
“such” rights are owned by the state. It is telling that K12 has never attempted to
address this problem despite FLVS repeatedly pointing it out.
Florida statutes frequently refer to departments or agencies and “the state” in the
same provision, but K12 only concludes these references require different roles and
9

rights when construing the FLVS statute. Where the DOS statute references the rights
of the DOS and the state, K12 finds no need to differentiate DOS and “state” rights.
Similarly, the Florida statute on tidal lands provides that title is “vested in the state” and
that the land is “owned by the state” while at the same time noting that title “is vested in
the Board of Trustees of the Internal Improvement Trust Fund.” § 253.12, Fla. Stat.
(2013). As with the FLVS statute, this is but another way of describing the “standard
statutory arrangement” (K12 Brief, p. 39) in Florida in which state entities always hold
and manage property on the state’s behalf.
K12 also argues that FLVS is “merely a licensee of marks owned by the State—
and a non-exclusive license at that.” (K12 Brief, p. 25). In its Initial Brief, FLVS
pointed out that FLVS is granted rights in “trademarks” and “licenses,” and these
separate rights cannot be reduced to a single license right. (Initial Brief, pgs. 36-37). In
its Answer Brief, K12 again focuses on FLVS’ right to “licenses” while studiously
avoiding the separate grant of rights to acquire, enjoy, use and dispose of “trademarks.”
§ 1002.37(2)(c), Fla. Stat. (2013). Such an interpretation impermissibly eliminates the
trademark rights expressly granted to FLVS, and K12’s inability to resolve this problem
is fatal to its interpretation of the FLVS statute.
The legislative history of the FLVS statute does not render FLVS’ interpretation
unreasonable. (K12 Brief, pgs. 23-24). That a state ownership provision was added
after initial drafting of the bill is as consistent with FLVS’ interpretation as it is with
10

K12’s, and legislative history statements that merely reiterate the text of the statute itself
do nothing to further illuminate legislative intent. Nor does the alleged rejection of
FLVS’ amendment, when that amendment was never incorporated into a bill, much less
debated by the legislature. Moreover, FLVS explained that it sought this amendment
“to prevent misinterpretation of the current version of 1002.37(2)(c)” of the kind K12 is
now advancing. (See counsel’s correspondence to a legislator at R 30-1, p. 6). Nor is
there any merit to K12’s policy argument that DOS control of the FLVS marks was
intended to centralize authority and prevent conflicts. (K12 Brief, pgs. 42 - 43). As an
initial matter, there are no conflicts between Florida state entities regarding the FLVS
marks because the Department of Education (“DOE”) never “expressly approved”
K12’s infringing marks, as K12’s own head of the Florida Virtual Academy admitted.
(R 40, Exhibit F, p. 152, lines 4-7). Nor is the DOS some higher or more centralized
authority that will prevent conflicts. It is simply a different state entity with a different
role, and the supposed conflicts are, if anything, more likely with DOS control because
the DOS has virtually no involvement with the DOE, while FLVS does. (See e.g.,
§ 1002.37(1)(a), Fla. Stat. (2013)).
When the FLVS statute is properly construed to mean FLVS managing the
FLVS marks on the state’s behalf, the state ownership language is not rendered
meaningless, as K12 claims. (K12 Brief, pgs. 25-26). As noted in FLVS’ Initial Brief
(pgs. 38-39), the legislature created a new and unusual entity in FLVS that raised
11

questions concerning whether the fruits of FLVS’ labors would be public or private
property. The provision confirming ownership by the State of Florida with every
management right conveyed to FLVS eliminates this question. That is all this provision
does, and there is no reason to interpret it as vesting rights in another state entity.
IV.

K12 cannot resolve the conflict between the FLVS and DOS statutes that its
interpretation creates.
K12 argues essentially that there is no conflict between the FLVS and DOS

statutes because all the rights are ultimately held by the state anyway. (K12 Brief, pgs.
38-39). No one disputes that FLVS’ assets are owned by the state. However, one
cannot gloss over the crucial question of which state entity has the right and duty to
manage those assets.
K12 attempts to resolve the conflict it creates in the exclusive licensing rights
by arguing that “[i]f FLVS acquires ‘any’ license, id.; DOS can issue written consent to
the licensee.” (K12 Brief, pgs. 39-40). If only DOS can grant consent to use trademarks
(i.e., trademark licenses), what could FLVS possibly be acquiring?

If DOS has

authority over the FLVS marks, the answer is nothing. The DOS statute provides that
“no person, firm or corporation shall be entitled to use the same [marks] without the
written consent of said Department of State.” § 286.021, Fla. Stat. (2013) (parenthetical
added). Only DOS can grant permission to use the marks subject to is control. If the
DOS has control over the FLVS marks, FLVS has no power to acquire, enjoy, use and

12

dispose of licenses, and K12’s interpretation thus requires this grant of licensing power
to be written out of the FLVS statute.
K12 also argues that DOS could “issue a license” but FLVS would be free to
“‘enjoy, use and dispose’ of the license.” (K12 Brief, p. 40). Because “the state” only
holds property through its agencies and departments, “the state” is not a party to any
license agreements, and any such agreements would be between the DOS and the
licensee. K12 is, therefore, arguing that the DOS could enter a license agreement to
which FLVS is not a party, but FLVS would still have the right to terminate the DOS’
agreement. This makes no sense and further illustrates the impermissible statutory
conflicts K12’s interpretation creates.
K12 also argues there is no conflict in the provisions granting both FLVS and
DOS exclusive authority to financially benefit from the marks because the Court need
not trouble itself with this “hypothetical scenario.” (K12 Brief, pgs. 40-41). This
problem is far from hypothetical: FLVS has a multitude of licensees that pay FLVS
money in exchange for the right to use FLVS’ trademarks in conjunction with the
courses FLVS provides. (See Exhibit N attached to R 30, Answer No. 21). If the FLVS
marks have been entrusted to the DOS with the exclusive licensing authority provided
in Section 286.021, there is a very real, very present problem with FLVS receiving
revenue from its own licensing efforts. Moreover, this dispute concerns canons of
statutory construction, and there is no requirement that the conflicting statutory rights
13

actually be used in the real world before resolving the conflict. Nor could “FLVS could
take that matter up with DOS” (K12 Brief, p. 41) if both entities were collecting
royalties.

The legislature expressly determined that “[a]ny funds realized

from…trademarks, or licenses…shall be used to support the school's [i.e., FLVS’]
marketing and research and development activities.” § 1002.37(2)(c), Fla. Stat. (2013).
Where FLVS is required to use all funds generated from all FLVS trademarks “to
support the school,” it has no discretion to allow the DOS to collect “royalties” or
“other consideration” on whatever terms DOS “shall deem proper.” §286.031, Fla. Stat.
(2013). The statutory conflict here is plainly apparent because this is precisely what the
DOS is allowed to do under its own statute.
Similarly, K12 argues there is no conflict between the extensive rights granted to
FLVS and the grant to DOS of the “legal title and every right, interest, claim or
demand” in trademarks because the “fact that DOS has ‘every right’ does not mean that
it has exclusive rights.” (K12 Brief, p. 42). The rest of the sentence K12 is quoting
from could hardly be more clear in establishing DOS’ exclusivity: Again, no one “shall
be entitled to use the same [marks] without the written consent of said Department of
State.” § 286.021, Fla. Stat. (2013) (parenthetical added). Moreover, in addition to
being granted “every right,” DOS is also granted “legal title,” every “interest,” every
“claim” and every “demand” relating to the marks. (Id.) Nearly identical language has
been used in trademark assignment forms from a leading treatise and recognized by the
14

courts as conveying all trademark rights. Gilson, Trademark Protection and Practice,
Forms 5:28-12 to 5:28-15 (2013); In re Roman Cleanser Co., 43 B.R. 940, 944 (Bankr.
E.D. Mich. 1984). It defies common sense and the plain meaning of the statutory
language to claim this provision is intended to establish a power sharing arrangement
between FLVS and DOS. By the express language of its statute, the DOS has exclusive
authority over the marks subject to its control. If the DOS statute is interpreted to
include control over the FLVS marks, it directly conflicts with the separate and
comprehensive statutory grant of trademark rights to FLVS. This conflict can only be
resolved by finding the specific FLVS statute is an exception to the general DOS
statute.
K12 also dismisses the potentially disastrous impact its interpretation could have
on the assets of FLVS and other state entities as a “parade of horribles” that is beyond
this Court’s jurisdiction. (K12 Brief, p. 43).

The Eleventh Circuit certified this

question, in part, because “it affects the respective rights of various Florida agencies
and departments” (Certifying Order, p. 9), and the effort to destroy these highly
valuable assets is coming if this erroneous statutory construction is allowed to stand.

15
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