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I The District Court Denied Due Process By Deciding The Ultimate
Constitutionality Of The Canker Law.

The state argues plenary review was proper since the constitutionality of a
statute is a pure question of law and, thus, limiting the presentation of evidence was
harmless. But theconstitutionality of astatute may present mixed questionsof law and
fact. LykesBros. v. Bd. of Commn's of Everglades Drainage District, 41 So.2d 898,
900 (Fla. 1949). Here, tellingly, the state' s assertion that the issues presented are
purely legal appears after the state’ s twenty-two (22) page statement of facts.

The state al'so erroneously claims the temporary injunction hearing was, in
redity, afull trial, and that although there was no new discovery, Petitioners had full
discoveryinprior cases. Petitionersconducted nowrittendiscovery inthe November
2000 proceeding, which was tried within weeks after filing. The only relevant
discovery was in connection with a DOAH administrative challenge. However, as
detailedintheinitial brief, the state refused to produce most of the documents sought,
includingthe Gottwald data. Thisledtoanorder compelling productionand granting
acontinuance of thefinal hearing. Thestate never complied, choosinginstead to seek
review of the order, which the First District upheld, ruling that due processincludes
theright to conduct “full andfair discovery prior tothehearing.” Dept. of Agriculture
v. Broward County, 810 So.2d 1056, 1057-58 (Fla. 1 DCA 2002).

Thelimited scope of earlier discovery isbest shown by thefact that Petitioners
did not depose any of the four experts upon whom the statereliesin itsanswer brief.
Dr. Madden’ stestimony wasgiven during the November 2000 proceeding, and hewas
not deposed before that testimony. (Reply Appendix (“RA”):2:178). Likewise,
Petitioners have never deposed Drs. Graham, Scherm or Gottwald. The state and
Gottwald each refused to produce Gottwald’ s data prior to the temporary injunction

hearing. (T:1044). Petitioners presented the strongest temporary injunction case



possible without Gottwald' s data and without deposing the state' s experts.

The state’ s assertion that the trial court acknowledged it conducted afull trial
Isequally specious. The state twice mischaracterizesthe temporary injunction order
on page 24 of itsanswer brief. First, the state claimsthetria court acknowledged its
ruling adjudicated “ thefundamental congtitutionality of astatute.” Readincontext, the
referenced language merely contrasted the instant claimswith those addressed in the
November 2000 proceeding, to show why exhaustion of administrativeremediesisnot
required. Second, the state claimsthetrial court recognized that, after itsruling, there
remained “only atrial upon damages under inverse condemnationlaw.” Inlanguage
that speaks for itself, the trial court was merely stating the extent to which it was
permitting intervention by parties outside Broward County.

Elsewhere in the answer brief, the state claims that the temporary injunction
hearingwasa*“full-blown” tria involving a“full evidentiary presentation,” and that the
constitutionality of the Canker Law was“fully litigated.” These claimsare belied by
thetrial court’ srepeated directionthat the partieslimit their evidence and argument to
Issuesrelating tothetemporary injunction. (T:277, 301, 370, 378, 490-91, 680, 954-
55, 1393, 1437, 1516). Instructively, the state periodically objected to questions on
thegroundthey wereirrelevant toatemporary injunction (T:1477-78), and Petitioners
closing focused on the elements of atemporary injunction. (T:1676).

Simply stated, Petitioners conducted no discovery and were, therefore, unable
to present a complete case. Important constitutional principles should not be
established on the basis of a stunted record. The trial court did not abuse its
discretion in preserving the status quo pending reasonable discovery and trial.

II:  TheCanker Law DeniesDue ProcessUnder Corneal, Which TheDistrict
Court Erroneously Determined Was I napplicable.

Corneal isthe controlling substantive due process case when the state destroys



private property, whichis“an extremeexerciseof thepolicepower.” Corneal v. Sate
Plant Board, 95 So.2d 1, 4 (Fla. 1957). The state continuesto argue that the Canker
Law should not be subjected to Corneal’s exacting judicial scrutiny since, in
8581.1845, the state “[chosg] to pay compensation” within the meaning of Corneal.
Thestate’ schoiceunder 8581.1845isclear. For thefirst tree destroyed on any
property, the state chose not to pay any money. The owner iseligible for a*“shade”
card. Nothing in the record suggests the “shade’ program is even a state program.
Thus, the state did not choose to pay compensation for thefirst tree on each property.
With regard to each additional tree, the state choseto pay $55, “ subject to the
availability of appropriated funds.” 8581.1845(1). Thestate has, therefore, expressly
reservedtheright not to pay. Sincetheinitial brief wasfiled, theappropriationshbill for
next fiscal year wasenrolled and, not surprisingly, the statetook full advantage of the
district court’ sinterpretation of Corneal. Conf. Rpt. on Fla. Sen. S2-A, Item 1396A
(May 27, 2003). Despite that the state has targeted 200,000 trees for imminent
destruction, only $1 million was appropriated for compensation. (RA:3). Thus, the
state chose to pay $55 for about 18,000 trees, and chose to pay no compensation,
whatsoever, for theremaining 182,000 trees. Evenfewer treeownerswill receivethe
$55 payment if the state, as authorized, uses $500,000 of the $1 million to administer
the compensation program. 8581.184(5), Fla. Stat. The remaining property owners
will receive the $55 when the state decides to appropriate sufficient funds, if ever.
Even for the “lucky” few who receive any compensation, $55 is a token
payment. Thestate estimatestheaveragetargeted treeisworth $438.00. (RA:4). The
state arguesthat token compensation satisfies Corneal becauseit would be improper
to legidatively fix compensation.
Thereisadistinction, of course, between fixing compensation and conceding
that state action effects acompensabletaking. While the state is not permitted to do



theformer, itisrequiredto dothelatter to avoid Corneal’ s* narrowest limitsof actual
necessity” scrutiny. Recognizing this obligation, the state attempts to nuance the
position it hastaken hereandin Patchenv. Dept. of Agriculture. 817 So.2d 854 (Fla.
3d DCA 2002), rev. granted, 829 So.2d 919 (Fla. 2002). Infootnote 16 of itsanswer
brief, the state claimsit doesnot challengewhether the destructioniscompensable, but
rather only that, beyond the $55, the “ courts should award zero dollars of additional
compensation.” This argument is pure sophistry.

Appellate courts do not determine the amount of compensation. The state
claims, without merit, in Patchen and herethat thetargeted treesare nuisances, sotheir
destructionisnot ataking. The stateisrefusing to concede ataking, and istrying to
hide that fact. If the state truly conceded a compensable taking, as required under
Corneal, al it had to do was comply with this Court’s decisions in Smith and
Bonanno, both cited in the answer brief. State Plant Board v. Smith, 110 So.2d 401
(Fla. 1959); Dept. of Agriculture v. Bonanno, 568 So.2d 24 (Fla. 1990).

Bonanno discussed the compensation statutes enacted after this Court’s
Corneal and Mid-Florida Growers decisions:

The administration of the Canker Program and the
subsequent judicial and legidlativeresponseareremarkably
smilar to that which occurred as a result of efforts to
eradicate the citrus disease known as spreading decline
caused by the burrowing nematode. In Corneal v. Sate
Plant Board, 95 So.2d 1 (Fla. 1957), this Court held that
the State Plant Board could not destroy healthy trees
thought ultimately to be subject to the disease without
aying compensation to the owners. Thereafter, the
egislatureenacted astatute providing for the destruction of
uninfested trees upon the payment of “just and fair
compensation ...”
568 So.2d at 27. Similarly, in Dept. of Agriculturev. Mid-Florida Growers, Inc., 521
S0.2d 101 (Fla. 1988), “this Court held that the state was required to compensate the

owners of healthy but suspect citrus plants destroyed under the Canker Program.”



Bonanno, 568 So.2d at 26-27. The state responded with Chapter 89-91, Laws of
Florida, pursuant towhich the Legidaturerecognizeditsobligationto provide“full and
far compensation,” established a schedule of “presumptive full and fair
compensation,” and provided for hearings so tree ownerswishing to do so could seek
to prove the presumptive compensation was insufficient.

The compensation statutes at issue in Smith and Bonanno show what is
requiredfor thestateto “ chooseto pay compensation” withinthemeaning of Corneal.
8581.1845 fallswoefully short of those compensation statutes, and thereforeisnot an
effective surrogate for the exacting judicial scrutiny otherwise applicable under
Corneal.  The district court’s ruling eviscerates Corneal, and gives the state
unchecked power to destroy private property. Because the state did not choose to
pay full compensation, the Canker Law is unconstitutional.

[I1:  Even If TheCorneal Standard Was|napplicable, Petitioner s Sufficiently

Conker L aw Denies Both aubstantive And P acedir sl bue Process.
Substantive Due Process If Corneal Test Inapplicable.

After finding Corneal’ stest ingpplicable, thedistrict court ruled that the Canker

Law should receive mere rational basis scrutiny. In support of such test, the state
relies on only one case which addressed state destruction of private property. Miller
v. Schoene, 276 U.S. 272 (1928). Miller addressed cedar treesinfected with adisease
the evidence demonstrated wasfatal to appleorchards. The Supreme Court ruledthat,

“whenever both existed in dangerous proximity” (two miles), the state was required
to make achoice. It could either destroy the infected trees, or do nothing and allow
the infected trees to destroy the commercially important orchards. 1d. at 278-80.
Here, it remains disputed whether canker would even materially impact groves, let
aone prove fatal. More importantly, however, the Canker Law mandates the

destruction of potential host treesstatewide; Miller approved the destruction of trees
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in close proximity to the orchards only to create the necessary buffer zone. Thefatal

nature of the disease, coupled with the close proximity, is what made the choice
necessary. The answer brief completely glossed over this crucial distinction.

Other cases cited by the state actually demonstrate that, when state action
abridges a fundamental right, the rational basis test is inapplicable. E.g. Lane v.
Chiles, 698 So.2d 260, 263 (Fla. 1997) (strict scrutiny should be applied when state
action abridges afundamental right (fishing is not fundamental right)); Litev. Sate,
617 So.2d 1058, 1060 n.2 (Fla. 1993) (same; driving is not fundamental right). In
arguing that therational basistest isthe“bedrock principle’ of due processanalysis,
the state cites a plethora of economic and business regulation cases which do not
abridgefundamental rights. For these cases, the state correctly notesthat “theburden
isontheparty challenging legidationto negat[e] every concelvablerational basiswhich
might support it,” and that a statute should be upheld even if “based on rational
speculation unsupported by evidence or empirical data.”

Thefallacy in the state’ sargument isthat this type of non-scrutiny is patently
inconsistent with the nature of the rights at issue here. In Inre Forfeiture of 1969
Piper Navajo, this Court made clear that the reason strict scrutiny is applicablewhen
the state seeksto confiscate private property isbecause“ property rightsare protected
by a number of provisions in the Florida Constitution” including Article I, 82. 592
S0.2d 233, 235-36 (Fla. 1992). Corneal made clear the foundational importance of
private property rights, and the catastrophic consequences of the state possessing
excessive power over private property. If the state is permitted to destroy private
property based on rational speculation unsupported by evidence, the statewill possess
an unacceptable level of power over private property.

What separatesthiscasefrom any case cited by the state, even the caseswhere

private property was confiscated and strict scrutiny applied, istheunprecedented level
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of stateintrusion. The Canker Law goesfar beyond atemporary seizure of property
or even isolated destruction of property. It isperhapsthe statute most destructive of
private property in state history.

Thedestructiveimpact isexacerbated by thedistrict court’ sauthorization of de
facto perpetual licenses permitting constant, surprise intrusions into residential
property. This Court has recognized the “substantial constitutional principle’ that
“residential property” has*“ specia significance” andthat “anindividual’ sexpectation
of privacy and freedom from governmental intrusion in the home merits special
constitutional protection.” Dept. of Law Enforcement v. Real Property, 588 So.2d
957, 963-4 (Fla. 1991). Accord Oliver v. U.S, 466 U.S. 170, 178 (1984) (curtilage
area of private home entitled to same heightened protection as home itself).

TheCanker Law isnot abusinessregulation. It mandatesthe massdestruction
of private property on residential property, an extreme exercise of the police power.
The state has not presented any precedent for applying mere rational basis scrutiny.

Thestate next arguesthe Canker Law surviveseven strict scrutiny. Thestate's
lead argument is that the compelling state interest is demonstrated by preamble
language from a prior statutory amendment, which purportedly states that any
interferencewith the eradication programwill devastatethe citrusindustry. Thestate
assertsthat Florida scourtsmust yield to legidlative claimswhen they are sufficiently
aarmist. The separation of powers principle requires more of courts. Clever
legidative staff should not be permitted to circumvent fundamental congtitutional rights
by formulating artful characterizations. Keshbrov. City of Miami, 801 So.2d 864, 873
n.16 (Fla. 2001). When property and privacy rights are so gravely impinged, courts
should not be expected to rubber-stamp state action. As this Court held in Smith,
when fundamental constitutional rightsareat stake, theactual facts, and not legidative

claims, govern the due process analysis. The extreme deference to the Legislature
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sought by the state is the antithesis of strict scrutiny.

The state further notes that Gottwald’s study was endorsed by a state task
force, peer review and the testimony of three scientists, implying that the study has
already survived strict, albeit nonjudicial, scrutiny. Evenif thisprivatescrutiny could
substitute for judicial scrutiny and the adversarial process, none of these persons or
entities strictly scrutinized Gottwald’'s study. The state task force made its
recommendation in 1999, without ever seeing Gottwald's data, and well before
Gottwald's“re-analysis’ resultedinradical datachanges.! The peer reviewersdid not
seethedata.? Dr. Madden, who testified during the November 2000 proceeding, never
even saw Gottwald's preliminary data. (RA:2:176-77, 79). Dr. Graham, who co-
authored the Gottwal d report and wastherefore defending hisownwork, testified that
he “accepted,” but did not verify, Gottwald’s spread distance tables and crucial
assumptions. (T:723, 755). Dr. Scherm only reviewed Gottwald’ s publications, not
his data, and received hislargest grantsfrom Gottwald’ semployer. (T:1527, 1579).

Drs. Scogginsand Stall, Petitioners' principal experts, each shot enough holes
in Gottwald’ sstudy tojustify thetemporary injunction. ThestateclaimsDr. Scoggins
said he lacked the expertise to opine on the study. Dr. Scoggins testified the study
used avery simple statistical analysishefully understood, and that the only limitation

1 On page 8 of its answer brief, the state argues that the datain the
preliminary draft reviewed by the task force was aready more “weighty” than data
typically collected. Gottwald admitted, however, that he included only selective
datain the preliminary draft. Petitioners are not concerned with the amount of data
collected, but rather, asthe trial court noted, Gottwald' s arbitrary decision to
include only that data supporting his pre-conceived conclusions.

2 On page 47 n. 18 of its answer brief, the state implies the peer
reviewers had access to Gottwald’ s data. Thisis unsupported by the record.
Gottwald could not have been clearer that no one aside from his USDA colleagues
had access to hisdata. Others had only the spread distance tables resulting from
Gottwald’ s subjective analysis of selective data. (T:602-3, 619-20, 625).



on his analysis was he did not have Gottwald’ s underlying data. (T:119-20).

The state could not impugn Dr. Stall’ scredentials. Not only ishe arenowned
canker expert, but he worksfor the state. Dr. Stall’ s testimony on dormancy proves
Gottwald’s spread distance tables are useless. The state's handling of the crucial
dormancy issue demonstrates yet another inconsistency in Gottwald’ s explanations.

On pages 11-12 of its answer brief, the state claims that Gottwald denied
dormancy was aproblem for his study since any dormancy would not exceed the 18-
month time period of his study. Gottwald’s true position on dormancy was stated
duringascientific meetingin2000. At that meeting, Dr. Stall stated that treescan have
dormant infections for up to two years, so, during Gottwald’s study, Gottwald may
have wrongfully assumed that newly-detected infections represented di sease spread.
In aword, Gottwald responded that he “absolutely” agreed with Dr. Stall. (RA:5).
In fact, Gottwald went further, stating “when you talk about the time periods of
dormancy for citruscanker, ayear or two probably isagrossunderestimatethere, too.
These things can survive multitudes of years under the proper conditions....”?

Simply stated, since Petitioners did not have Gottwald's data and never
deposed him, Gottwald could say whatever he wished with relative impunity. The
state’ s experts had the right to accept Gottwald at hisword without any verification.
Petitionershavetheright to conduct discovery andto present at trial afull evidentiary
record upon which basis the court may strictly scrutinize the Canker Law.

Likewise, none of the state’ switnesses claimed canker could not be addressed

through lessdestructive means. According to the state, sincethe Legislature decided

8 (RA:5). On page 10 of its answer brief, the state also claimed the
lesion dating performed during Gottwald’ s study accounted for dormancy. The
referenced testimony actually refers to latency, which isthe 7-14 day period after
infection but before symptoms appear. Dormancy is a completely different
concept, resulting in the disappearance of previously-existing canker symptomes.

9



to eradicate canker statewide, no other options can be considered; and since
Petitioners did not prove that less-destructive measures would achieve statewide
eradication, the Canker Law is constitutional. Answer Brief at 44.

Neither the district court nor the state identified a single case supporting the
statewidedestruction of potential host plantsto protect ageographically-concentrated
industry. Thestatefailedto demonstratethat statewideeradicationisrequired and that
the 1,900-foot zoneisnecessary to achieve statewideeradication. Infact, initsanswer
brief, the state did not even addressthefact that the destruction zonewasdramatically
increased as a matter of convenience, and that Brazil, which focuses on prompt
inspection, is able to eradicate using destruction zones 90% smaller.

Other facts showed statewide destruction is not necessary. Since the longest
spread shown by Gottwald was only 2.16 miles, the state failed to demonstrate why
abuffer around the citrus growing region, like the 2-mile buffer in Miller, would not
be sufficient. Infootnote 6 and on page 16 of itsanswer brief, the state concedesthat
infected treesin southeast Floridacannot spread canker into groves. On pages42-43
of theanswer brief, the state clamsonly that abuffer would not work because canker
can betransported 6-7 milesby hurricane (T:741-42) or farther by human movement.

Even if the state’' s claim about hurricanes was proven, a 7-mile buffer around
the commercial region would prevent spread into the region. To control human
spread, the state has enacted regulations to prevent the movement of plant materials
from canker-infested areas, and regulations requiring thorough decontamination of
those entering groves. Fla. Admin. Code R. 5B-58.001. For canker to spread into
groves, both the quarantine regulations must be violated and the groves must fail to
protect themselves by not enforcing clear decontamination requirements.

Additionally, on pages 44-45 of its answer brief, the state asserts its experts

testified that endemic canker, unlike dozens of other plant pests, cannot be managed
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by groves. To the contrary, the state’' s experts admitted that windbreaks, chemical

treatments and other management practices effectively control canker in groves, and
allow production of blemish-free fruit. (T:607-08, 612, 750-51). The state’s top
eradication manager also admitted non-destructive measures do control canker, but
claimed that was irrelevant since the state’ s policy isto eradicate canker. (T:1460).

Pr ocedur al Due Process.

The temporary injunction is also proper under Smith, which controls the
procedural due process analysis. In Smith, this Court ruled that a predeprivation
hearing may be denied only when atrial court finds, from theactual facts devel oped,

that the targeted property presents an imminent threat to a compelling state interest.
110 So.2d at 408-09. Here, the facts show that trees in southeast Florida do not
imminently threaten the citrus industry.

Initsanswer brief, the state does not deny that it routinely waits monthsbefore
removing known infected trees in southeast Florida, or that it allowed thousands of
known infected treesto remain standing for up to two years during Gottwald’ sstudy.
Rather, the state argues only that when the district court noted that the state’s own
conduct “suggests that even [the state is| not concerned that these trees pose an
immediatedanger tothecitrusindustries,” thedistrict court wasnot implying that there
was enough time for a predeprivation hearing.

The only obstacle to a predeprivation hearing identified in the answer brief is
that ajury trial would take too much time. The state ignores the fact that if canker
could directly, let aone imminently, spread from southeast Florida to the distant
commercial growing region, that region would have been infested shortly after
Gottwald' s study began, since thousands of known infected trees were allowed to
remain in place. The state also ignores that the right to have a jury determine
compensation is statutory, not constitutional. Bonanno, 568 So.2d at 28. The state

11



could have established an administrative panel to quickly resolve compensation. |d.
The state tried to distinguish canker from spreading decline, the plant disease
at issuein Smith. On page 31 of its answer brief, the state clams “ canker’ s spread
potential is not limited, but instead progresses towards the groves by leaps and
boundswitheachrainstorm.” A stateexpert testified that routinerainstorms, at most,
spread canker to immediately neighboring trees. (T:741). The longest distance
Gottwald claimed to observe during histwo-year study was 2.16 miles. Even if the
state’ sclaim of 6-7 mile spread by hurricane wastrue, the targeted treesin southeast
Florida are counties away from the commercial growing region.* The state’'s own
conduct, and the results of Gottwald’s study, support the trial court’s preliminary
finding that the fundamental right to a predeprivation hearing cannot be denied.
Unable to reconcile Smith, the state tries to confuse the issue by citing to a
series of ingpposite cases. Fuentes v. Shevin involved a temporary seizure of
property, followed by a hearing during which the property owner could regain
possession. 407 U.S. 67,73 (1972). Hodel v. Va. Surface Mining & Reclam. Assoc,
Inc. aso addressed a temporary cessation of property rights. 452 U.S. 264, 301
(1981). Thiswasalowed only because “ swift action [was| necessary to protect the
public healthand safety.” 1d. at 266. The U.S. Supreme Court noted that deprivation
of property to protect human safety is“‘[o]ne of the oldest examples’ of permissible
summary action.” 1d. at 300-01 (citations omitted). Catanzaro v. Weiden was the
only casecited by the state that permitted summary destruction of property. 188 F.3d
56, 63 (2d Cir. 1999). A car crashedintoabuilding, creating an“obviously dangerous
and crumbling building,” an imminent threat to human saf ety which made summary

destruction permissible. Id. at 58-59. No one disputes that a state may summarily

4 While humans could conceivably transport canker even farther, the
same is true of human spread of spreading decline. Corneal, 95 So.2d at 2.
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destroy property when it presents an imminent threat to human safety.>

Finally, thestatearguesthat appealing animmediatefinal order (“IFO”) provides
ameaningful predeprivation hearing. Theopportunity to be heard must bemeaningful.
Fuentes, 407 U.S. at 79; Real Property, 588 So.2d at 960. On page 32 of its answer
brief, thestatearguesthat | FO review ismeaningful sinceastay can prevent irreparable
injury. But no stay can be obtained by the ownersof the 200,000 treestargeted by the
state. Thedistrict court determined that the only issue relevant to a stay request is
whether atargeted treeiswithin a1,900-foot zone. Haire, 836 So.2d at 1053-54. If
within a 1,900-foot zone, no stay is available.

V. ThisCourt Should Address The Search And Seizure | ssues.

Thestate contendsthe search and sei zureissues are non-jurisdictional because
they are* bereft of any constitutional challengetothe Fourth District’ sdecision.” The
district court expressly construed Article |, 812, when it ruled that the “Florida
Congtitutionimpliedly permits’ multiplewarrantsfrom asingleapplication. Haire, 836
S0.2d at 1055. This Court has jurisdiction to review a decision which expressly
construesaprovision of thestate constitution. Fla. R. App. P. 9.030(a)(2)(A)(ii). On
page 38 of theinitia brief, Petitionersstated that theruling misconstrued Articlel, 812,
but that it may be unnecessary to reach the constitutional standards sincethe warrant
applicationsalsofail to satisfy the statutory standards. The statefailsto recognizethe
difference between raising a constitutional issue and reaching it.

Even if the search and seizure issues were non-jurisdictional, they meet the

court’ s guidelines for consideration. In Cantor v. Davis, jurisdiction was based on

5 Despite earlier conceding canker has no impact, whatsoever, on
human health and safety (T:472), the state now argues, on page 31 of its brief, that
since the Florida Citrus Code says the citrus industry isimportant to health and
welfare, this case fits within Hodel and Catanzaro. As made clear by those cases,
only adirect, imminent threat to human health and safety, and not some indirect
economics-driven eventual threat, may justify summary destruction.
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afinding that a statute was facially constitutional, but the Court decided the case on
an issue not directly considered by the lower court, stating: “Once this Court has
jurisdiction, however, it may, at itsdiscretion, consider any issue affecting the case.”
489 So.2d 18, 20 (Fla. 1986) (citations omitted).® Indeed, this Court has stated that
it should “dispose of the entire cause’ and “avoid a piecemeal determination of the
case.” Savoiev. Sate, 422 So.2d 308, 312 (Fla. 1982) (deciding the case on a non-
jurisdictional issuenot addressed by thedistrict court). Where, ashere, theresolution
of a“fully briefed and argued” legal issueisrequired to “ dispose of the entire cause,”
that issue should be addressed by the Court. Id.

Importantly, failure to address the issue will alow the continuation of
widespread unreasonable searches and seizures, in violation of the Florida
Constitution, including, asdescribed on pages 11-12 of theinitial brief, the perfunctory
issuance of thousands of warrants to search high-rise dwellings with no yards. Nor
isthere any principled basisfor limiting the district court’ s erroneous legal ruling to
canker-inspection warrants. Adjudication is warranted here, where the incorrect
resolution of alegal issue“will only causemore problemsinthefuture.” Hollyv. Auld,
450 So.2d 217, 218 n.1 (Fla. 1984).

With regard to the statutory standards, the state’ s answer brief merely echoes
the district court’s assertion that in the absence of a “statutory proscription,” the
issuance of multiple warrants based on a single application and the use of electronic

signatures are permissible. That argument turns the applicable strict construction

6 The cases employing this standard to consider non-jurisdictional
Issues are legion. See e.g. Caufield v. Cantele, 837 So.2d 371 (Fla. 2002); Murray
v. Regier, 2002 WL 31728885 n. 5 (Fla. 2002); Satev. T.G., 800 So.2d 204, 210
n. 4 (Ha. 2001); PK Ventures, Inc., v. Raymond James & Assoc., 690 So.2d 1296,
1297 n.2 (Fla. 1997). Cf. Tucker v. Dept. of Corrections, 301 F.3d 1281, 1286
(11" Cir. 2002) (collecting Florida Supreme Court cases declining to consider non-
jurisdictional issues).
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standard, which requires an express statutory authorization, on its head. Seeinitia
brief at 38-39.” On page49 of itsanswer brief, the state concedesthereisno statutory
language expressly authorizing the procedure approved by the district court.®

V. FCM IgnoresBoth The Record And The Governing Cases.

Florida Citrus Mutual’s (“FCM”) amicus brief provides a broad factual and
legal overview without any record citesand without addressing thetwo central cases.
FCM starts by describing the alleged devastating impacts of canker. None of these
impacts, however, issubstantiated by therecord. For example, unquantifiedyieldloss
must be claimed since canker blemishes obviously do not impact the predominant
juice segment of theindustry.® Additionally, thelikelihood, extent and financia impact
of any quarantine of fresh fruit is devoid of record support.

The present record provides some limited insight into the impacts of canker.
First, canker issuccessfully managed in citrus-producing regionsworldwide. Second,
at least on residential trees, canker is so innocuous, and the symptoms so similar to
other endemic conditions, that canker existed on thousands of trees over a14 square
mile areafor 4 years before it was happened upon by inspectors. (T:479; A:2:1).

FCM’sclaimsof devastation areprimarily based on statutory preamblelanguage
contai ning undeniable misstatements of Gottwald’'s“conclusions.” The Legislature

clamed Gottwald's study showed canker spread is limited to 1,900 feet. The

T The Haire ruling isalso in direct but unexpressed conflict with the
uniform case law requiring that search warrant statutes be strictly construed.

8 The statutes the state cites on page 50 of its answer brief as
authorization for electronic signatures on search warrants are expressly limited to
electronic commerce and financial instruments. See Chs. 668 and 116, Fla. Stat.

° Theyield loss claim has replaced the prior claim that canker kills trees,
which has since been debunked.
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L egidlature also claimed, based on afallacious reading of Sapp Farms, Inc. v. Dept.
of Agriculture, that al trees within 1,900 feet of an infected tree were already
infected.’® Atthetimetherecitalswere made, Gottwald’ s study claimed spread up to
58,850 feet. And Gottwald found that few trees within any 1,900-foot zone will
becomeinfected. Rather than demonstrate support for the Canker Law, the recitals
cited by FCM show the danger in relying on unsubstantiated claims.

FCM grossly exaggerates the harms of canker in astrained effort to mirror the
legidative choicefaced inMiller. The choiceinMiller wasrequired by two factors -
evidence that the disease would befata to the orchards, and the necessity to destroy

one category of property because of its close proximity to another. Miller, 276 U.S.

at 278-79. InL. Maxcy v. Mayo, also cited by FCM, this Court recognized that Miller
“presses to the extreme the scope of the police power” and should not be extended
“beyond the strict necessities of asituation showntoexist....” 139 So. 121, 131 (Fla.
1932). Those strict necessities, fatality and proximity, do not exist here.

Most tellingly, while FCM advises this Court not to depart from precedent,
FCM conveniently ignores Corneal and Smith, the two most important due process
cases governing state destruction of private property. FCM instead evokes“uniform
precedent” purporting to show that courts always sustain state action aimed at
protecting the citrusindustry. Every case FCM citesfits one of two categories; |IFO
challenges and inverse condemnation cases. Unlike due process challenges, the
validity of anIFOisdetermined solely by whether it facially allegesanimminent threst,
not whether such threat actually exists. See e.g. Denney v. Conner, 462 So.2d 534,

10 761 So.2d 347 (Fla. 3d DCA 2000). The Sapp Farms recital is so off
base that both the state and FCM omitted it from their respective briefs.
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535-36 (Fla. 1# DCA 1985). Inverse condemnation cases also involve a different
analysis than due process challenges. Tampa-Hillsborough County Expwy. Auth. v.
A.G.W.S Corp., 640 So0.2d 54, 57 (Fla. 1994). Petitioners have never contested the
exercise of police power to protect the citrus industry in general. Rather, it isthe
Canker Law’s extreme exercise of police power that Petitioners challenge.
Additionally, aside from Dept. of Agriculturev. Varela, 732 So.2d 1146 (Fla.
3 DCA 1999), all cases FCM cites involved smaller-scale destruction of treesin
commercial groves, an action far different than mass destruction in urban residential
areas statewide, which is unprecedented.* FCM’s members engage in regulated
commerce and assume business risks. Their trees are inventory and their losses
insurable. Petitioners are not engaged in commerce and have not assumed any risks
on behalf of the citrus industry. Petitioners seek to preserve the sanctity of their
residential property and their privacy, interestsnot at issuein any case cited by FCM.
As FCM notes, this Court in L. Maxcy acknowledged that the state has broad

power to protect thecitrusindustry. But the Court al so warned that thejudiciary must
remain available to prevent excessive exercises of that power pursuant to which:

the congtitutional rights of the individua to possess and

enjoy that whichishisown, may beunlawfully submerged.

When appealed toinaproper case, thejudiciary canrender

no greater service toward the perpetuation of free

government than to accord to an individual litigant ... the

just protection of our fundamental law, whenthat protection

Is sought as a means to forestall aggressive combinations

bent on employing the power of statutes to penalize the

citizenfor ... refusing to surrender his constitutional rights

to what may be a contrary minded political majority.
139 So. at 131. FCM’sbrief omitsthisportion of theL.. Maxcy decision. Preserving

1 Varela, which rejected a class-action inverse condemnation claim
based on its reading of Dept. of Agriculturev. Polk, 568 So.2d 35 (Fla. 1990),
resulted in Patchen, which is presently being reviewed by this Court.
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thecitrusindustry’ sprofit marginsmay beimportant, but fundamental constitutional
rights are sacred. Petitioners seek nothing more than atrial on the merits to protect
their constitutional rights from improper encroachment.

CONCLUSION

This Court should reverse the district court’s ruling and remand for trial.
Alternatively, if thisCourt determinesthat the record presented permitsafinal merits
ruling, this Court should reverse and rule that the Canker Law is unconstitutional.
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