
IN THE SUPREME COURT OF FLORIDA
CASE NO. SC65,203

CARY MICHAEL LAMBRIX,

Appellant,

v.

STATE OF FLORIDA,

Appellee.
_______________________

MOTION TO VACATE SCHEDULING ORDER

COMES NOW the Appellant, CARY MICHAEL LAMBRIX, by and

through counsel, and herein files this motion to vacate the

scheduling ordering dated September 1, 2017. As grounds

therefore, Mr. Lambrix would state:  

1. On Friday, September 1, 2017, undersigned counsel

received email notification from the Office of the Florida

Attorney General’s Office that the Governor had rescheduled Mr.

Lambrix’s execution. Co-counsel, Kin Hennis, was in North

Carolina due to a death in his immediate family.

2. Undersigned counsel did not learn of the scheduling

order that this Court entered on September 1, 2017, until

Tuesday, September 5, 2017. As the order shows, undersigned

counsel was not served with the September 1st order even though

he served as lead counsel for Mr. Lambrix at a case management

hearing conducted in circuit court on August 23, 2017.

3. Undersigned counsel and the Office of the Capital

Collateral Regional Counsel for the Southern Region are located
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in Broward County.

4. On September 4, 2017, Governor Scott declared a state

of emergency for the entire State of Florida due to Hurricane

Irma, saying: “In Florida, we always prepare for the worst and

hope for the best and, while the exact path of Irma is not

absolutely known at this time, we cannot afford to not be

prepared.”

5. On September 5, 2017, undersigned counsel learned of

this Court’s scheduling order which provides that circuit court

proceedings are to be completed by September 11, 2017.

6. By 1:00 PM on September 5, 2017, it was apparent that

Hurricane Irma was a category 5 hurricane with southeast Florida,

i.e. Broward County, at the center of the cone of uncertainty.

Governor Scott then held an afternoon press conference on the

September 5th and called Hurricane Irma “an incredibly dangerous

storm.” He said: “I think right now, everybody has to assume that

you're going to get impacted.”

7. Undersigned counsel, co-counsel, and the entire

litigation team - indeed the entire staff of CCRC-South - are in

the path of the “potentially catastrophic” hurricane. From now

until this cone of uncertainty is removed, or God forbid, the

worst happens, Mr. Lambrix’s litigation team must set aside any

work on his case in order to prepare for the “most powerful

Atlantic Ocean hurricane in recorded history.” We have families,
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we have homes, and we have to prepare as Governor Scott has

directed. Mandatory evacuations have already been ordered in

Monroe County. It is reported that evacuations in Miami-Dade

County are expected to be ordered today, September 6. Certainly

with the current projected path, Broward County is likely to

order evacuations as well with evacuation shelters to be opened

on Thursday. It has already been announced that the federal

courts and schools in Broward County will be closed on September

7th and 8th in anticipation of the potentially catastrophic storm.

8. As of 7 AM on September 6, 2017, the projected path has

Hurricane Irma scraping the coast of Florida from Miami to West

Palm Beach which would mean the catastrophic winds would be

accompanied by a huge storm surge inundating Broward County with

massive flooding. This is as scary as it gets for those who are

supposed to be focused on representing Mr. Lambrix pursuant to

this Court’s scheduling order.

9. Quite frankly in these circumstances, Mr. Lambrix is

without representation because those assigned to his case have

simply had to turn their attention to saving their families,

themselves, and their property as best they can.

10. Undersigned counsel did speak with opposing counsel,

Scott Browne, in the afternoon of September 5th and advised him

of the intent to file this motion. During that conversation, Mr.

Browne indicated that the State opposed this motion at that time. 
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WHEREFORE, the Appellant respectfully request this Court

vacate the scheduling order entered sometime on September 1,

2017.

IT IS HEREBY CERTIFIED that a true copy of the foregoing

motion to vacate the scheduling order has been furnished by

electronic mail to Scott Browne, Assistant Attorney General at

his primary email address, Scott.Browne@myfloridalegal.com, on

this 6th day of September, 2017.

Respectfully submitted,

/s/ Martin J. McClain        
MARTIN J. MCCLAIN
Fla. Bar No. 0754773
Special Assistant CCRC-South
Capital Collateral Regional         

                            Counsel–South
One East Broward Blvd. 
Suite  444
Ft. Lauderdale, FL 33301
954.713.1284
martymcclain@earthlink.net

COUNSEL FOR MR. LAMBRIX 
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