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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
              Case No.: 1:15-cv-24585-UU 

 
BRUCE JACOBS, 
  
 Plaintiff,  
 
v.            
 
BANK OF AMERICA CORPORATION, et al., 
  
 Defendants.  
________________________________________/ 

 
OMNIBUS ORDER 

 
 THIS CAUSE is before the Court upon Defendants’ Motion to Dismiss Plaintiff’s Second 

Amended Complaint, D.E. 95, and Defendants’ Motion for Judicial Notice, D.E. 96.  The 

Motions are fully briefed and ripe for disposition. 

 THE COURT has reviewed the pertinent portions of the record and is otherwise fully 

advised in the premises.  For reasons set forth below: (1) Defendants’ Motion for Judicial Notice, 

D.E. 96, is GRANTED IN PART; and (2) Defendants’ Motion to Dismiss, D.E. 95, is DENIED.  

I.  BACKGROUND 

 The following allegations are taken from Plaintiff’s Second Amended Complaint (the 

“SAC”).  D.E. 79.  

 Plaintiff, Bruce Jacobs, is an attorney who practices law in the areas of foreclosure 

defense and consumer protection in South Florida.  Plaintiff brings this action under the qui tam 

provisions of the federal False Claims Act, 31 U.S.C. § 3729, et seq. (the “FCA”).  Defendants, 

Bank of America Corporation, Bank of America, N.A., Countrywide Home Loans, Inc., 

Countrywide Financial Corporation, Countrywide Mortgage Ventures, LLC, Countrywide Bank, 
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FSB and Recontrust Company (collectively, “Defendants”), are corporate entities subsumed 

under Defendant Bank of America Corporation, which is a publicly traded company.   

 Plaintiff’s claims hinge on allegations that Defendants falsified evidence in the form of 

surrogate signed rubber-stamped endorsements and mortgage assignments documenting 

transactions that never occurred (“robo-signing”), and presented that false evidence to 

foreclosure courts to obtain foreclosure judgments and to make false claims for payment of 

mortgage insurance.  

 In particular, Plaintiff alleges that Defendants submitted false claims, in violation of the 

FCA, in two principal ways.  First, Plaintiff alleges a false claims act claim, based on a theory of 

implied certification, on grounds that Defendants knowingly pursued, and continue to pursue, 

“mortgage foreclosures by misleadingly filing copies of promissory notes bearing rubber-

stamped endorsement signatures that were not legally authorized by the purported signatories 

(and therefore, were invalid), and by filing copies of purported assignments by MERS [Mortgage 

Electronic Registration System, Inc.], which never owned any interest in the notes that 

purportedly were being assigned (and therefore, were ineffective).” Id. ¶ 52. 

 Second, Plaintiff alleges a reverse false claims act claim against Defendants based on 

their allegedly false statements made when signing an April 4, 2012 NMS Consent Judgment 

(the “Consent Judgment”), which required that Defendants comply with various HUD servicing 

standards and regulations, because Defendants knew—at the time of agreeing to the Consent 

Judgment—that they did not intend to “perform as promised [their] obligation to make sure that 

foreclosure-related filings were to be ‘accurate and complete and . . . supported by competent 

and reliable evidence.’”  Id. ¶ 51. 
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A. United States Settlement 

 Sometime prior to February 2011, the Office of Inspector General within HUD (the 

“OIG”) conducted an investigation of possible false claims by Bank of America and, in 

particular, allegations of robo-signing by Bank of America, its subsidiaries, and four other 

mortgage servicers.  Id. ¶¶ 15, 17, 18.   

 In February 2011, the OIG provided the U.S. Department of Justice (“DOJ”) with OIG’s 

analyses and preliminary conclusions as to whether Bank of America engaged in the allegedly 

fraudulent foreclosure practices.  Id. ¶ 19.  As a result of these investigations, the OIG Regional 

Inspector issued a General Report (the “OIG Report”), which concluded that Bank of America 

failed to establish effective control over its foreclosure process, such that: (1) “affiants routinely 

signed foreclosure documents, including affidavits, certifying they had personal knowledge of 

facts when they did not;” and (2) attorneys may have “improperly prepare[d] documents and 

misrepresent[ed] the work they performed.”  D.E. 79-3 p. 6.  In other words, Bank of America 

filed “improper legal documents, thereby misrepresenting its claims to HUD and may have 

exposed it to liability under the False Claims Act.”  Id. 

 On February 9, 2012, DOJ and 49 state attorney generals announced a proposed 

settlement of $25 billion with Bank of America and four other mortgage servicers for their 

reported foreclosure misconduct, including possibly conveying “flawed or improper titles to 

HUD because it did not establish a control environment which ensured that affiants performed a 

due diligence review of the facts submitted to courts and that employees properly notarized 

documents.”  Id. ¶¶ 15, 18. 

 The parties officially filed their consent judgment on April 4, 2012 (the “Consent 

Judgment”).  Id. ¶ 59.  Among other things, the Consent Judgment required that Bank of 
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America Corp., Bank of America, N.A., BAC Home Loans Servicing, L.P., Countrywide Home 

Loans, Inc., Countrywide Financial Corporation and Countrywide Mortgage Ventures, L.L.C. 

ensure that: (1) factual assertions made in pleadings be accurate; (2) affidavits, sworn statements 

and declarations be based on personal knowledge; and (3) mortgage assignments by or on behalf 

of Bank of America and Countrywide be executed with appropriate legal authority, accurately 

reflecting the completed transaction and properly acknowledged.  

 Plaintiff alleges that, even after the Consent Judgment, Defendants litigating foreclosure 

cases continued to rely upon endorsements that were robo-signed and, also, continued to submit 

false statements and testimony about the dates when endorsements were stamped.  Id. ¶¶ 25-26.  

In addition, Plaintiff alleges that Defendants continue to use purported assignments to the 

Mortgage Electronic Registration System, Inc. (“MERS”) as an “instrumentality of fraud to 

fabricate documents that could be used to mislead courts into believing that Bank of America, 

N.A. or its related entities had received an assignment of a mortgage that would confer standing 

to foreclose.”  Id. ¶ 28.  In particular, Plaintiff alleges that MERS never owned any interest in 

Plaintiff’s or other borrower’s promissory notes, or “any promissory note secured by mortgages 

at all,” but rather only had mortgages registered to them as nominees to “make a public record of 

who the owner and holder of the note [was].”  Id. ¶ 38.  Thus, “MERS could never have assigned 

any such interests to anyone, including Bank of America, N.A. or any other purported 

mortgagee.”  Id. ¶ 37.  Nonetheless, Defendants “intended to (and did) pursue judicial 

foreclosure cases to enforce mortgages by relying on purported assignments of the notes and 

mortgages from MERS.”  Id. ¶ 28.   

 The aforementioned conduct has allegedly continued even after the Consent Judgment 

expired on October 3, 2015.  Id. ¶¶ 25-26. 
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B. Basis of Plaintiff’s Knowledge 

 Plaintiff’s knowledge of Defendants’ alleged fraud comes from two sources: (1) 

Plaintiff’s experience in his own foreclosure proceedings; and (2) evidence he exposed while 

litigating various foreclosure cases. 

 Both in his own foreclosure case and while litigating various foreclosure cases, Plaintiff 

discovered that Defendants would: (1) produce false documents and prosecute foreclosures using 

surrogate signed endorsements placed on original notes by teams of surrogate signors and false 

mortgages assignments as evidence of standing to foreclose; and (2) create and rely upon 

assignments from MERS in “purporting to establish both the transfer of Relator’s note and 

thousands of others, immediately after the entry of the Consent Judgment and repeatedly since 

then.”  Id. ¶ 37. 

 In particular, three distinct rubber-stamped signatures began appearing on original notes 

in cases wherein the Defendants were involved. These rubber-stamped signatures bore the names 

of (i) Michelle Sjolander, (ii) Laurie Meder, and (iii) David Spector. Id. ¶ 40. 

 Plaintiff thereafter deposed various supervisors and employees of Shellpoint Mortgage 

Servicing, a subservicer that assists Defendants in servicing and foreclosing mortgage loans, as 

well as Maria Garner, a Senior Vice President of Recontrust Company, in connection with 

defending clients in other foreclosure cases.  Id. ¶¶ 38-40.  During the course of these depositions 

and as a result of discovery requests propounded in these cases, Plaintiff allegedly uncovered 

that Defendants were continuing to robo-sign promissory notes in at least five (5) different 

instances, even after entry of the Consent Judgment, despite the fact that such conduct violated 

HUD regulations and the terms of the judgment itself.  Id. ¶¶ 50-51.  Plaintiff also discovered 

that Defendants continued to rely on promissory notes assigned to MERS even though, according 
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to Plaintiff, such assignments are invalid.  Each of these instances occurred after entry of the 

April 2, 2014 Consent Judgment.  Id. 

 Based on these foreclosure cases, Plaintiff alleges that Defendants continue to make “new 

affirmative false claims to FHA – by submitting new claims for FHA mortgage-insurance 

benefits based upon foreclosures that had been obtained by (i) reliance upon misleadingly 

rubber-stamped endorsements affixed to promissory notes, without any present intention of the 

purported signatories to adopt them (which are invalid) and (ii) upon purported assignments of 

mortgages by MERS without MERS owning any interest in the underlying notes (which were 

ineffective).  Id. ¶ 54.   

C. Plaintiff’s Claims 

 Based on this underlying conduct Plaintiff alleges, in a single Count, the following three 

claims: (1) an implied certification false claims act claim based on continued fraudulent use of 

robo-signed promissory notes, as well as ineffective MERS assignments, to obtain FHA 

residential mortgage insurance payments; (2) a reverse false claims act claim, on grounds that 

Defendants made a false statement by signing the Consent Judgment with knowledge that they 

did not intend to cease the fraudulent practice of relying on robo-signed promissory notes and 

MERS assignments in foreclosure cases; and (3) a conspiracy claim based solely on Defendants 

signing the Consent Judgment.   Id. ¶¶ 50-51, 54.   

 Defendants move to dismiss Plaintiff’s Second Amended Complaint based on: (1) the 

public disclosure bar under the FCA; and (2) failure to state a claim under Federal Rules of Civil 

Procedure 12(b)(6) and 9(b).  D.E. 95.  Defendants also filed a motion requesting that the Court 

take judicial notice of six (6) different items, including news articles, a report from the Federal 

Reserve, and an OCC Consent Order.  D.E. 96.  Plaintiff opposes Defendants’ Motions.  
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II. LEGAL STANDARD 

 A. Rule 12(b)(6) 

 In order to state a claim, Federal Rule of Civil Procedure 8(a)(2) requires only “a short 

and plain statement of the claim showing that the pleader is entitled to relief.”  While a court, at 

this stage of the litigation, must consider the allegations contained in the plaintiff’s complaint as 

true, this rule “is inapplicable to legal conclusions.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

In addition, the complaint’s allegations must include “more than an unadorned, the-defendant-

unlawfully-harmed-me accusation.”  Id. (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

555 (2007)).  Thus, “[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.”  Id. (citing Twombly, 550 U.S. at 555).   

 In practice, to survive a motion to dismiss, “a complaint must contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Id. (quoting 

Twombly, 550 U.S. at 570).  A claim has facial plausibility when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.  Id.  The plausibility standard requires more than a sheer possibility that a 

defendant has acted unlawfully.  Id.  Where a complaint pleads facts that are merely consistent 

with a defendant’s liability, it stops short of the line between possibility and plausibility of 

entitlement to relief.  Id.  Determining whether a complaint states a plausible claim for relief is a 

context-specific undertaking that requires the court to draw on its judicial experience and 

common sense.  Id. at 679. 

Fraud claims are subject to Rule 9(b)’s heightened pleading requirements.  Rule 9(b) 

provides that “[i]n allegations of fraud or mistake, a party must state with particularity the 

circumstances constituting fraud or mistake” but “[m]alice, intent, knowledge, and other 
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condition of mind of a person shall be averred generally.” Fed. R. Civ. P. 9(b).  The Eleventh 

Circuit has stated that Rule 9(b)’s fraud particularity requirement is met as long as the complaint 

sets forth (1) precisely what representations were made, and (2) the time and place of each such 

statement and the person responsible for making (or, in the case of omissions, not making) the 

same, and (3) the content of such statements and the manner in which they misled the plaintiff, 

and (4) what the defendants obtained as a consequence of the fraud.”  Ziemba v. Cascade Int’l, 

Inc., 256 F.3d 1194, 1202 (11th Cir. 2001) (internal citation omitted). 

B. Judicial Notice 

 In considering a motion to dismiss under Rule 12(b)(6), the Court may judicial notice of 

facts that are not subject to reasonable dispute because they are capable of accurate and ready 

determination by resort to sources whose accuracy cannot reasonably be questioned.  Fed. R. 

Evid. 201; Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1278 (11th Cir. 1999).   

 In a case brought under the False Claims Act, “courts may take judicial notice of 

documents such as . . .  newspaper articles . . .  for the limited purpose of determining which 

statements the documents contain (but not for determining the truth of those statements).”  U.S. 

ex rel. Osheroff v. Humana Inc., 776 F.3d 805, 815 n. 4 (11th Cir. 2015); Benak ex rel. All. 

Premier Growth Fund v. All. Capital Mgmt. L.P., 435 F.3d 396, 401 (3d Cir. 2006) (affirming 

district court taking judicial notice of articles which “serve[d] only to indicate what was in the 

public realm at the time, not whether the contents of those articles were in fact true”); Heliotrope 

Gen., Inc. v. Ford Motor Co., 189 F.3d 971, 981 n. 18 (9th Cir. 1999) (“We take judicial notice 

that the market was aware of the information contained in news articles submitted by the 

defendants.”); Rodriguez v. Bear Stearns Companies, Inc., No. 07-CV-1816 (JCH), 2009 WL 

995865, at *12 (D. Conn. Apr. 14, 2009) (“The court takes judicial notice of the existence, 
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publication, and/or availability of certain news articles and annual reports as requested by the 

defendants, but does not take notice of the truth of the matters asserted in those articles and 

reports.” (citing Staehr v. Hartford Fin. Servs. Grp., 547 F.3d 406, 424 (2d Cir. 2008)); U.S. ex 

rel. Lam v. Tenet Healthcare Corp., 481 F. Supp. 2d 673, 680 (W.D. Tex. 2006) (“Pursuant to 

Rule 201(b), Courts have the power to take judicial notice of the coverage and existence of 

newspaper and magazine articles.”).  

III. DISCUSSION 

 Defendants move to dismiss Plaintiff’s SAC because: (1) Plaintiff’s claims are barred by 

the FCA public disclosure bar; and (2) Plaintiff fails to state a claim under the False Claims Act: 

(a) based on a theory of implied certification; (b) by alleging a reverse false claims act claim; and 

(c) for conspiracy.   

 A. FCA Public Disclosure Bar 

 The currently enacted version of Section 3730(e)(4) of the False Claims Act1 provides: 

The court shall dismiss an action or claim under this section, unless opposed 
by the Government, if substantially the same allegations or transactions as 
alleged in the action or claim were publicly disclosed-- 
 
 (i) in a Federal criminal, civil, or administrative hearing in which the 
 Government or its agent is a party; 
 
 (ii) in a congressional, Government Accountability Office, or other 
 Federal report, hearing, audit, or investigation; or 
 
 (iii) from the news media, 
 
unless the action is brought by the Attorney General or the person 
bringing the action is an original source of the information. 
 

31 U.S.C. § 3730(e)(4)(A) (emphasis added).  The public disclosure bar “creates grounds for 

dismissal for failure to state a claim” under Rule 12(b)(6).  U.S. ex rel. Osheroff , 776 F.3d at 
                         
1 The parties agree that the current FCA, enacted in 2010, governs Plaintiff’s claims in this 
action.  
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811.  However, courts are expressly permitted to consider documents subject to judicial notice, 

such as news articles, websites, and other publicly available documents, “for the limited purpose 

of determining which statements the documents contain (but not for determining the truth of 

those statements).”  Id. at 812 n. 4. 

 The Eleventh Circuit has articulated the following three-part test for deciding if the 

public disclosure bar applies: “(1) have the allegations made by the plaintiff been publicly 

disclosed; (2) if so, is the disclosed information the basis of the plaintiff's suit; and (3) if yes, is 

the plaintiff an ‘original source’ of that information.” Id. (citing Cooper, 19 F.3d at 565 n. 4).  

 “The FCA is most naturally read to preclude suits based in any part on publicly disclosed 

information.”  Battle v. Bd. of Regents for Georgia, 468 F.3d 755, 762 (11th Cir. 2006).  For this 

reason, a plaintiff basing a False Claims Act qui tam claim based “in any part on such publicly 

disclosed information must demonstrate that the plaintiff is an original source of that 

information.”  Id.   

 An “original source” is defined as “an individual who either (i) prior to a public 

disclosure under subsection (e)(4)(a), has voluntarily disclosed to the Government the 

information on which allegations or transactions in a claim are based, or (2) who has knowledge 

that is independent of and materially adds to the publicly disclosed allegations or transactions, 

and who has voluntarily provided the information to the Government before filing an action 

under this section.”  31 U.S.C. § 3730(e)(4)(B). 

i. Whether allegations have been publicly disclosed 

 Defendants argue that the allegations contained in Plaintiff’s SAC have been publicly 

disclosed.  Defendants group Plaintiff’s allegations into the following three categories: (1) that 

Defendants robo-signed promissory notes; (2) that Defendants used MERS to transfer mortgage 
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assignments; and (3) that these practices resulted in improper foreclosures, both because rubber-

stamped endorsements are not good evidence of Defendants’ ownership of the underlying 

property and because MERS does not have the power to transfer a note—and a mortgage cannot 

be assigned without a note.  D.E. 95 p. 10.  Defendants contend that each of these allegations 

“has for many years been publicly disclosed” by, at the very least: (1) the U.S. Government’s 

published investigation in April 2011; (2) a June 2011 Fortune article; (3) a June 2014 website 

article posted by Clinton Kirby, a foreclosure plaintiff in a case against Bank of America; and (4) 

an April 1, 2015 Housing Wire article quoting a MERS executive.  Id. pp. 10-11. 

 In response, Plaintiff argues that while it is public knowledge that Defendants robo-

signed promissory notes and relied on MERS’ assignments before the April 2, 2014 Consent 

Judgment, it is not public knowledge that Defendants have continued these practices even after 

entry of the Consent Judgment. D.E. 103 pp. 6-7. 

 The Court agrees that Plaintiff’s allegations concerning Defendants’ alleged misconduct 

after the April 2, 2014 Consent Judgment have, in fact, been publicly disclosed.  In particular, 

the Court relies on, and takes judicial notice of, Exhibit 7 to Defendants’ Motion for Judicial 

Notice, D.E. 97-7, which is a June 2014 website article posted by Clinton Kirby, a foreclosure 

plaintiff in a case against Bank of America.2  In this article, Mr. Kirby states that during his 2014 

foreclosure proceeding, Bank of America produced the same unendorsed version of his 

promissory note until, right on the eve of trial, Bank of America produced an endorsed note 

bearing the names of Michele Sjolander and Laurie Meder.  D.E. 97-7.  In other words, Bank of 

America relied on a robo-signed promissory note, which appears to have been endorsed or, at the 

very least, relied on by Bank of America after entry of the April 2, 2014 Consent Judgement.  
                         
2 The Court only takes judicial notice of this article for the “limited purpose of determining 
which statements the documents contain,” but “not for determining the truth of those 
statements).”  Osheroff, 776 F.3d at 815, n. 4. 
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This article, standing alone, is enough to satisfy the first prong of the Cooper test, as the 

Eleventh Circuit has made clear that “a plaintiff basing an FCA qui tam claim in any part on 

such publicly disclosed information must demonstrate that the plaintiff is an original source of 

that information.”  Battle, 468 F.3d at 762 (emphasis added).   

ii. Whether Plaintiff’s action is based on publicly disclosed information  

 Defendants also argue that because Plaintiff’s suit is based, at least in part, on publicly-

disclosed information, the second prong of the Cooper test is satisfied.  In other words, 

Defendants contend that Plaintiff essentially re-hashes well-publicized claims concerning 

Defendants’ unlawful robo-signing of promissory notes and MERS’ allegedly ineffective 

assignment of mortgages.  D.E. 95 pp. 11-12.  

 The Court agrees with Defendants. As an initial matter, the Eleventh Circuit has 

explained that the second prong of the Cooper test is a “quick trigger to get to the more exacting 

original source inquiry.”  Osheroff, 776 F.3d at 814 n. 10.  Here, Plaintiff does not re-hash well-

publicized allegations that pre-date the April 2, 2014 Consent Judgment, but instead alleges 

claims under the False Claims Act based on conduct occurring after entry of the April 2, 2014 

Consent Judgment.  However, it is clear that Plaintiff’s claims are still based, at least in part, on 

information that is publicly available, as the crux of Plaintiff’s claims were already disclosed by 

the June 2014 website article written by Clinton Kirby, which predates this lawsuit.  See D.E. 97-

7.  Accordingly, Plaintiff’s suit “may have been at least partially based upon” publicly available 

information, and that is enough to satisfy the substantially similar prong of the public disclosure 

bar.  Cooper, 19 F.3d at 567-68; Battle, 468 F.3d at 762; U.S. ex rel. Boothe v. Sun Healthcare 

Grp., Inc., 496 F.3d 1169, 1174 (10th Cir. 2007) (rejecting “time, place and manner” distinction 

to find that a plaintiff’s claim was “based upon” prior public disclosures). 
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iii. Whether Plaintiff is an original source of such information 

 In any event, Plaintiff argues that the public disclosure does not apply because he is an 

“original source” under 31 U.S.C. § 3730(e)(4)(B).  D.E. 103 p. 5.  The Court agrees that 

Plaintiff is an “original source” under Section 3730(e)(4)(B) and that, for this reason, the public 

disclosure bar does not apply.  See Cooper, 19 F.3d at 568 (noting that “even if a relator's claims 

are ‘based upon’ prior public disclosures, one may still navigate around the public disclosure bar 

by showing that he or she is an ‘original source’ within the meaning of Section 3730(e)(4)(A)”). 

  As an initial matter and as discussed above, Plaintiff’s claims hinge not on conduct 

uncovered before the Consent Judgment, but rather on Defendants’ conduct after entry of the 

Consent Judgment.  Accordingly, Plaintiff is an original source under Section 3730(e)(4)(B)(2) 

so long as he has provided the government with information based on knowledge that is 

“independent of” and that “materially adds to” information that has already been publicly 

disclosed, which is information about robo-signing and MERS assignments post-dating the April 

2, 2014 Consent Judgment.  31 U.S.C. § 3730(e)(4)(B). 

 Plaintiff is an original source for two reasons.  First, Plaintiff has independent knowledge 

of Defendants’ allegedly unlawful activity based on his own experience litigating foreclosure 

cases.  See Cooper, 19 F.3d at 568 (finding that a relator was an “original source” with “direct” 

and “independent” information because he acquired his knowledge of the wrongdoing through 

“three years of his own claims processing, research, and correspondence with members of 

Congress and HCFA,” even though the complaint was filed after the release of Congressional 

reports and a hearing on similar allegations); Lamers v. City of Green Bay, 168 F.3d 1013, 1017 

(7th Cir. 1999).  
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  Second, the information allegedly uncovered by Plaintiff “materially adds” to publicly-

disclosed information because allegations that Defendants relied on robo-signed documents and 

assignments to MERS after entering into the April 2, 2014 Consent Judgment—and continue to 

rely on robo-signed documents, in violation of HUD regulations, as well as allegedly inoperative 

MERS assignments—is “significant, influential or relevant information.”  U.S. ex rel. Moore & 

Co., P.A. v. Majestic Blue Fisheries, LLC, 812 F.3d 294, 307 (3d Cir. 2016).  In other words, 

Plaintiff is an original source of information pertaining to Defendants’ use of robo-signed 

promissory notes and allegedly ineffective assignments of mortgages by MERS because he 

“contributes information—distinct from what was publicly disclosed . . . that adds in a 

significant way to the essential factual background: ‘the who, what, when, where and how of the 

events at issue.’”  Majestic Blue Fisheries, LLC, 812 F.3d at 307; Battle, 468 F.3d at 762 (noting 

that a plaintiff need not establish herself as the original source of the publicly disclosed 

information but must establish that she is an original source of the information in that she had 

direct and independent knowledge of the information on which she is basing her FCA claim”); 

United States v. Med–Care Diabetic & Med. Supplies, Inc., No. 1081634CIVRYSKAMPHOP, 

2014 WL 12279512, at *7 (S.D. Fla. Dec. 23, 2014); Lamers v. City of Green Bay, 168 F.3d 

1013, 1017 (7th Cir. 1999) (holding that a competitor who conducted an investigation and 

gleaned information “readily available to the government investigators . . . or even to members 

of the general public” was nevertheless an original source).  

 For these reasons, the Court finds, strictly for purposes of ruling on Defendants’ Motion 

to Dismiss, that Plaintiff’s claims are not barred by the public disclosure doctrine.  In other 

words, at this stage, Plaintiff has plausibly alleged that he is an “original source” for purposes of 
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the FCA’s public disclosure bar and, therefore, Defendants’ Motion to Dismiss on this basis 

should be denied. 

 B. Rule 12(b)(6) Failure to State a Claim 

 Under Rule 12(b)(6), Defendants also move to dismiss Plaintiff’s: (1) reverse false claim; 

(2) implied certification violation; and (3) conspiracy claim.  The Court will address each claim 

in turn. 

i. Reverse false claim 

 Plaintiff’s first theory is that Defendants made a false statement in violation of the FCA 

by signing the Consent Judgment on April 4, 2012, because Defendants never intended to abide 

by the requirements of the Consent Judgment but, instead, planned to continue using rubber-

stamped endorsements and MERS transfers as evidence of its ownership of mortgages.  D.E. 79 

¶¶ 50-52.  In other words, by signing the Consent Judgment, Defendants made a false statement 

to the government that reduced their obligation to pay.  

 Under the FCA, a defendant can be liable for a reverse false claim if it: “[k]nowingly 

makes, uses, or causes to be made or used, a false record or statement material to an obligation to 

pay or transmit money or property to the Government, or knowingly conceals or knowingly and 

improperly avoids or decreases an obligation to pay or transmit money or property to the 

Government.”  31 U.S.C § 3729.  Accordingly, to state a claim for reverse false claim, a relator 

must plausibly allege, under Rule 12(b)(6) and 9(b): (1) an obligation to pay money to the 

government; (2) a false record or statement; (3) the defendant’s knowledge of the falsity; and (4) 

the materiality of the misrepresentation.  U.S. ex rel. Matheny v. Medco Health Sols., Inc., 671 

F.3d 1217, 1222 (11th Cir. 2012). 
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 Defendants move to dismiss Plaintiff’s reverse false claim for failure to allege each of 

these four elements.  

a. Obligation 

 Defendants’ principal argument is that Plaintiff fails to allege facts showing that 

Defendants had an obligation to pay the government.   

 The FCA defines an obligation as “an established duty, whether or not fixed, arising from 

an express or implied contractual, grantor-grantee, or licensor-licensee relationship, from a fee-

based on similar relationship, from statute or regulation, or from the retention of any 

overpayment  31 U.S.C. § 3729(b)(3).  Courts have held that the reverse false claims provision of 

the FCA “does not extend to the potential or contingent obligations to pay the government fines 

or penalties which have not been levied or assessed  . . . and which do not arise out of an 

economic relationship between the government and the defendant.” U.S. ex rel. Schaengold v. 

Mem’l Health, Inc., No. 4:11-CV-58, 2014 WL 6908856, at *16 (S.D. Ga. Dec. 8, 2014) (citing 

United States ex rel. Bain v. Ga. Gulf Corp., 386 F.3d 648, 657 (5th Cir. 2004)).  In other words, 

the FCA requires an allegation of “an existing legal obligation to pay or transmit money or 

property to the government.”  Id. (citing United States ex rel. Bahrani v. Conagra, Inc., 465 F.3d 

1189, 1195 (10th Cir. 2006).   “[Q]uasi-contractual obligations created by statute or regulation” 

suffice and are thus distinguishable from “[c]ontingent obligations-those that will arise only after 

the exercise of discretion by government actors-[which] are not contemplated by the statute.”  

Id.; see also Am. Textile Mfrs. Inst., Inc. v. The Ltd., Inc., 190 F.3d 729, 738 (6th Cir. 1999). 

 Defendants argue that Plaintiff’s SAC fails to plead an “established duty” to pay the 

government.  D.E. 95 p. 14.  Instead, Defendants contend that Plaintiff alleges “that when the 

HUD OIG investigated Bank of America’s foreclosure practices, it identified $1.1 billion of 
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potentially false claims.”  Id.  Based on these claims, Plaintiff alleges that Bank of America, or 

its affiliates, had an obligation to pay the government because it would have been required to do 

so if the government: (1) “proceeded with its own suit against Bank of America for all potential 

claims HUD OIG identified;” and (2) “prevailed entirely in that suit.”  Id. pp. 14-15.  In other 

words, “Jacobs does not allege that the Government had secured a judgment against Bank of 

America; rather, he alleges that Defendants had an ‘obligation’ merely as a result of the HUD 

OIG investigation, which itself states only that Defendants’ foreclosure practices ‘may have 

exposed Bank of America to liability under the False Claims Act.’”  Id. p. 15 (citing D.E. 79-3 p. 

5) (emphasis in briefing).  Because a company’s potential liability, identified in a HUD 

investigation, does not create an obligation to pay the government, Defendant contends that 

Plaintiff’s reverse false claims act claim must be dismissed.  Id. 

 In response, Plaintiff argues that Defendants had an obligation to comply with the FCA 

itself and the Financial Institutions Reform, Recovery and Enforcement Act of 1989 (the 

“FIRREA”), as shown by the fact that DOJ brought the enforcement action against Bank of 

America, as well as its affiliates, which resulted in the Consent Judgment, and that this duty is 

enough, at least at the motion to dismiss stage, to allege a reverse false claims act claim.  D.E. 

103 p. 8.  In addition, Plaintiff argues that the government “already exercised any discretion that 

might have affected the existence of the alleged obligation . . . when the [government] chose to 

sue the Defendants to enforce the obligation itself.”  Id. 

 At this stage, the Court concludes that Plaintiff has plausibly alleged an obligation under 

the FCA.  In particular, Plaintiff alleges: (1) Bank of America, as well as its affiliates, had an 

obligation to pay damages under the FCA and FIRREA; (2) Bank of America Corp., Bank of 

America, N.A., BAC Home Loans Servicing, L.P., Countrywide Home Loans, Inc., Countrywide 
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Financial Corporation and Countrywide Mortgage Ventures, L.L.C. entered into the Consent 

Judgment, thereby directing settlement payment of $2,382,415,075; (3) the settlement payment 

“represented a substantial decrease of the obligations owed by Bank of America to the United 

States, as identified by HUD’s OIG,” as Bank of America’s obligation to pay damages under the 

FCA was $3.3 billion and up to $8.9 billion under FIRREA; and (4) “Defendants made a false 

statement—by signing the consent judgment itself—in order to decrease their obligations as 

alleged in its NMS Complaint against them.”  D.E. 79 ¶¶ 45-50.  Plaintiff’s allegations are 

enough, at the motion to dismiss stage, to plausibly allege an obligation for purposes of a reverse 

false claim under the FCA.  Schaengold, No. 4:11-CV-58, 2014 WL 6908856, at *16 (“To be 

sure, as Defendants argue, a lone, conclusory allegation of concealment of an obligation to pay 

money to the Government would be insufficient to survive a motion to dismiss. But the 

Government’s Complaint does more than that.”); see also Am. Textile Mfrs. Inst., Inc., 190 F.3d 

at 738. 

 Accordingly, the Court finds that Plaintiff plausibly alleges “an existing legal obligation 

to pay or transmit money or property to the government.”3  See, e.g., Schaengold, No. 4:11-CV-

58, 2014 WL 6908856, at *16 (citing Conagra, Inc., 465 F.3d at 1195). 

b. False statement 

 Defendants also argue that Plaintiff fails to allege a false statement because Plaintiff fails 

to “allege facts plausibly suggesting that Defendants’ use of rubber-stamped endorsements or 

MERS transfers conflict with the ‘Servicing Standards’” in the April 2, 2014 Consent Judgment.  

D.E. 95 pp. 15-16.  In particular, Defendants argue that the “seven provisions of the Consent 

                         
3  Nonetheless, the Court seriously doubts that Plaintiff will, ultimately, be able to prove that 
Defendants decreased their “established duty” or existing obligation to pay damages under the 
FCA and FIRREA based on his theory that each alleged statutory violation included in the HUD 
OIG report was, in fact, a proven legal obligation to pay the U.S. Government. 
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Judgment” described in the SAC “primarily relate to use of ‘declarations, affidavits, and sworn 

statements’ in foreclosure proceedings,” but do not related to endorsed promissory notes.  Id. p. 

16.  

 In response, Plaintiff argues that the SAC plausibly alleges a false statement because the 

Servicing Standards do not “primarily relate to Bank of America’s use of ‘declarations, affidavits 

and sworn statements’ in foreclosure proceedings,” but instead pertain to assurances that “factual 

assertions made in pleadings,” as well as declarations, affidavits and sworn statements, are 

“accurate and complete and supported by competent and reliable evidence.”  D.E. 103 p. 9. 

 The Court agrees with Plaintiff.  The SAC plainly alleges that the Servicing Standards 

contained in the Consent Judgment provided:  

(1) Servicer shall ensure that factual assertions made in pleadings . . . , Declarations, 
affidavits and sworn statements filed by or on behalf of Service in judicial foreclosures 
or bankruptcy proceedings and notices of default, notices of sale and similar notices 
submitted by or on behalf of Service in non-judicial foreclosures are accurate and 
complete and are supported by competent and reliable evidence;  

(2) Affidavits, sworn statements and Declarations shall not contain information that is 
false or unsubstantiated;  

(3) Service shall not file a [Proof of Claim] in a bankruptcy proceeding which, when filed, 
contained materially inaccurate information; and 

(4) Service shall not rely on [a] . . . sworn statement or Declaration filed in a pending 
pre-judgment judicial foreclosure or bankruptcy proceeding which . . . contained 
materially inaccurate information in order to obtain and judgment of foreclosure, 
order of sale, relief from the automatic stay or other relief in bankruptcy.  

D.E. 79 ¶ 51 (emphasis added).  In other words, Defendants were required to ensure that “factual 

assertions,” including those in pleadings, affidavits, sworn statements and Declarations, did not 

contain “materially inaccurate information” that would be used to “obtain a judgment of 

foreclosure [or] order of sale.”  Id. ¶ 51(a)-(p).  Using rubber-stamped endorsements on 

promissory notes or relying on MERS transfers to foreclose on properties or obtain orders of 
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sales falls within the scope of actions barred by the Consent Judgment Servicing Standards, as 

using facially invalid promissory notes in foreclosure proceedings could constitute relying on 

“materially inaccurate information” in pleadings, affidavits, sworn statements, or declarations.  

c. Defendants’ knowledge of the falsity 

 Defendants also argue that the SAC fails to allege Defendants’ knowledge of their false 

statements, as Plaintiff’s “allegations that Bank of America intended to mislead the DOJ are not 

only conclusory, but suggest just the opposite . . . [as the] Consent Judgment [did not] actually 

address[] rubber-stamped endorsements or MERS transfers.”  D.E. 95 p. 16.   

 The Court disagrees with Defendants.  As an initial matter, “although Rule 9(b) permits 

knowledge to be averred generally, [courts have often] required plaintiffs to plead the factual 

basis” which gives rise to reasonable inference of fraudulent intent.  Viera v. Basf Catalysts LLC, 

No. 5:16-CV-1-OC-30PRL, 2016 WL 1394333, at *3 (M.D. Fla. Apr. 8, 2016); Innovative 

Biometric Tech., LLC v. Lenovo (United States), Inc., No. 09-81046-CIV, 2010 WL 11447535, at 

*2 (S.D. Fla. Oct. 12, 2010).  “A reasonable inference is one that is plausible and that flows 

logically from the facts alleged, including any objective indications of candor and good faith.”  

Innovative Biometric Tech., LLC, 2010 WL 11447535, at *2.  In other words, pleading 

knowledge under Rule 9(b) requires that a plaintiff state “sufficient allegations of underlying 

facts from which a court may reasonably infer that a specific individual (1) knew of the withheld 

material information or of the falsity of the material misrepresentation, and (2) withheld or 

misrepresented this information with a specific intent to deceive.”  AAMP of Florida, Inc v. Auto. 

Data Sols., Inc., No. 8:13-CV-2019-T-35TGW, 2014 WL 12620847, at *2 (M.D. Fla. Aug. 26, 

2014). 
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 Here, Plaintiff alleges, with particularity, that Defendants relied on rubber-stamped 

promissory notes after entry of the April 2, 2014 Consent Judgment in a least four foreclosure 

cases, which were litigated in April 2013, September 2014, August 2015, and October 2016.  

D.E. 79 ¶¶ 56(I)(a)-(II)(b).  Plaintiff then describes the promissory notes used in each of these 

foreclosure cases, why they were fraudulent, and how Defendants used them in alleged violation 

of the Consent Judgment.  Id.  Based on Defendants’ use of these promissory notes, Plaintiff 

alleges that “[a]lmost immediately [after entry of the Consent Judgment], and repeatedly, the 

Defendants began using these false documents and evidence within their foreclosure cases in 

their efforts to obtain foreclosure judgments that would allow for them to make claims for 

mortgage insurance benefit payments from HUD.”  Id. ¶ 52, 

 Strictly for purposes of deciding Defendants’ Motion to Dismiss, the Court concludes 

that the SAC satisfies the pleading requirements concerning Defendants’ knowledge under Iqbal 

and Twombly and Rule 9(b), as it alleges facts that give rise to a “reasonable inference” that 

Defendants signed the Consent Judgment with the intent to “continue pursuing mortgage 

foreclosures by misleadingly filing copies of promissory notes bearing rubber-stamped 

endorsement signatures that were not legally authorized by the purported signatories (and 

therefore, were invalid), and by filing copies of purported assignments by MERS, which never 

owned any interest in the notes that purportedly were being assigned (and therefore, were 

ineffective).”  Id. ¶ 52; Innovative Biometric Tech., LLC, 2010 WL 11447535, at *2; see also 

Matheny, 671 F.3d at 1224 (noting that at the pleading stage in a False Claims Act case, 

“knowledge, and other conditions of a person’s mind may be alleged generally”); see also 

Kostoski v. Steiner Transocean, Ltd., 278 F.R.D. 695, 698 (S.D. Fla. 2012) (finding Rule 9(b)’s 
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particularity requirement satisfied where counterclaim “contain[ed] sufficient factual material to 

suggest that the Plaintiff knowingly concealed his condition”). 

d. Materiality of misrepresentation 

 Lastly, Defendants argue that Plaintiff “has not plausibly alleged that Defendants’ 

supposed deception about its use of rubber-stamped endorsements and MERS transfers was 

material to the DOJ’s decision to enter the NMS.”  D.E. 95 pp. 16-17.   

 Defendants’ argument has no merit.  “To be material, a misrepresentation must have the 

ability to influence the government’s decision making.”  Matheny, 671 F.3d at 1228; 31 U.S.C. § 

3729(b)(4) (“the term ‘material’ means having a natural tendency to influence, or be capable of 

influencing, the payment or receipt of money or property.”).  Here, there is little question that 

Defendants’ alleged scheme to continue using rubber-stamped endorsements and MERS 

transfers—even after entry of the Consent Judgment—might have influenced, or was capable of 

influencing, the Government’s decision to enter into the Consent Judgment; in other words, had 

the Government known that Defendants would continue to violate the Servicing Standards, even 

after entry of the Consent Judgment, it might have either crafted a different Consent Judgment 

or, possibly, chosen not to agree to any consent judgment. See Matheny, 671 F,3d at 1228; see 

also United States v. Crumb, No. CV 15-0655-WS-N, 2016 WL 4480690, at *24 (S.D. Ala. Aug. 

24, 2016) (refusing to dismiss implied certification claim where “allegations of the Amended 

Complaint raise a compelling inference that the purported misrepresentations in question were 

material to the Government’s payment decision”).  

ii. Implied certification violation 

 Plaintiff alleges that Defendants violated the False Claims Act based on a theory of 

implied certification by submitting new claims for FHA mortgage-insurance benefits based upon 
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foreclosures that had been obtained by: (1) relying on misleadingly rubber-stamped 

endorsements affixed to promissory notes; and (2) purported assignments of mortgages by 

MERS, without MERS owning an interest in the underlying notes.  D.E. 79 ¶ 54. 

 In Universal Health Services, the U.S. Supreme Court recently permitted a FCA claim 

based on the theory of implied certification, holding that “at least in certain circumstances, the 

implied false certification theory can be a basis for [FCA] liability.”  Universal Health Servs., 

Inc. v. United States, 136 S. Ct. 1989, 1995 (2016).  More specifically, the Court explained that 

liability can attach where “the defendant submits a claim for payment that makes specific 

representations about the goods or services provided, but knowingly fails to disclose the 

defendant’s noncompliance with a statutory, regulatory, or contractual requirement,” as long as 

failure to disclose this noncompliance is “material to the Government’s payment decision.”  Id. 

at 1995-96. 

Noncompliance with a specific statute, regulation or contractual requirement may be 

“material,” even if those requirements were not expressly designated as conditions of payment.  

Id. at 1995, 2001 (“Whether a provision is labeled a condition of payment is relevant to but not 

dispositive of the materiality inquiry.”).  Under the FCA and the U.S. Supreme Court’s decision, 

a requirement is “material” for the same reasons as under a theory of reverse false claim, namely 

that it has a “natural tendency to influence, or be capable of influencing, the payment or receipt 

of money or property.”  Id. at 2002 (citing 31 U.S.C. § 3729(b)(4)).   

 Defendants argue that Plaintiff fails to state a claim based on a theory of implied 

certification because he does not plausibly allege: “(1) that Defendants failed to gain good 

marketable title when they foreclosed; (2) that Defendants knew they were violating any HUD 
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requirements when they conveyed title to HUD; or (3) that any violation was material to the 

FHA’s decision to pay the insurance claims.”  D.E. 95. p. 18. 

   a. Marketable title 

 Defendants argue that the specific rubber-stamped endorsements referred to in Plaintiff’s 

SAC conveyed marketable title and were, therefore, not false for purposes of the False Claims 

Act.  D.E. 95 p. 18.  As an initial matter, Defendants contend that Plaintiff’s theory hinges on the 

fact that “an improperly endorsed note would not legally transfer the note to a third party, and 

therefore that third party would not obtain ‘good marketable title’ when it foreclosed on a 

property it did not own.”  Id.  However, each of the specific examples of promissory notes 

mentioned in Plaintiff’s SAC involved only assignments from Bank of America to one of its 

affiliates.  Thus, each of these assignments were valid—even if the promissory notes included 

rubber-stamped endorsements—because an endorsement from one Defendant to another would 

have no “bearing on whether Bank of America still retained ownership of the note and thus 

obtained ‘good marketable title’ when it foreclosed.”  Id.  

 In addition, Defendants argue that “[i]t is well-settled law that MERS can assign 

mortgages.”  Id. p. 19.  For this reason, Defendants ask the Court to reject Plaintiff’s allegations 

that MERS cannot assign mortgages and, therefore, reject Plaintiff’s allegations that foreclosures 

based on promissory notes assigned by MERS constitute a fraudulent act for purposes of the 

FCA.  Id. 

  Plaintiff responds in two principal ways.  First, Plaintiff argues that “‘good marketable 

title’ does not mean a title whose conveyance would ultimately survive a challenge in court,” but 

instead means a title that is “free from reasonable doubt as to any question o[f] law or fact 

necessary to sustain its validity.”  D.E. 103 p. 12 (emphasis in briefing) (collecting cases).  
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Second, Plaintiff contends that MERS cannot assign a mortgage that it does not own—which is 

especially an issue if a mortgage is based on a fraudulently endorsed promissory note.  In light of 

this, Plaintiff contends that “a foreclosure title obtained by reliance on a MERS assignment of 

the mortgage (when MERS did not own and therefore could not ‘sell’ the note)” does not 

constitute “marketable title” because it can be reasonably questioned in the future.  Id. 

 The Court rejects Defendants’ arguments.  The Eleventh Circuit has made clear that 

“[m]arketable title is unencumbered title, free from reasonable doubt as to any question of law or 

fact necessary to sustain its validity.  Matter of Garfinkle, 672 F.2d 1340, 1345 (11th Cir. 1982) 

(internal citations omitted).  “Marketable title is not necessarily perfect title, nor must it satisfy 

the purchaser or his attorney, unless there is an express stipulation to that effect.”  Id.  For this 

reason, courts have explained that marketable title refers “not merely a title valid in fact but a 

title that must be such as to make it reasonably certain that it will not be called in question in the 

future” or, in other words, title that will not “subject the purchaser to the hazard of litigation with 

reference thereto.”  In re Aman, 492 B.R. 550, 565–66 (Bankr. M.D. Fla. 2010); Camp v. 

Commonwealth Land Title Ins. Co., 787 F.2d 1258, 1261 (8th Cir. 1986) (“Reasonable doubt 

affecting marketability is said to exist where ‘there is uncertainty as to some defects appearing in 

the course of its deduction, and the doubt must be such as affects the value of the land, or will 

interfere with its sale.’”). 

 In light of this case law, it is plausible that promissory notes containing rubber-stamped 

endorsements did not convey marketable title.  Matter of Garfinkle, 672 F.2d at 1345; Denson v. 

Stack, 997 F.2d 1356, 1363 (11th Cir. 1993) (concluding that district court “improperly 

concluded” that the defendant “was in a position to convey marketable title” and noting that title 

“is free from reasonable doubt when a litigant cannot point to a fact in the record which would 
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cause a reasonable person to have a doubt”).  It is also plausible that promissory notes did not 

convey marketable title because MERS did not have the authority to assign promissory notes to 

anyone, as MERS did not own any interest in borrower’s promissory notes.4  See HSBC Bank 

USA, Nat. Ass’n v. Roumiantseva, 130 A.D.3d 983, 984, 15 N.Y.S.3d 117, 119 (N.Y. App. Div. 

2015) (affirming dismissal of action for lack of standing where “the documents showed that 

MERS was never the holder of the note and, therefore, was without authority to assign the 

note”); see also Arch Bay Holdings, LLC v. Albanese, 146 A.D.3d 849, 853, 45 N.Y.S.3d 506, 

510 (N.Y. App. Div. 2017) (concluding that plaintiff “failed to establish standing based upon an 

assignment of the note and mortgage from MERS to Wachovia prior to commencement of the 

action, as Arch Bay failed to establish delivery or assignment of the note to MERS prior to its 

execution of the assignment to Wachovia”). 

   b. Knowledge 

 Defendants also argue that Plaintiff fails to plausibly allege that Defendants knew they 

were falsely certifying compliance with the “good marketable title requirement,” thereby 

requiring that the Court dismiss Plaintiff’s implied certification claim.  D.E. 95.  

 Defendants are mistaken.  As discussed above, Plaintiff alleges that Defendants 

knowingly violated HUD regulations by submitting new claims for FHA insurance benefits after 

April 4, 2012, which were not based on “good marketable title,” based on at least four instances 

in which Defendants relied on rubber-stamped promissory notes in foreclosure cases.  Supra pp. 

20-22.  This alleged use of rubber-stamped promissory notes was, possibly, a violation of HUD 

regulations contained in 24 C.F.R. § 203.366(a).  D.E. 79 ¶¶ 23, 54, 59.  Based on these facts and 

                         
4 While there is no Eleventh Circuit precedent to squarely address whether MERS can assign 
promissory notes, Defendants cite to persuasive authority from other jurisdictions rejecting 
Plaintiff’s theory that MERS lacks authority to assign mortgages.  D.E. 95.  The Court is 
persuaded by these decisions, but declines to reach the issue at the motion to dismiss stage. 
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for the reasons already discussed above, the Court concludes that Plaintiff has plausibly alleged 

facts to give rise to a reasonably inference that Defendants knowingly submitted false claims to 

FHA for insurance benefits, as these claims were not based on “good marketable title.”  

Matheny, 671 F.3d at 1224; Crumb, No. CV-15-0655-WS-N, 2016 WL 4480690, at *17. 

   c. Materiality of misrepresentation 

 Lastly, Defendants argues that even if Plaintiff plausibly alleges that Defendants 

knowingly submitted FHA insurance claims in violation of 24 C.F.R. § 203.366(a), Plaintiff fails 

to allege that violations of this regulation were material to the government’s decision to pay 

these mortgage insurance claims.  D.E. 95 p. 20.  Defendants argue that any violation of HUD 

regulations was immaterial because: (1) the endorsements specifically described in the SAC 

relate only to transfer of mortgages and notes among entities that were part of the Bank of 

America enterprise; and (2) Plaintiff fails to allege facts to indicate that the FHA, as a general 

practice, refused to pay mortgage insurance claims based on noncompliance with 24 C.F.R. § 

203.366(a).  Id. p. 21.  

 Plaintiff raises two main arguments in response.  First, Plaintiff argues that compliance 

with 24 C.F.R. § 203.366(a) and HUD regulations requiring Defendants to “obtain and convey to 

the Secretary of HUD good and marketable title to properties” were “obviously material,” as 

they were the “same kind[s] of violations [that had already] led the Government to sue under the 

FCA” and, ultimately, enter into the 2014 Consent Judgment.  D.E. 103 p. 13.  Second, Plaintiff 

disputes Defendants’ argument that rubber-stamped endorsements were irrelevant to promissory 

notes assigned to entities affiliated with Bank of America.  Id. p. 15.  Instead, Plaintiff contends 

that Bank of America’s subsidiaries lacked standing to foreclose based on promissory notes with 
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rubber-stamped endorsements—even where these notes were only purportedly assigned from one 

Bank of American entity to another.  Id. 

 The Court agrees with Plaintiff that Defendants’ alleged reliance on fraudulently signed 

promissory notes to foreclose on properties and, thereafter, collect FHA mortgage insurance, was 

material to the government’s decision to tender payment.  In short, the government would have a 

“natural tendency” to be influenced by Defendants’ alleged use of fraudulently signed 

promissory notes, which were used to improperly and unlawfully foreclose on mortgages insured 

by the FHA, in determining whether to pay mortgage insurance claims.  See Universal Health 

Services, 136 S. Ct. at 1995.  In other words, Defendants’ alleged repeated reliance on rubber-

stamped endorsements and promissory notes purportedly assigned to MERS in foreclosure cases 

was, without a doubt, “capable of influencing” the government’s “payment . . . of money.” Id.; 

Matheny, 671 F.3d at 1228; 31 U.S.C. § 3729(b)(4).  Because the Court can reasonably infer that 

the government would be affected by Defendants’ allegedly fraudulently behavior, Plaintiff 

adequately alleges materiality under the FCA. Matheny, 671 F,3d at 1228; see also Crumb, No. 

CV 15-0655-WS-N, 2016 WL 4480690, at *24. 

iii. Conspiracy 

 To state a claim for conspiracy under Section 3729(a)(1)(C) of the FCA, a plaintiff must 

allege: “(1) that the defendant conspired with one or more persons to get a false or fraudulent 

claim paid by the United States; (2) that one or more of the conspirators performed any act to 

effect the object of the conspiracy; and (3) that the United States suffered damages as a result of 

the false or fraudulent claim.”  Corsello v. Lincare, Inc., 428 F.3d 1008, 1014 (11th Cir. 2005); 

31 U.S.C. § 3729(a)(1)(C). 
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 Defendants argue that Plaintiff’s conspiracy claim should be dismissed for two reasons.  

First, Defendants argue that Plaintiff fails to state any claim for a violation of the FCA, so his 

conspiracy claim must be dismissed.  D.E. 95 p. 21.  Second, Defendants argue that Plaintiff fails 

to allege sufficient facts to plausibly allege that Defendants engaged in conspiracy.  Id. 

 In response, Plaintiff argues that he has adequately alleged conspiracy because the SAC 

alleges that Defendants signed the April 2, 2014 Consent Judgment, which: (1) was an overt act; 

(2) was in violation of the False Claims Act; and (3) harmed the government.  D.E. 103 p. 15.  

 The Court concludes that Plaintiff has plausibly alleged a conspiracy between Defendants 

based on signing the April 2, 2014 Consent Judgment in violation of the FCA. D.E. 79 ¶¶ 50-52; 

D.E. 79-2 pp. 91-94; see, e.g., Corsello, 428 F.3d at 1014.  However, Plaintiff’s conspiracy claim 

is constrained to the allegations pertaining to Plaintiff’s reverse false claim—which is based 

entirely on signing the April 2, 2014 Consent Judgment.  D.E. 79 ¶ 64.  For this reason, the Court 

will not permit Plaintiff to litigate a conspiracy claim against Defendants based on his theory of 

an implied certification FCA violation; in other words, Plaintiff’s conspiracy claim attaches to 

his reverse false claim and not his FCA claim based on implied certification.  See, e.g., Corsello, 

428 F.3d at 1014 (noting that conspiracy requires an overt act).  Accordingly, it is 

 ORDERED AND ADJUDGED that Defendants’ Motion to Dismiss, D.E. 95, is 

DENIED.  It is further 

 ORDERED AND ADJUDGED that Defendants’ Motion for Judicial Notice, D.E. 96, is 

GRANTED with respect to Exhibit 7 to Defendants’ Motion for Judicial Notice, D.E. 97-7.  The 

remainder of the Motion, D.E. 96, is DENIED AS MOOT.  It is further 

 ORDERED AND ADJUDGED that Defendants SHALL file their Answer to Plaintiff’s 

Second Amended Complaint, D.E. 79, no later than Monday, April 3, 2017.  It is further 
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 DONE AND ORDERED in Chambers at Miami, Florida, this 20th day of March, 2017.  

                         _______________________________                                                       
       URSULA UNGARO     
       UNITED STATES DISTRICT JUDGE  
copies provided: counsel of record 
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KENNETH M. KARAS, District Judge: 

 Wells Fargo Bank, N.A., (“Wells Fargo” or “Appellant”) appeals from the bankruptcy 

court’s “Order Disallowing and Expunging Claims of Wells Fargo Bank, NA,” (“Disallowance 

Order”), dated February 9, 2015.  (See Dkt. No. 1.)  More specifically, Wells Fargo challenges 

the bankruptcy court’s May 21, 2012 Order granting the partial summary judgment motion of 

Cynthia Carssow-Franklin (“Debtor”) on the issue of Wells Fargo’s standing to file a proof of 
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claim on behalf of Freddie Mac, and the bankruptcy court’s January 28, 2015 decision granting 

Debtor’s claim objection on the ground that Wells Fargo was not a holder of Debtor’s note.  (Id.)  

For the reasons given herein, the judgment of the bankruptcy court is affirmed in part and 

reversed in part. 

I. Factual and Procedural Background 

 On or about October 30, 2000, Debtor executed a promissory note (the “Note”) in the 

principal amount of $145,850, in favor of Mortgage Factory Inc. (“Mortgage Factory”).  (A108–

A110.)1  The loan was secured by a deed of trust on real property located in Round Rock, Texas 

(the “Deed of Trust”).  (A111–A126.)2  An “Assignment of Lien,” dated October 30, 2000, 

purports to assign the Deed of Trust from Mortgage Factory to ABN Amro Mortgage Group, Inc. 

(“ABN Amro”).  (A139–A140.)3   

 At the heart of much of this appeal is the Parties’ dispute over what happened next.  

According to Wells Fargo, Mortgage Factory, in addition to assigning the Deed of Trust, also 

specifically indorsed the Note to ABN Amro.  (Br. for Appellant Wells Fargo Bank, N.A. 

                                                 
1 While October 30, 2000 appears as the date on both the Note and Deed of Trust, a 

notary acknowledgement indicates that the Deed of Trust was signed on November 2, 2000, and 
Debtor testified that she signed the Note on November 2, 2000.  (See Br. for Appellee Cynthia 
Carssow-Franklin (“Appellee Br.”) 22 n.3 (Dkt. No. 22).)  The exact date is immaterial to this 
Appeal. 

 
2 Citations beginning with the letter “A” are citations to the Appellant’s Appendix, filed 

with its opening brief, at Dkt. No. 19, unless otherwise noted.  
  
3 Debtor has questioned the validity of this assignment.  After Wells Fargo filed its initial 

proof of claim, Debtor’s counsel notified Wells Fargo’s counsel that the Assignment of Lien, 
dated October 30, 2000, “pre-dates the notarized signature of . . . Debtor on the [N]ote and 
[D]eed of [T]rust by three days.”  (Appellee Br. 2.) 
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(“Appellant Br.”) 3 (Dkt. No. 19).)  ABN Amro further transferred Debtor’s loan to Washington 

Mutual Bank, N.A. (“Washington Mutual”), “indorsing the [N]ote in blank and executing a 

written assignment of [Debtor’s] [D]eed of [T]rust, including ‘all beneficial interest in and title 

to said Deed of Trust’ to the Mortgage Electronic Registration Systems, Inc. (‘MERS’) as 

nominee.”  (Id. at 3–4 (citing A110, A141–A142).)  Later, Wells Fargo obtained the servicing 

rights to Debtor’s loan, effective February 16, 2007, from Washington Mutual.  (Id. at 4.)  Wells 

Fargo maintains that it services the loan for Freddie Mac, the owner of Debtor’s loan.  (Id. at 4, 

13–14.)  Around that time, Wells Fargo sent Debtor what it calls a “Hello” letter, which advised 

Debtor that Wells Fargo would begin servicing her loan on February 16, 2007.  (Id. at 4 (citing 

A286).)  In conjunction with the servicing transfer, the Note, “bearing the in-blank indorsement 

from ABN Amro,” and the Deed of Trust, were delivered to Wells Fargo.  (Id.)  A written 

assignment, which was not executed until July 12, 2010, memorialized the Deed of Trust’s 

transfer from MERS to Wells Fargo.  (Id. (citing A143–A145).)  Finally, about a year after Wells 

Fargo began servicing the loan, Debtor and Wells Fargo agreed to modify the loan.  (Id. (citing 

A134–A136).)  The loan-modification agreement states that Debtor “requested, and [Wells 

Fargo] has agreed, . . . to a modification in the payment” of Debtor’s loan, and that Debtor 

promises “to pay the unpaid principal balance plus interest, to the order of [Wells Fargo].”  

(A135.)   

 Debtor disputes much of this narrative.  Most pertinent to the pending appeal, Debtor 

argued, and the bankruptcy court agreed, both that the blank indorsement was actually forged, 

that is, the indorsement was stamped on the Note after Wells Fargo filed its initial proof of claim 

in Debtor’s bankruptcy in an attempt to improve the record with respect to Wells Fargo’s 
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standing to enforce the Note, and that Wells Fargo had failed to provide sufficient evidence that 

it was the servicer of Debtor’s loan authorized to file a proof of claim to enforce the Note.  (See 

generally Br. for Appellee Cynthia Carssow-Franklin (“Appellee Br.”) (Dkt. No. 22).)  Although 

Debtor notes that “[t]he original loan modification was never produced and never authenticated,” 

(Appellee Br. 24), she does not dispute that she entered into a loan modification with Wells 

Fargo.  

 On June 1, 2010, Debtor petitioned for Chapter 13 bankruptcy relief in the United States 

Bankruptcy Court for the Southern District of New York.  (See A1–A2.)  On July 15, 2012, 

Wells Fargo filed a proof of claim, Claim No. 1-1, asserting an indebtedness of $170,072.60, 

including prepetition arrears of $38,163.16.  (See Mem. of Decision on Debtor’s Objection to 

Claim of Wells Fargo Bank, NA (“Order”) 1 (Dkt. No. 109, 10-20010 Dkt. (Bankr. S.D.N.Y.)).)  

The proof of claim attached a number of documents, including a copy of the Note, dated October 

30, 2000, payable to Mortgage Factory in the amount of $145,850, which was signed by Debtor.  

(See Order 2; see also A67–A105.)  The version of the Note attached to Claim No. 1-1 bears a 

specific indorsement by Mortgage Factory to ABN Amro and no other indorsements.  (Id.; see 

also A71.)  Claim No. 1-1 also attached the aforementioned assignments, including the 

Assignment of Lien, dated October 30, 2000, pursuant to which Mortgage Factory assigned its 

rights under the Note and related liens to ABN Amro, and the “Assignment of Deed of Trust” by 

ABN Amro, dated June 20, 2002, pursuant to which ABN Amro assigned “all beneficial interest 

in” the Deed of Trust securing the Note, “together with the [N]ote,” to MERS, “as nominee for 

Washington Mutual Bank, FA.”  (See A100–A102; Order 2.)  Also attached to Claim No. 1-1 

was an “Assignment of Mortgage,” pursuant to which MERS purported to assign to Wells Fargo 
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“a certain mortgage” made by Debtor pertaining to the Note.  (See A104–A105.)  The 

Assignment of Mortgage is dated July 12, 2010, which is three days before Wells Fargo filed 

Claim No. 1-1, and is executed on behalf of MERS “as nominee for Washington Mutual,” by 

John Kennerty (“Kennerty”), who is identified only as an “Assistant Secretary.”  (See A105; see 

also Order 3.)4    

 In the underlying Claim Objection, Debtor’s counsel represented without dispute that 

after reviewing Claim No. 1-1, she contacted Wells Fargo’s then-counsel with questions 

regarding Wells Fargo’s standing to assert Claim No. 1-1.  (Order 3.)  Eventually, on September 

23, 2010, Wells Fargo filed another proof of claim, amended Claim No. 1-2, which was the same 

as Claim No. 1-1 in all respects, except that the copy of the Note attached to Claim No. 1-2 had a 

second indorsement (in addition to the specific indorsement from Mortgage Factory to ABN 

Amro):  a blank indorsement, signed by Margaret A. Bezy, Vice President, for ABN Amro.  

(Order 4; compare A110, with A71.)  

 Debtor filed a Claim Objection, asserting a number of reasons as to why Claim No. 1-2 

should be disallowed under 11 U.S.C. § 502 and Fed. R. Bankr. P. 3007.  (Order 4; see also 

A20–A57.)  The two arguments relevant to this appeal are that Wells Fargo lacked standing to 

assert the claim because it did not own the loan upon which the claim was based, yet filed the 

claim on its own behalf, and that the blank indorsement that appears in the version of the Note 

attached to Claim No. 1-2 was forged to solidify Wells Fargo’s right to enforce the Note.  (Order 

4–5.)   

                                                 
4 It is undisputed that when he executed the Assignment of Mortgage, Kennerty was an 

employee of Wells Fargo and MERS.  (See Order 3 & n.3.) 
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 With discovery ongoing, Debtor moved for summary judgment under Fed. R. Bankr. P. 

7056, primarily on the grounds that Wells Fargo did not own the Note and yet had not filed 

Claim No. 1-2 in a representative capacity.  (Order 5–6; see also A360.)  In a bench ruling on 

March 1, 2012, memorialized by an Order dated May 21, 2012, the bankruptcy court granted in 

part and denied in part Debtor’s summary judgment motion.  (Order 6–7; see also A908–A979.)  

The motion was granted to the extent that Claim No. 1-2 sought to assert the claim in a 

representative capacity on behalf of Freddie Mac; the bankruptcy court found, as a matter of law, 

that Wells Fargo was “not the servicer of the loan” and, thus, that Claim No. 1-2 was “not filed 

in Wells Fargo[’s] . . . capacity as servicer or agent for the holder of the Claims or the underlying 

[N]ote and [D]eed of [T]rust, including, without limitation, on behalf of Freddie Mac.”  (A428.)  

However, the bankruptcy court denied Debtor’s motion for an order declaring that Wells Fargo 

lacked standing to assert Claim No. 1-2, finding that Debtor did not establish, as a matter of law, 

that Wells Fargo lacked standing to bring Claim No. 1-2 “as principal and holder of the Claims, 

the [N]ote[,] and the [D]eed of [T]rust.”  (Id. (emphasis added).)  Rather, the bankruptcy court 

concluded that, under Texas law, if Wells Fargo was the holder of the Note properly indorsed in 

blank by ABN Amro, Wells Fargo could personally enforce the Note and Deed of Trust.  (Order 

6.)  Because discovery on the issue had not yet been completed, the bankruptcy court further 

scheduled an evidentiary hearing to address the bona fides of the blank indorsement.  (Id. at 7–

8.)   

 After the completion of discovery and an evidentiary hearing, the bankruptcy court issued 

a Memorandum of Decision on Debtor’s Objection to Claim of Wells Fargo Bank, NA, ruling 

that, on the evidence provided by the Parties, Wells Fargo did not satisfy its burden to show that 
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the blank indorsement on the Note attached to Claim No. 1-2 was genuine.  (Id. at 29–30.)  As a 

result, on February 9, 2015, the bankruptcy court issued an Order disallowing and expunging 

Claim No. 1-1 and Claim No. 1-2.  (A564–A565.)   

 Wells Fargo filed a Notice of Appeal, appealing the bankruptcy court’s order disallowing 

and expunging the proofs of claim.  (Notice of Appeal (Dkt No. 1).)   

II.  Discussion 

 A.  Standard of Review 

  1.  Review of Bankruptcy Court’s Order 

 The Court has jurisdiction to hear this appeal pursuant to 28 U.S.C. § 158(a).  A district 

court reviews a bankruptcy court’s findings of fact for clear error and reviews conclusions of law 

de novo.  See In re Bayshore Wire Prods. Corp., 209 F.3d 100, 103 (2d Cir. 2000) (“Like the 

[d]istrict [c]ourt, we review the Bankruptcy Court’s findings of fact for clear error, [and] its 

conclusions of law de novo . . . .” (citation and italics omitted)); In re Enron Corp., 307 B.R. 

372, 378 (S.D.N.Y. 2004) (“A bankruptcy court’s conclusions of law are reviewed de novo and 

its findings of fact for clear error.” (italics omitted)).   

 “A bankruptcy court’s decision to grant summary judgment is reviewed de novo because 

the existence of issues of material fact is a question of law.”  In re Enron N. Am. Corp., 312 B.R. 

27, 28–29 (S.D.N.Y. 2004) (italics omitted); see also Baranek v. Baranek, No. 12-CV-5090, 

2013 WL 4899862, at *4 (E.D.N.Y. Sept. 11, 2013) (same), aff’d sub nom. In re Baranek, 579 F. 

App’x 57 (2d Cir. 2014). 

 Under the clear error standard, “[t]here is a strong presumption in favor of a trial court’s 

findings of fact if supported by substantial evidence,” and a reviewing court will not upset a 
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factual finding “unless [it is] left with the definite and firm conviction that a mistake has been 

committed.”  Travellers Int’l, A.G. v. Trans World Airlines, Inc., 41 F.3d 1570, 1574 (2d Cir. 

1994) (first alteration in original) (internal quotation marks omitted); see also Anderson v. City of 

Bessemer City, 470 U.S. 564, 573 (1985) (“[A] finding is clearly erroneous when although there 

is evidence to support it, the reviewing court on the entire evidence is left with the definite and 

firm conviction that a mistake has been committed.” (internal quotation marks omitted)); Ceraso 

v. Motiva Enters., LLC, 326 F.3d 303, 316 (2d Cir. 2003) (stating that an appellate court should 

not overturn a trial judge’s choice “between permissible competing inferences”).  “Where there 

are two permissible views of the evidence, the factfinder’s choice between them cannot be 

clearly erroneous.”  Travellers Int’l, 41 F.3d at 1574–75 (internal quotation marks omitted); see 

also UFCW Local One Pension Fund v. Enivel Props., LLC, 791 F.3d 369, 372 (2d Cir. 2015) 

(same); In re CBI Holding Co., Inc., 419 B.R. 553, 563 (S.D.N.Y. 2009) (“In reviewing findings 

for clear error, [an appellate court] is not allowed to second-guess . . . the trial court’s . . . choice 

between competing inferences.  Even if the appellate court might have weighed the evidence 

differently, it may not overturn findings that are not clearly erroneous.” (alterations in original) 

(internal quotation marks omitted)). 

  2.  Summary Judgment Standard 

 Summary judgment is appropriate where the movant shows that “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. 

R. Civ. P. 56(a); see also Psihoyos v. John Wiley & Sons, Inc., 748 F.3d 120, 123–24 (2d Cir. 
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2014) (same).5  “In determining whether summary judgment is appropriate,” a court must 

“construe the facts in the light most favorable to the non-moving party and . . . resolve all 

ambiguities and draw all reasonable inferences against the movant.”  Brod v. Omya, Inc., 653 

F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omitted); see also Borough of Upper 

Saddle River v. Rockland Cty. Sewer Dist. No. 1, 16 F. Supp. 3d 294, 314 (S.D.N.Y. 2014) 

(same).  Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute 

exists.”  Vt. Teddy Bear Co. v. 1-800 Beargram Co., 373 F.3d 241, 244 (2d Cir. 2004); see also 

Aurora Commercial Corp. v. Approved Funding Corp., No. 13-CV-230, 2014 WL 1386633, at 

*2 (S.D.N.Y. Apr. 9, 2014) (same).   

 “However, when the burden of proof at trial would fall on the nonmoving party, it 

ordinarily is sufficient for the movant to point to a lack of evidence to go to the trier of fact on an 

essential element of the nonmovant’s claim,” in which case “the nonmoving party must come 

forward with admissible evidence sufficient to raise a genuine issue of fact for trial in order to 

avoid summary judgment.”  CILP Assocs., L.P. v. Pricewaterhouse Coopers LLP, 735 F.3d 114, 

123 (2d Cir. 2013) (alteration and internal quotation marks omitted).  Further, “[t]o survive a 

[summary judgment] motion . . . , [a nonmovant] need[s] to create more than a ‘metaphysical’ 

possibility that [her] allegations were correct; [s]he need[s] to ‘come forward with specific facts 

showing that there is a genuine issue for trial,’”  Wrobel v. Cty. of Erie, 692 F.3d 22, 30 (2d Cir. 

2012) (emphasis omitted) (quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 

574, 586–87 (1986)), and “cannot rely on the mere allegations or denials contained in the 

                                                 
5 Fed. R. Bankr. P. 7056 makes Fed. R. Civ. P. 56 applicable in bankruptcy cases. 
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pleadings,” Walker v. City of N.Y., No. 11-CV-2941, 2014 WL 1244778, at *5 (S.D.N.Y. Mar. 

26, 2014) (internal quotation marks omitted) (citing, inter alia, Wright v. Goord, 554 F.3d 255, 

266 (2d Cir. 2009)). 

 B.  Analysis 
  
 Wells Fargo’s Statement of Issues Presented on Appeal lists the following five issues:  
 

1. Whether the Bankruptcy Court improperly sustained Debtor’s objection to 
Wells Fargo’s claim, and based thereon disallowed and expunged that claim. 
 

2. Whether the Bankruptcy Court erred in concluding that the Debtor had 
overcome the presumption of authenticity that attaches to a signed 
[i]ndorsement on commercial paper. 

 
3. Whether the Bankruptcy Court erred in concluding that Wells Fargo did not 

have standing to enforce the Debtor’s note because it had not authenticated the 
indorsements on the note. 
 

4. Whether the Bankruptcy Court erred in concluding that Wells Fargo had waived 
or failed to assert its claim of equitable estoppel, thus precluding a finding that 
the Debtor was estopped from contesting the enforceability of her note, or Wells 
Fargo’s entitlement to enforce it as holder and servicer for the owner. 

 
5. Whether the Bankruptcy Court erred in concluding that Wells Fargo was not 

the servicer of Debtor’s note. 
 
(Designation of Record and Statement of Issues Presented on Appeal (“Statement of Issues”) at 

unnumbered 1–2 (Dkt. No. 2).)  Put more directly, the appeal challenges the bankruptcy court’s 

ruling as to (1) the authenticity of the blank indorsement, and (2) whether Wells Fargo 

established its standing to assert a claim on behalf of Freddie Mac as the servicer of Debtor’s 

loan.  The Court will consider each in turn.  
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  1.  Indorsement Authenticity 
  
 As explained by the bankruptcy court, and not disputed by Debtor on appeal, under Texas 

law, a holder of a note indorsed in blank has standing to enforce the note.  (Order 6–7.)6  

Accordingly, the critical question before the bankruptcy court was the authenticity of the blank 

indorsement on the Note attached to Claim No. 1-2; if the indorsement is authentic, Wells Fargo 

has standing to enforce the Note.  The bankruptcy court first found that Debtor provided 

sufficient evidence to overcome the Texas UCC’s presumption in favor of the authenticity of 

indorsements.  (See Order 12–22.)  Having found the presumption defeated, the bankruptcy court 

then determined that Wells Fargo did not carry its burden to establish the authenticity of the 

indorsement.  (Id. at 22–30.)7  The factual findings underpinning the bankruptcy court’s ruling 

                                                 
6 The Deed of Trust contains a Texas choice-of-law provision, (A120), and thus the claim 

objection is governed by Texas law.  Regardless, because the Note and Deed of Trust were 
signed in Texas and concern property located in Texas, under New York conflict of law 
principles, Texas law would govern even in the absence of the choice of law provision.  See, e.g., 
Cavendish Traders, Ltd. v. Nice Skate Shoes, Ltd., 117 F. Supp. 2d 394, 398–99 (S.D.N.Y. 2000) 
(noting that, “[u]nder New York conflict of law rules, the law of the jurisdiction having the 
greatest interest in the litigation will be applied,” and that “choice of law clauses in contracts and 
loan documents are generally honored in New York” (internal quotation marks omitted)).  

 
7 Wells Fargo does not challenge this finding on appeal.  Although one of the issues on 

appeal identified by Wells Fargo is “[w]hether the Bankruptcy Court erred in concluding that 
Wells Fargo did not have standing to enforce . . . Debtor’s note because it had not authenticated 
the indorsements on the note,” (Statement of Issues at unnumbered 2), which could possibly be 
read as challenging the bankruptcy court’s finding with respect to Wells Fargo’s burden 
described above, Wells Fargo’s briefing challenges only the bankruptcy court’s decision at step 
one of the analysis, (see, e.g., Appellant Br. 2 (stating as the relevant issue “[w]hether the 
Bankruptcy Court erred in concluding that [Debtor] had rebutted the presumption of authenticity 
that attaches to signatures on commercial paper”); Reply Br. for Appellant Wells Fargo Bank, 
N.A. 6 (Dkt. No. 24) (“[B]ecause the presumption was unrebutted, [Debtor’s] claim that Wells 
Fargo did not prove the indorsement’s authenticity . . . has no relevance to the case.”)); see also 
In re Residential Capital, LLC, 552 B.R. 50, 62 n.9 (S.D.N.Y. 2015) (noting that issues not 
included in argument section of appellant’s brief are waived).  
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on the authenticity issue are reviewed for clear error, but its application of those facts to draw its 

conclusion that Debtor overcame the presumption is reviewed de novo.  See United States v. 

Aumais, 656 F.3d 147, 154 (2d Cir. 2011) (reviewing district court’s findings of fact for clear 

error, but reviewing “de novo a district court’s application of the facts to draw conclusions of 

law, including a finding of liability” (alteration and internal quotation marks omitted)).  

   a.  Applicable Law 

 Under Texas law, “[t]o recover on a promissory note, the plaintiff must prove:  (1) the 

existence of the note in question; (2) that the party sued signed the note; (3) that the plaintiff is 

the owner or the holder of the note; and (4) that a certain balance is due and owing on the note.”  

SMS Fin., Ltd. Liab. Co. v. ABCO Homes, Inc., 167 F.3d 235, 238 (5th Cir. 1999) (emphasis 

added); see also Roberts v. Roper, 373 S.W.3d 227, 232 (Tex. App. 2012) (same).  Accordingly, 

an entity can enforce a note so long as it is the “holder” of the note, even if it does not own the 

note.  See Tex. Bus. & Com. Code (“BCC”) § 3.301 (“‘Person entitled to enforce’ an instrument 

[includes] the holder of the instrument . . . [and a] person may be a person entitled to enforce the 

instrument even though the person is not the owner of the instrument . . . .”).  A “holder” of a 

note includes “the person in possession of a negotiable instrument that is payable either to bearer 

or an identified person that is the person in possession.”  BCC § 1.201(b)(21)(A).  A person may 

become the holder of a note either at issuance or negotiation.  See Johnson v. JPMorgan Chase 

Bank, N.A., No. 12-CV-285, 2013 WL 2554415, at *11 (E.D. Tex. June 7, 2013), aff’d, 570 F. 

App’x 404 (5th Cir. 2014).  When the instrument is payable to an identified entity, negotiation of 

the instrument requires transfer of possession of the instrument and its indorsement by the 

holder.  BCC § 3.201(b).  However, “[i]f an instrument is payable to bearer, it may be negotiated 
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by transfer of possession alone.”  Id.  An instrument bearing a “blank indorsement” is payable to 

bearer and, accordingly, may be transferred by possession alone.  BCC § 3.205(b).  Thus, if the 

blank indorsement that appears on the Note attached to Claim No. 1-2 is authentic, Wells Fargo 

is the holder of an instrument payable to bearer and is entitled to enforce the Note.  See In re 

Pastran, No. 06-CV-34728, 2010 WL 2773243, at *3 (N.D. Tex. July 30, 2010) (“Thus, since 

AMHS is in possession of a promissory note indorsed in ‘blank,’ it is, by definition, a ‘holder,’ 

under [§] 3.201(a)[,] . . . assum[ing] that all of the indorsements on the [n]ote are authentic and 

authorized.”). 

 Under Texas law (and the UCC more generally), indorsements on negotiable instruments 

are presumed to be authentic.  Specifically: 

In an action with respect to an instrument, the authenticity of, and authority to 
make, each signature on the instrument are admitted unless specifically denied in 
the pleadings.  If the validity of a signature is denied in the pleadings, the burden 
of establishing validity is on the person claiming validity, but the signature is 
presumed to be authentic and authorized . . . . 
 

BCC § 3.308(a) (emphasis added).  The presumption of authenticity “rests upon the fact that in 

ordinary experience forged or unauthorized signatures are very uncommon, and normally any 

evidence is within the control of, or more accessible to, the defendant.”  BCC § 3.308 cmt. 1.  To 

the extent “that a fact is ‘presumed,’ the trier of fact must find the existence of the fact unless and 

until evidence is introduced that supports a finding of its nonexistence.”  BCC § 1.206.  Thus, in 

the context of indorsements, the bankruptcy court was required to find the blank indorsement to 

be authentic “unless and until evidence [was] introduced that support[ed] a finding of” 

inauthenticity.  Id.  Because the ultimate “burden of establishing validity [of the indorsement] is 

on the person claiming validity,” BCC § 3.308(a), if sufficient evidence is introduced by Debtor 
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to overcome the presumption, the burden shifts back to Wells Fargo to establish the validity of 

the indorsement “by a preponderance of the total evidence,” id. cmt. 1; see also In re Pastran, 

2010 WL 2773243, at *3 (“[The claimant] is not required to prove that the indorsements on the 

[n]ote are valid and authentic unless and until the [d]ebtor overcomes the presumption by putting 

on evidence that supports a finding that the indorsements on the [n]ote were somehow forged or 

unauthorized.”).  The showing necessary to overcome the presumption of authenticity is 

described in the official comment as “some sufficient showing.”  BCC § 3.308 cmt. 1.  The 

evidence “need not be sufficient to require a directed verdict, but it must be enough to support 

the denial by permitting a finding in the defendant’s favor.”  Id. 

   b.  Analysis 

 The bankruptcy court’s conclusion that Debtor overcame the presumption of authenticity 

afforded to the blank indorsement was based on the following evidence:  (1) that the version of 

the Note attached to Wells Fargo’s initial Claim No. 1-1 did not contain the blank indorsement, 

(Order 15–16), (2) the existence of the Assignment of Mortgage from MERS to Wells Fargo, 

executed by Kennerty, an officer of Wells Fargo, only three days before Claim No. 1-1 was filed, 

(id. at 16–17), and (3) testimony by Kennerty of the general indorsement and assignment 

practices of the Wells Fargo indorsement and assignment teams, which showed “a general 

willingness and practice on Wells Fargo’s part to create documentary evidence, after-the-fact, 

when enforcing its claims,” (id. at 17–20).8  Wells Fargo contends that, despite this evidence, 

                                                 
8 Although Wells Fargo states in its brief that it objected to the admission of the Kennerty 

deposition and that the bankruptcy court “never actually admitted it” and should not have 
admitted it because the testimony “was not relevant to the issue being tried, and clearly was more 
prejudicial than it was probative,” (Appellant Br. 16, 20), Wells Fargo does not directly 
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Debtor “produced no actual proof that the ABN Amro indorsement was forged.”  (Appellant Br. 

11.)  Rather, according to Wells Fargo, the bankruptcy court “relied on inferences drawn from 

circumstantial evidence, but those inferences were either not probative, unsupported by the 

record, or wholly speculative.”  (Id.)  

  As discussed above, Texas’s version of the UCC required the bankruptcy court to accept 

the validity of the blank indorsement on the Note unless Debtor made “some sufficient showing” 

that the indorsement is invalid.  BCC § 3.308 & cmt.  Debtor’s evidence “must be enough to 

support the denial [of validity] by permitting a finding in the defendant’s favor.”  Id.  As the 

bankruptcy court concluded, and neither party appears to challenge, the comment “suggests that 

the required evidentiary showing to overcome the presumption is similar to that needed to defeat 

a summary judgment motion:  the introduction of sufficient evidence so that a reasonable trier of 

fact in the context of the dispute could find in [Debtor’s] favor.”  (Order 13–14.)  Cf. Romano’s 

Carryout, Inc. v. P.F. Chang’s China Bistro, Inc., 964 N.E.2d 1102, 1107 (Ohio Ct. App. 2011) 

(explaining that, under Ohio’s identical provision, “[t]o rebut the presumption, the defendant 

need not present the quantum of evidence necessary for the grant of a directed verdict; rather, the 

defendant must only present evidence sufficient to permit the trier of fact to make a finding in 

                                                 
challenge the use of the testimony in its Statement of Issues Presented on Appeal.  Regardless, 
the testimony was relevant to the issue of whether the indorsement was authentic.  Seeing as he 
signed the Assignment of Mortgage, Kennerty obviously had some role with respect to Debtor’s 
loan.  He also testified based on personal knowledge as to the practices of the assignment and 
indorsement teams at Wells Fargo.  The fact that Wells Fargo had assignment and indorsement 
teams that, as the bankruptcy court found, would act to improve the record with respect to 
various notes and deeds of trust in Wells Fargo’s possession, makes the fact that the indorsement 
at issue here was added after-the-fact to improve Wells Fargo’s standing more probable “than it 
would be without the evidence.”  Fed. R. Evid. 401(a).  
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the defendant’s favor”); Guardian Bank v. San Jacinto Sav. Ass’n, 593 S.W.2d 860, 862–63 

(Tex. App. 1980) (“In the absence of . . . competent summary judgment evidence contesting [an 

indorsement’s] genuineness, the presumption [under the Texas Business Code] that the 

[i]ndorsements are genuine stands.”); Freeman Check Cashing, Inc. v. State, 412 N.Y.S.2d 963, 

964 (Ct. Cl. 1979) (under identical language in New York’s version of the UCC, overcoming the 

presumption of validity is not a question of “substantial evidence” or quantity of evidence, but 

rather that of “legal sufficiency”).     

 Wells Fargo contends that the evidence relied upon by the bankruptcy court consisted 

entirely of unjustified speculation and conclusory allegations that cannot serve as the competent 

evidence necessary to overcome the indorsement’s presumption of validity.  (See, e.g., Appellant 

Br. 20 (“The Bankruptcy Court’s assumption . . . that Kennerty must have forged indorsements is 

precisely the sort of speculation that cannot rise to the level of ‘competent evidence’ that the 

[blank] indorsement . . . was forged.”); Reply Br. for Appellant Wells Fargo Bank, N.A. (“Reply 

Br.”) 2 (Dkt. No. 24) (“Speculative and conclusory assertions are all that the Bankruptcy Court 

and [Debtor] could point to.”).)  Wells Fargo is correct that if Debtor’s evidence merely raised 

some “metaphysical doubt” as to the validity of the indorsement, Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 586 (1986), Debtor would not have satisfied its burden and 

thus would not have overcome the presumption of validity in § 3.308, see, e.g., In re Connelly, 

487 B.R. 230, 244 (Bankr. D. Ariz. 2013) (holding that the plaintiff, who challenged the 

authenticity of a deed of trust and other relevant documents but only “promised to bring forth 

additional evidence at a later date,” relied on “metaphysical doubt [rather] than evidence 

deserving all reasonable inference”).   
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 Here, however, Debtor has not relied on mere speculation and conclusory assertions to 

overcome the presumption.  Rather, Debtor offered specific evidence from which the bankruptcy 

court found that a reasonable juror could draw the inference that the blank indorsement was not 

genuine.  Wells Fargo’s arguments to the contrary are not persuasive.   

 First, Wells Fargo contends that “a difference in copies [of notes attached to various court 

filings] is not probative evidence of forgery.”  (Appellant Br. 15.)  Although Wells Fargo is 

correct that some courts have held that evidence of differences among notes attached to various 

court filings, on its own, and in certain circumstances, does not constitute a sufficient showing to 

overcome the presumption of genuineness, the Court disagrees that the sequence of events in this 

case is not in any way probative evidence of forgery, particularly in conjunction with the other 

evidence relied upon by the bankruptcy court.  It is undisputed that Wells Fargo’s first proof of 

claim, Claim No. 1-1, contained a copy of the Note containing no blank indorsement.  (See A71.)  

Wells Fargo does not dispute the bankruptcy court’s finding that Debtor’s counsel contacted 

Wells Fargo’s counsel after reviewing Claim No. 1-1, “with questions regarding Wells Fargo’s 

standing to assert the claim.”  (Order 3.)  Wells Fargo eventually filed the amended proof of 

claim, Claim No. 1-2, which was the exact same as the previous claim in all respects except that 

the copy of the Note attached to the claim contained the blank indorsement.  (Id. at 4.)  While 

certainly not conclusive of forgery, this sequence of events sufficiently distinguishes the present 

case from others in which the later-filed note containing the relevant indorsement appeared in 

filings before any issues were raised with respect to the claimant’s standing.  For example, in In 

re Phillips, 491 B.R. 255 (Bankr. D. Nev. 2013), relied upon by Wells Fargo, the entity seeking 

to enforce a note did not attach a copy of the note or the relevant allonge to its initial proof of 
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claim, but did attach the note and allonge to later filings.  See id. at 259.  The debtor argued that 

since the note and allonge were not produced at filing, and since the proof of claim was never 

amended formally, the subsequent appearance of the allonge later in the proceeding meant that 

the allonge was forged at some point in between.  Id. at 273.  The court found that the relevant 

“sequence of events . . . d[id] not constitute a threshold showing of fraud or forgery.”  Id.  Of 

particular note, although the initial proof of claim did not include the note or allonge, a separate 

motion to lift a stay did attach copies of the note and allonge, and the motion to lift the stay “was 

filed . . . long before [the debtor] objected to the [p]roof of [c]laim.”  Id.  Thus, in that case, the 

relevant indorsement appeared before doubts had been raised as to the standing of the entity 

seeking to collect.  See also In re Stanley, 514 B.R. 27, 40 (Bankr. D. Nev. 2012) (same 

sequence of events as In re Phillips).   

 The Court need not determine, however, whether the particular sequence of events here is 

sufficient on its own to overcome the presumption of genuineness because the bankruptcy court 

relied on evidence beyond just the different versions of the Note, including the Assignment of 

Mortgage signed by Kennerty purporting to assign the Deed of Trust securing Debtor’s loan 

from MERS to Wells Fargo.  (See Order 16–17.)  The bankruptcy court was troubled by the 

following aspects of the Assignment of Mortgage:  (1) the Assignment of Mortgage authorizing 

the assignment from MERS to Wells Fargo was signed by Kennerty, who was an employee of 

Wells Fargo; (2) the earlier assignment of the Deed of Trust by ABN Amro to MERS assigned 

the Deed of Trust to MERS “as nominee” of Washington Mutual (without mention of 

Washington Mutual’s successors and assigns), an entity that had since ceased to exist, and so 

MERS and/or Kennerty were unauthorized to assign the Deed of Trust to Wells Fargo; and (3) 
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the Assignment of Mortgage was dated July 12, 2012, just three days before Wells Fargo filed 

Claim No. 1-1.  (Id. at 3, 6 n.7, 16.)  To the bankruptcy court, this assignment was evidence of 

efforts to improve the record surrounding Wells Fargo’s standing to file a proof of claim 

enforcing the Note.   

 Wells Fargo objects to Debtor’s and the bankruptcy court’s reliance on the Assignment of 

Mortgage.  Wells Fargo stresses that employees of MERS member entities often sign documents 

on MERS’s behalf and that there was, therefore, nothing untoward about Kennerty’s execution 

of the Assignment of Mortgage.  (Appellant Br. 16–17.)  Even granting Wells Fargo this point, 

the Assignment of Mortgage remains probative evidence of the possible invalidity of the blank 

indorsement because of MERS’s apparent lack of authority to assign the Deed of Trust in light of 

Washington Mutual’s non-existence and, more importantly, the assignment’s timing.  The 

Assignment of Mortgage was signed July 12, 2010, just three days before Proof of Claim No. 1-1 

was filed.  (See A104–A105; see also A67.)  If Wells Fargo already possessed the Note with a 

blank indorsement, which would be sufficient to confer standing to enforce the Note three days 

later, what would have necessitated the Assignment of Mortgage three days before filing the 

proof of claim?  The decision to execute such an assignment is even more unusual given the 

likelihood that MERS lacked authority to assign a Deed of Trust as nominee for a defunct entity.  

Based on the timing of the Assignment of Mortgage and the lack of authority (as well as 

Kennerty’s deposition testimony, discussed below), the Court cannot find that the bankruptcy 

court’s factual finding that the Assignment of Mortgage “was prepared by Wells Fargo’s then 

counsel to ‘improve’ the record supporting Wells Fargo’s right to file a secured claim,” (Order 

16), was clearly erroneous.   
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 The situation here is quite similar to that in In re Tarantola, No. 09-BK-9703, 2010 WL 

3022038 (Bankr. D. Ariz. July 29, 2010).  In that case, Deutsche Bank filed a motion for relief 

from stay on December 8, 2009, on the grounds that the debtor was in default and that Deutsche 

Bank was the holder of the relevant note secured by debtor’s property.  Id. at *1.  Deutsche Bank 

attached to that filing a note containing no indorsements and no allonges.  Id. at *2.  Just under a 

month later, Deutsche Bank filed a new exhibit in support of its motion that included an allonge 

that purported to assign the note from the originator of the loan to Deutsche Bank.  Id. at *2.  

Finally, at an evidentiary hearing on the issue of Deutsche Bank’s standing, Deutsche Bank 

introduced the original note, which now bore two indorsements, the later-dated indorsement 

being a blank indorsement.  Id.  At the hearing, a Deutsche Bank witness admitted that the 

allonge was “created after the [motion was filed] to ‘get the attorneys the information they 

needed.’”  Id. at *3.  Addressing whether the blank indorsement provided Deutsche Bank with 

standing to seek relief from the stay, the court chose not to “apply the usual evidentiary 

presumptions of validity to the [i]ndorsements” because the claimant failed to provide a 

“credible explanation” for differences between various versions of the relevant note filed with 

the court and because Deutsche Bank admitted that the allonge was created after the fact to 

improve the record with respect to its standing.  Id. at *4.   

 The Court acknowledges that the circumstances in this case are not identical to those in 

In re Tarantola.  Unlike the allonge in that case, which was created after the motion for relief 

from stay was filed, the Assignment of Mortgage executed by Kennerty was filed three days 

before Claim No. 1-1 was filed.  However, such assignment, like the allonge in In re Tarantola, 

remains evidence of the fact that Wells Fargo felt compelled to create a better record regarding 
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its standing, despite purportedly possessing a note indorsed in blank, which, under Texas law, 

provided Wells Fargo standing to enforce the Note as a holder.9   

 Finally, although Kennerty did not expressly testify that the Assignment of Mortgage was 

executed to improve the record with respect to Debtor’s loan, the bankruptcy court did find that 

his deposition testimony established that Wells Fargo had a “general willingness and 

practice . . . to create documentary evidence, after-the-fact, when enforcing its claims,” (Order 

17–18; see also id. at 22 (concluding that, based on Kennerty’s testimony, “[it] is more 

reasonable to infer . . . that . . . Wells Fargo was improving its own position by creating new 

documents and indorsements from third parties to itself to ensure that it could enforce its 

claims”)), a finding that this Court does not believe is clearly erroneous.  Kennerty repeatedly 

testified to a process whereby Wells Fargo’s outside enforcement counsel would inquire of 

Kennerty and his “assignment team” whether or not a certain assignment existed and if it did not 

the attorney would draft the assignment and someone, possibly Kennerty, would sign it.  (See, 

e.g., A1191 (“[I]f the assignment needed to be created they would have advised 

the . . . requesting attorney . . . that we did not have the assignment in the collateral file, then they 

needed to draw up the appropriate document.”); A1231 (“[I]f there was not an assignment in 

there then they would . . . advise the attorney that we did not have it, that they would need to 

draft the . . . appropriate document.”); A1236 (“[I]f it’s something that was not in the file or it 

                                                 
9 Also, as with MERS’s/Kennerty’s lack of authority to assign the Deed of Trust in light 

of the fact Washington Mutual had ceased to exist, the In re Tarantola court found that the after-
the-fact allonge would have been ineffective to transfer the note because the party executing it 
“had no authority to do so.”  In re Tarantola, 2010 WL 3022038, at *4.  It stands to reason that a 
claimant who is willing to execute an unauthorized document to create standing is more likely 
willing to forge a blank indorsement to create standing as well.  
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was something that was in the file, but couldn’t be used[,] then they would advise the requesting 

attorney to go ahead and draft the actual document.”); A1238 (“The attorney 

would . . . determine that an assignment was needed, then they would reach out to the assignment 

team to request an assignment for A to B, [and if] we d[idn’t] have it, [we would tell the 

attorney], you need to prepare it.”).)  Kennerty also testified to a seemingly similar process with 

respect to indorsements.  “The request would come in” and the indorsement team “would check 

to see if [they] had the collateral file” and the note and once they located the note they would 

“check to see if there was any [i]ndorsement on the back of the note.”  (A1250.)  Kennerty did 

not specifically recall how the indorsement team would go about indorsing the note if there was 

no indorsement, but, to the best of his recollection, “a stamp was involved but then it had to be 

signed.”  (A1251.)   

 The Court agrees with the bankruptcy court that, while “it is conceivable that all of Wells 

Fargo’s newly created mortgage assignments and newly created indorsements were 

proper . . . that interpretation certainly does not leap out from . . . Kennerty’s testimony.”  (Order 

21.)  As such, the Court cannot say that it is “left with the definite and firm conviction that a 

mistake has been made,” Travellers, 41 F.3d at 1574 (internal quotation marks omitted), and thus 

cannot say that the bankruptcy court’s findings with respect to the testimony were clearly 

erroneous.  Although on its own this testimony as to the general practices of Wells Fargo’s 

assignment and indorsement teams may not have been especially probative as to whether the 

blank indorsement on the Note in particular was forged, the sequencing of the two claims and the 

versions of the attached Notes and the dubious, last-minute Assignment of Mortgage make it 
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plausible that Wells Fargo’s general efforts to “improve the record” with respect to its various 

mortgages led to the forgery of the blank indorsement on the Note.  

 Therefore, when the evidence is considered together, the Court concludes that the 

bankruptcy court did not err in finding that Debtor does not rely merely on speculation or 

conjecture, and that a reasonable fact-finder could infer that the blank indorsement was not 

genuine, eliminating the indorsement’s presumption of validity.  Cf., e.g., Nguyen v. Fed. Nat’l 

Mortg. Ass’n, 958 F. Supp. 2d 781, 788–89 (S.D. Tex. 2013) (holding that “no genuine fact issue 

material to determining the [i]ndorsements’ validity arises” based on the debtor’s allegations that 

the alleged indorsements “appear very different and contain glaring discrepancies” (internal 

quotation marks omitted)); Patrick v. Bank of N.Y. Mellon, No. 11-CV-1304, 2012 WL 934288, 

at *12 (D. Colo. Mar. 1, 2012) (finding that the fact that the debtor “is ‘suspicious’ and ‘has 

doubts’ about” the validity of a signature is insufficient to overcome presumption of validity); 

Nw. Bank Minn. v. Diaz, No. 96-CV-5335, 1998 WL 30677, at *4 (N.D. Ill. Jan. 21, 1998) 

(concluding that the debtor did not overcome the presumption of genuineness where the evidence 

“consisted of a self-serving denial that he had signed the Guaranty along with a far-fetched story 

about how other unknown or unnamed individual(s) might have forged his signature”); In re 

Bass, 738 S.E.2d 173, 177 (N.C. 2013) (the debtor’s “bare assertion,” that “We don’t know who 

had authority” and that “You have to have something more than a mere stamp” was insufficient 

to overcome the presumption in favor of the signature (alteration and internal quotation marks 
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omitted)).10  As such, the evidence shifted the burden to Wells Fargo to establish the authenticity 

of the blank indorsement by a preponderance of the evidence.11  

 This is not a finding that Wells Fargo did, in fact, forge the blank indorsement, or that 

Wells Fargo has a general practice of forging indorsements in situations akin to this one.  Rather, 

the Court has only found that the bankruptcy court’s factual findings with respect to the blank 

                                                 
10 Though not directly analogous to the situation here, the Court notes that some courts 

have found that merely a defendant’s denial that he or she signed the document along with 
alleged differences in signatures was sufficient to overcome the presumption.  See, e.g., 
Mortgage Lenders Network, USA, Inc. v. Adkins, No. 04-CV-7767, 2007 WL 963212, at *4–5 
(N.D. Ohio Mar. 28, 2007) (noting that signatures are “presumptively valid” but holding that 
“the burden [to establish validity] now shifts to [the] [p]laintiff to provide evidence that [the 
defendant’s] signatures are in fact valid,” based on the defendant’s deposition testimony which 
“repeatedly stated that [someone] ‘forged my name, forged my signature,’” and “detailed the 
way in which the signatures on the appraisals differ from her bona fide signature” (alterations, 
italics, and internal quotation marks omitted)); First Nat’l Bank v. A.A. Blackhurst, 345 S.E.2d 
567, 572 (W. Va. 1986) (“In the present case, [the defendant] denied the genuineness of his 
signature and introduced a financial statement bearing his signature into evidence.  Accordingly, 
this evidence was substantial enough to remove the presumption in favor of the bank.”).  

 
11 Moreover, it bears noting that the justifications underpinning the presumption of 

validity are not particularly apt in situations like Debtor’s.  As noted earlier, the official comment 
to the BCC explains that the presumption is warranted because (1) “in ordinary experience 
forged or unauthorized signatures are very uncommon,” and (2) “normally any evidence is 
within the control of, or more accessible to, the [party challenging the signature’s authenticity].”  
BCC § 3-308 cmt. 1.  In the wake of the recent foreclosure crisis, and the dubiousness of the 
common robo-signing practices of various banks and other foreclosing entities, see, e.g., 
Matthew Petrozziello, Who Can Enforce? The Murky World of Robo-Signed Mortgages, 67 
Rutgers U. L. Rev. 1061, 1068–70 (2015), it may be time to reconsider whether “forged or 
unauthorized signatures” remain “very uncommon,” see Eric A. Zacks & Dustin A. Zacks, A 
Standing Question: Mortgages, Assignments, and Foreclosure, 40 J. Corp. L. 705, 706 (2015) 
(“[I]n the face of an overwhelming volume of foreclosures to be processed, mortgagees and their 
assignees often failed to assign the mortgages properly, and, in some instances, committed fraud 
or other unauthorized acts in order to correct the assignment paper trail.”).  Also, this is not a 
case where evidence regarding the validity of the indorsement would be in the control of, or 
more accessible to, Debtor.  One would expect that a large banking and financial services 
company would have readily accessible evidence by which it could establish the timing and 
validity of the blank indorsement.   
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indorsement are sufficient to overcome the relatively modest presumption of validity that 

attaches to the indorsement.  The burden thus shifted to Wells Fargo to establish, by a 

preponderance of the evidence, that the indorsement was genuine.  The bankruptcy court found 

that Wells Fargo failed to do so.  As noted above, Wells Fargo did not argue in its briefing before 

this Court that it made such a showing in the event the presumption of authenticity was 

overcome.  Accordingly, the Court affirms the bankruptcy court’s ruling that Wells Fargo lacks 

standing to file its proof of claim as a holder of the Note.   

  2.  Servicer Standing 

   Despite not being a holder of the Note, Wells Fargo argues that it can still file a proof of 

claim in a representative capacity on behalf of Freddie Mac, as a servicer of Debtor’s loan.  

Ruling from the bench, Judge Drain held that there was no genuine issue of material fact that 

“dispute[s] the proposition that Wells Fargo is not the servicer of th[e] loan or that it is, in fact, a 

loan owned by Freddie Mac, either based on its ownership of the [N]ote or the . . . [D]eed of 

[T]rust.”  (A960.)  In support of this ruling, Judge Drain noted that Wells Fargo did not sign the 

relevant claims as Freddie Mac’s agent, but actually named itself as the creditor, and that Wells 

Fargo was unable to produce either an “enforceable servicing agreement or contract between it 

and Freddie Mac,” or any evidence of “any record of having any payments [made] by Wells 

Fargo to Freddie Mac in connection with collections on this loan.”  (A958–A960.)  Considering 

Wells Fargo’s evidence in support of the servicing relationship, Judge Drain was not swayed by 

“a letter, apparently from Freddie Mac, . . . authorizing a loan modification . . . that Wells Fargo 

ha[d] negotiated,” as well as “very general testimony by Wells Fargo’s 30(b)(6) witness that 
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there is in fact a loan servicing relationship between Freddie Mac and Wells Fargo.”  (A959–

A960.)12 

   a.  Applicable Law 

 To file a proof of claim, a claimant must be a real party in interest, which means that the 

claimant is “a ‘creditor or the creditor’s authorized agent.’”  In re Minbatiwalla, 424 B.R. 104, 

108 (Bankr. S.D.N.Y. 2010) (quoting Fed. R. Bankr. P. 3001(b)); see also In re Thalmann, 469 

B.R. 677, 683 (Bankr. S.D. Tex. 2012) (same); In re Simmerman, 463 B.R. 47, 59 (S.D. Ohio 

2011) (same).  In other words, “[t]o have an allowed proof of claim, the claimant must prove an 

initial fact:  that it is the creditor to whom the debt is owed or, alternatively, that it is the 

authorized agent of the creditor.”  In re Parrish, 326 B.R. 708, 719 (Bankr. N.D. Ohio 2005).  

The real party in interest “with respect to a mortgage proof of claim is the party entitled to 

enforce the note and its accompanying mortgage.”  In re Simmerman, 463 B.R. at 59 (internal 

quotation marks omitted); see also In re Hunter, 466 B.R. 439, 448 (Bankr. E.D. Tenn. 2012) 

(same); In re Wright, No. 10-3893, 2012 WL 27500, at *2 (Bankr. D. Haw. Jan. 5, 2012) (same), 

reconsideration denied, 2012 WL 260744 (Bankr. D. Haw. Jan. 27, 2012).  Accordingly, Wells 

Fargo is a real party in interest with standing to assert the proof of claim if it is either an entity 

entitled to enforce the Note or it is the “authorized agent” of an entity that is entitled to enforce 

the Note. 

 Wells Fargo contends that it was “entitled to file [the] proof of claim on behalf of Freddie 

Mac as the servicer of [Debtor’s] loan.”  (Appellant Br. 12.)  “Mortgage servicers have been 

                                                 
12 With respect to the letter, Judge Drain stated that the letterhead “doesn’t look like any 

letterhead I’ve ever seen before.”  (A959.)  
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determined to constitute authorized agents with standing to file proofs of claim or seek stay 

relief.”  In re Sia, No. 10-41873, 2013 WL 4547312, at *12 (Bankr. D. N.J. Aug. 27, 2013); see 

In re Minbatiwalla, 424 B.R. at 109 (same); In re Conde-Dedonato, 391 B.R. 247, 250 (Bankr. 

E.D.N.Y. 2008) (“A servicer of a mortgage is . . . a creditor and has standing to file a proof of 

claim against a debtor pursuant to its duties as a servicer.”); see also Greer v. O’Dell, 305 F.3d 

1297, 1302 (11th Cir. 2002) (“A servicer is a party in interest in proceedings involving loans 

which it services.”).   

   b.  Analysis 

 Wells Fargo does not dispute that it failed to produce any executed agreement governing 

its servicing relationship with Freddie Mac or evidence of any payments made from Wells Fargo 

to Freddie Mac in its alleged role as servicer.  Rather, Wells Fargo argues that it was not required 

to produce any servicing agreement or remittance reports, (see Appellant Br. 23–24; Reply Br. 

6), and points to a host of other evidence that it argues establishes that Wells Fargo “was Freddie 

Mac’s servicer” with respect to Debtor’s loan, (see Appellant Br. 23).  In particular, Wells Fargo 

relies on:  (1) the deposition testimony of Ellen Brust, Wells Fargo’s corporate representative, 

(see A568–A878); (2) a loan modification between Wells Fargo and Debtor, (see A134–A136); 

(3) a letter purportedly from Freddie Mac to Wells Fargo that identified Debtor’s loan and 

approved the loan modification between Wells Fargo and Debtor, (see A137–A138); and (4) 

correspondence dated after Claim No. 1-1 was filed:  an email from the address 

“web_inquiries@freddiemac.com,” dated July 27, 2010, stating that Freddie Mac’s “records 

show that Freddie Mac is the owner of [Debtor’s] mortgage,” (see A226), and an August 18, 
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2010 letter, in which Wells Fargo informs Debtor’s counsel that “[t]he investor of the loan is 

Freddie Mac,” (see A222).   

 The Court acknowledges that Wells Fargo’s evidence is not overwhelming, and, indeed, 

its inability to produce the servicing agreement outlining the exact contours of its relationship 

with Freddie Mac with respect to Debtor’s loan is troubling.  However, at the summary judgment 

stage, Wells Fargo need only proffer “evidence sufficient to raise a genuine issue of fact for trial 

in order to avoid summary judgment.”  CILP Assocs., 735 F.3d at 123 (internal quotation marks 

omitted).  The Court finds that, based on the evidence submitted, Wells Fargo has satisfied its 

burden.  Wells Fargo has provided some evidence indicating that it operated in a servicer role 

with respect to Debtor’s loan, including that Wells Fargo sent Debtor the “Hello” letter advising 

Debtor that Wells Fargo would begin servicing her loan on February 16, 2007, (A286), and a 

loan modification agreement subsequently entered into by Wells Fargo and Debtor, (A134–

A136).  Moreover, a reasonable factfinder could conclude that Wells Fargo serviced the loan for 

Freddie Mac, based on the letter from Freddie Mac to Wells Fargo referencing and approving the 

loan modification.  (See A137–A138.)  In that letter, Freddie Mac lists Debtor as the 

“Borrower[]” of the loan, and the loan is identified with a “Freddie Mac Loan [Number]” and a 

“Servicer Loan [Number].”  (A137.)  Therefore, a reasonable factfinder could conclude that 

Wells Fargo serviced Debtor’s loan for Freddie Mac, and therefore could determine that Wells 

Fargo had standing to file the proof of claim on Freddie Mac’s behalf.  See, e.g., In re Sia, 2013 

WL 4547312, at *12; In re Minbatiwalla, 424 B.R. at 109.      

 Ultimately, Wells Fargo has submitted sufficient evidence to create a genuine issue of 

fact as to its authorization to act on Freddie Mac’s behalf in the context of Debtor’s loan.  The 
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bankruptcy court ' s decision granting Debtor ' s partial summary judgment motion dismissing 

Wells Fargo ' s claim insofar as it is brought in a representative capacity on behalf of Freddie Mac 

is reversed. 13 

III . Conclusion 

For the reasons given herein, the judgment of the Bankruptcy Court is affirmed in part 

and reversed in part. The Clerk of the Court is respectfully requested to close this case. 

SO ORDERED. 

Dated: White Plains, New York 
September _JQ__, 2016 

13 The Court notes that Judge Drain ' s bench ruling observed that, apart from its inability 
to establish that it was the servicer of Debtor ' s loan, Wells Fargo failed to properly file Claim 
No. 1-2 in a representative capacity. (See A958.) Wells Fargo concedes that Claim No. 1-2 does 
not expressly state that the claim is being filed by Wells Fargo on behalf of Freddie Mac, but 
argues that a ruling disallowing its claim on that "hyper-technical basis" would be in error 
because Debtor "would not be prejudiced by an amendment of Wells Fargo ' s proof of claim." 
(Appellant Br. 12 .) As Wells Fargo points out, courts have the discretion to allow late-filed 
amendments to proofs of claim in certain circumstances, see, e.g., In re Enron Corp., 419 F.3d 
115, 133 (2d Cir. 2005) (detailing criteria for considering late-amended proofs of claim), 
including where the amendment would indicate the filer's representational capacity and identify 
the true creditor, see In re Unioil, 962 F .2d 988, 992-93 (1Oth Cir. 1992). Thus, to the extent the 
argument remains available to Wells Fargo and relevant to the issue of its standing, Wells Fargo 
can consider seeking leave to amend Claim No. 1-2. 

29 
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IN TIIE CIRCUIT COURT OF TIIE 11 TIl 
JUDICIAL CIRCUIT IN AND FOR MIAMI-
DADE COUNTY, FLORIDA 

GENERAL JURISDICTION DNISION 

MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC., 

CASE NO.: 05-2425 CA 05 
05-11570 CA 05 
05-12531 CA 05 
05-15138 CA 05 

Plantiff(s), 
VS. 

ENZO CABRERA, ET AL., 

Defendant( s). 

ORDER OF DISMISSAL ON THE CORRECTED ORDER TO SHOW CAUSE 

This cause came on to be heard pursuant to the "Corrected Order to Show Cause" 

dated September 1, 2005 directed to Mortgage Electronic Registration Systems, Inc., 

(hereafter referred to as MERS) in which they were Ordered to Appear and to Show 

Cause why the above consolidated actions should not be dismissed either asa sham 

and/or a frivolous pleading. The principle concerns of the Court were as follows: 

1. Whether MERS had legal standing to prosecute those actions in the capacity 

of a "nominee" for a Third party; or as a simple "holder" of the instrument 

without "ownership" thereof; 

2. Whether MERS, in fact, made the following allegations knowing them to be 

palpably or inherently false from the plain or conceded facts at the time they 

were made: 

a. that they "owned and held" the notes in question; 

b. that they were entitled to enforce the note when loss of possession 

occurred or that they had directly or indirectly acquired ownership of 



the notes from a person who was entitled to enforce it when loss of 

possession occurred; and 

c. that they cannot reasonably obtain possession of the note because it 

was destroyed, its whereabouts cannot be determined ..... 

A BRIEF PROCEDURAL mSTORY 

Following the issuance of the "Corrected Order to Show Cause", a number of the 

consolidated actions were voluntarily dismissed (Case # 05-10022, 05-11350, 05-12227, 

05-14401 and 05-14911). The Court had previously dismissed sua sponte the case styled 

Mortgage Electronic Systems, hic. as nominee for Countrywide Home 

Loans, Inc., v. Gordon, Case # 05-12531 for the lack oflegal standing of the Plaintiffbut, 

the Court granted the Plaintiff's Motion for Rehearing on Plaintiff's objection, scheduling 

the same to coincide with the Show Cause hearing involving the other cases. 

A review of the remaining cases reveals the following: 

1. Case # 05-15138 styled Mortgage Electronic Registration Systems, Inc. as 

nominee for Washington Mutual Bank, F.A. and Washington Mutual Bank, fi'kJaf 

Washington Mutual Bank, F.A. v. Martinez, et al.,: The Plaintiff, MERS, alleges 

in paragraph four of the Complaint that as nominee for Washington Mutual Bank 

it is the owner and holder of the Mortgage and that Washington Mutual Bank is 

the owner and holder of the note. The lender, as reflected in the attached exhibit 

is GM Mortgage Corporation. The Complaint fails to allege any facts that 

demonstrate how Washington Mutual Bank acquired ownership of the note which 
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is at odds with the attached exhibits; nor does the complaint allege that MERS as 

nominee for Washington Mutual Bank is the payee on the indebtedness that is the 

subject of the foreclosure. At the Plaintiff's request, the Court appointed a 

Guardian Ad Litem, Richard Allen, Esq. for a number of the named Defendants. 

In the interest of justice, the Court hereby appoints Mr. Allen as Guardian Ad 

Litem for the other unserved, absentee or incompetent Defendants in the other 

three consolidated cases. (Case# 05-2425,05-12531, and 05-11570) see Peppard 

v. Peppard, 198 So. 2d 68 (3d D.C.A. Fla. 1967). 

2. Case #05-2425 styled Mortgage Electronic Registration Systems v. Cabrera, et 

ill.". The Plaintiff, in its own right, alleges in paragraph four of the Amended that 

it "owns and holds the Note and Mortgage." MERS has joined itself as a party 

Defendant, as a nominee, for Fennont Investment and Loan. The exhibit attached 

to the complaint identifies Fennont Investment and Loan as the lender. The 

Amended Complaint fails to allege any facts that demonstrate how MERS 

acquired ownership of the note which is at odds with the attached exhibit. At the 

conclusion of the Show Cause hearing, counsel for the Plaintiff, MERS, filed a 

Notice of Appearance on behalf of an entity named "U.S. Bank National 

Association as Trustee under the Securitization Servicing Agreement dated as of 

October 1,2004 structured Asset Securities Corporation Fennont Home Loan 

Trust Mortgage Pass Through Certificate, series 2004-3, the assignee of Mortgage 

Electronic Registration Systems, Inc., and the owner and holder of the Note and 

Mortgage." In addition, counsel for this new entity filed a "Motion to Replead to 
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Substitute Plaintiff" and asserted that since the filing of the law suit and as a result 

of the issuance of the Order to Show Cause, MERS assigned the subject Mortgage 

to the moving party. Exhibit B to the proposed Second Amended Complaint 

purports to be an assignment from MERS to that entity of the Note and Mortgage. 

Interestingly, paragraph 17 of the proposed amended complaint continue to join 

MERS as nominee for Ferment Investment and Loan as a party defendant. 

3. Case # 05-12531 styled Mortgage Electronic Registration Systems, Inc., as 

nominee for Countrywide Home Loans, Inc., v. Gordon, Plaintiff, MERS as 

nominee for Countrywide Home Loans, Inc., alleged in paragraph 4 of the 

Complaint that it "now owns and holds the Mortgage Note and Mortgage." 

Count II, to Re-establish the Note, alleges in paragraph 17 of the Complaint that 

"there was executed and delivered a Promissory Note ("Mortgage Note") to 

Mortgage Electronic Registration Systems, Inc., as nominee for Countrywide 

Home Loans, Inc.," Paragraph 19 alleges that Plaintiff "owns the Mortgage Note 

and is entitled to enforce said Mortgage Note." (emphasis added) Paragraph 20, 

however, alleges that the note has been lost or destroyed and that it is no longer in 

its custody or control. Paragraph 22 alleges that Plainpff was in possession of the 

Mortgage Note and entitled to enforce it when loss of possession occurred or 

Plaintiff has been assigned the right to enforce the Mortgage Note. Paragraph 24 

alleges that "the note has not been seized or transferred by Plaintiff." 

The Court, by its order of August 3, 2005 sua sponte dismissed this action 

for lack oflegal standing, but upon objection of the Plaintiff, the Court granted a 
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Rehearing scheduling the same at the Show Cause Hearing. 

4. Case # 05-11570 styled Mortgage Electronic Registration Systems, Inc., as 

nominee for Accredited Home Lenders, Inc., v. Revoredo, et al., The original 

complaint alleged in paragraph 5 that ''There has been a default under the note 

and mortgage held by Plaintiff ....... " (emphasis added) Interestingly, the Plaintiff 

does not allege that it "owns" the note in Count I to foreclose. Paragraph 16 of 

Count II, to Reestablish the Note, alleged, however, that Plaintiff owns and holds 

the subject Note and Mortgage. Paragraph 18 alleged that Plaintiff or its 

predecessor( s) was in possession of the Promissory Note and was entitled to 

enforce it when the loss of possession occurred." In response to the Order to 

Show Cause, the Plaintiff, MERS filed an Amended Complaint, apparently now 

in its own right---not as nominee---as "holder" of the note and mortgage. The 

amended complaint does not allege that the Plaintiff "owns" the note. Paragraph 

7 of the Amended Complaint invite the parties to visit its Web cite 

(www.MERSInc.org) to review the varioUs Agreements, Rules, and Procedures 

that define the relationship between MERS and its members. 

LEGAL STANDING AS "NOMINEE" 

MERS has in a number of cases, initiated these mortgage foreclosure action in the 

capacity of "nominee." Are they ''nominee'' for the "payee"? Are they "nominee for the 

"servicer"? What are the recognized legal rights and obligations of a ''nominee'' in the 
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mortgage foreclosure context? MERS has promulgated certain Recommended 

Foreclosure Procedures for various states including the State of Florida (see Court's 

Composite Exhibit). Their procedures state: 

" ..... if MERS is the original mortgagee of record, meaning 
that MERS is named on the mortgage in a nominee 
capacity for the originating lender. The caption should then 
state Mortgage Electronic Registration Systems, Inc. as 
nominee for [insert name of the current servicer] .......... . 

The body of the complaint should be the same as when 
foreclosing in the name of the servicer. MERS stands in 
the same shoes as the servicer to the extent that it is not the 
beneficial owner of the promissory note. An investor, 
typically a secondary market investor, will be the ultimate 
owner of the note. (emphasis added page 26) 

Of course the next question is what is a "servicer." As explained at the Show 

Cause hearing (and as described in the Court's Composite Exhibit), a "servicer" is a 

separate entity contractually charged with the responsibility of servicing the mortgage 

account. The servicer has no beneficial interest in the Mortgage Note, yet the actions are 

brought on their behalf, as nominee, as though they were a ''payee'' on the Mortgage 

Note. see Overseas Development Inc. v. Krause, 323 So. 2d 679 (3d D.C.A. Fla. 1975). 

see also Mortgage Electronic Registration Systems, Inc., v. Estrella, 390 F. 3d 522 (7th 

Cir 2004); Mortgage Electronic Registration Systems, Inc., v. Paul Bureck, 798 N.Y.S. 

2d 346 (Supreme Court Richmond County, 2004). 

As a "nominee" the complaints fail to allege that MERS has legal standing to 

maintain these actions and their allegations are at odds with the exhibits attached to the 

complaints. see Smith v. Kleiser, 107 So. 262_(Fla. 1926); Harry Pepper and Associates 
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Inc., v. Lasseter, 247 So. 2d 736 (3d. D.C.A. Fla. 1971); see also, Jeff-Ray Corp. v. 

Jacobson, 566 So. 2d 885 (4th D.C.A. Fla. 1990). As plead, the actions prosecuted by 

MERS as "nominee" fail to state a cause of action and should be dismissed. see Morales 

v. All Right Miami, Inc., 755 So. 2d 198 (3d D.C.A. Fla. 2000); Dollar Systems, Inc., v. 

Detto, 688 So. 2d 470 (3d D.C.A. Fla. 1997). see also Sobel v. Mutual Developments, 

Inc., 313 So. 2d 77 (1st D.C.A. Fla. 1975). 

LEGAL STANDIND AS A "HOLDER" 

Next, notwithstanding the many allegations to the contrary in thousands of other 

cases, that they "own" the Notes in question, MERS concedes that it has no "beneficial 

interest" in the Mortgage Notes. Indeed, the "Terms and Conditions" if its Membership 

Agreement as well as its Rules of Membership clearly and unequivocally disclaim 

MERS's right or interest in the ''payment made on account of such mortgage loans" (see 

Terms and Conditions of Courts' Composite Exhibit). After Judge Logan's decision in 

Mortgage Electronic Registration Systems, Inc., v. Azize (see attachment to the Court's 

"Corrected Order to Show Cause") and this Court's Order to Show Cause, contrary to 

long standing and establish Florida law, MERS now asserts in defense of its Amended 

Complaint in Case # 05-11570, that it need not allege "ownership" of the Mortgage Notes 

in order to foreclose. but see Forms 1.944 and 1.934 of the Fla. R. Civ. P., Smith v. 

Kleiser, Supr{b Edason v. Central Farmers' Trust Co, 129 So. 698 (Fla. 1930); Bookerv. 

Sarasota, 707 So. 2d 886 (1 st D.C.A. Fla. 1998); Your Construction Center, Inc., v. Gross, 

316 So. 2d 596 (4th D.C.A.Fla. 1975); see also Davarzo v. Resolute Insurance Company, 
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346 So. 2d 1227 (3d. D.C.A. Fla. 1977); see generally Costa Bella Development Corp., v. 

Costa Development Corporation; 441 So. 2d 1114 (3d D.C.A. Fla. 1983). 

MERS relies upon the UCC, Chapter 673, Fla. Statutes in support of its argument 

that it is entitled to foreclose on the notes in question simply by asserting that it is a 

"holder" without alleging and proving in addition thereto that it "owns" the instrument. 

An examination of the Official Comments to the UCC are pertinent. In particular, 

Official comment § 3-110 states: 

"This provision merely determines who can deal with an instrwnent as a 
holder. It does not determine ownership of the instrwnent or its 
proceeds." (emphasis added) 

Official comment § 3-203 

''The right to enforce an instrument and ownership of the instrwnent are 
two different concepts. (emphasis added) 

Ownership rights in instruments may be determined by principles of the 
law of property, independent of Article 3 ............. (emphasis added) 

Concededly. some commentators are in agreement with the Plaintiff's position 

that the foreclosure complaint need only allege that they "hold" the Mortgage Note 

without being required to plead in addition thereto that they "own" the Note. Until such 

time as the appropriate Florida Appellate Court has definitively ruled that "ownership" is 

unnecessary to plead and to prove in a foreclosure action, this trial Court will adhere to 

establish Florida precedent. see generally, Vol. 4 Hawkland, Uniform Commercial Code 

Services § 3-301:2 (4/99); Vol. SA, Anderson, Uniform Commercial Code (3d Edition) § 

3 -301:9 (1994). The Complaints which fail to "allege ownership" of the Mortgage Notes 

in question fail to state a cause of action and should be dismissed. Smith v. Kleiser, 

supra; see also Morales v. A1IRight Miami, Inc., 755 So. 2d 198 (3d D.C.A.Fla. 2000); 
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Dollar Systems v. 688 So. 2d 470 (3d D.C.A. Fla. 1977). 

SHAM PLEADINGS 

Now we address the more troubling question of whether MERS has committed 

fraud upon the Court by knowingly filing pleadings which contain allegations which are 

clearly false, as a mere pretense set up in bad faith and without color of fact. "A plea is 

considered 'sham' when it is palpably or inherently false, and from the plain or conceded 

facts in the case, must have been known to the party interposing it to be untrue." see 

Rhea v. Halkney, 157 So. 190,193 (Fla. 1934). The Corrected Order to Show Cause 

directed MERS to appear before the Court and Show Cause why these consolidated 

actions and all other similar pending or subsequently filed actions should not be 

dismissed as a sham and/or a frivolous pleading. MERS had adequate notice and a fair 

opportunity to present any evidence in response to the Corrected Order to Show Cause. 

MERS appeared through local and corporate counsel; aside from argument and 

representations of counsel, MERS failed to produce any witnesses or to offer any 

evidence in response to the Corrected Order to Show Cause. The only evidence admitted 

at the hearing was the Courts' composite exhibit which consisted of copies of documents 

obtain from MERS official web site (www.MERSINC.org) of which the Court took 

judicial notice -- the same web site referred to paragraph 7 ofMERS Amended 

Complaint in Case # 05-11570. The Court has the inherent authority to present evidence 

or to call witnesses in the interest of justice and in the ascertainment of the truth. see 

Ritter v. Jimenez, 343 So. 2d 659 (3d D.C.A. Fla. 1977); see also F.S. §§ 90.612 and 
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90.615 (2005). Moreover, paragraph 7 of the Amended Complaint, pursuant to Rule 

1.130 of the Fla. R. Civ. P., by reference effectively adopted and incorporated therein 

those documents available on the web-site, copies of which were compiled as the Court's 

composite exhibit. Further, MERS's Responses in Cases # 05-12227 and 05-10022 to the 

Court's Order to Show Cause attach thereto the Terms and Conditions of the Membership 

Agreement together with its Rules of Membership. 

Does MERS "own" the mortgage notes as alleged? "Ownership of property 

implies the right of possession and control thereof, as well as the right to dispose of, 

alienate, or transfer the property rights freely and without interference or restraint." see 

42 Fla. Jur 2d Property § 14. Although promissory notes may be subject to conversion 

they also constitute "chose in actions." see 12 Fla. Jur 2d Conversion and Replevin § 8; 

42 Fla. Jur 2d Property § 10. MERS concedes that it has no beneficial interest in the 

Mortgage notes; "that it has no rights whatsoever to any payments made on account of 

such mortgage loans;" ''that it is not a vehicle for creating or transferring beneficial 

interest in the mortgage loans;" that it will comply with the instructions of the holder of 

the mortgage loan promissory notes or, in the absence of contrary instructions from the 

Note holder, it will comply with the instructions of the "servicer" of the mortgage loan; 

and that with regard to foreclosures, "the beneficial owner of such mortgage loan or its 

servicer shall determine whether foreclosure proceedings with respect to such mortgage , 

loan shall be conducted in the name of Mortgage Electronic Registration Systems, Inc., 

the name of the servicer, or the name of a different party to be designated by the 

beneficial owner." (see Terms and Conditions and Rules of Membership in Courts' 

composite exhibit). 
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The Recommended Foreclosure Procedure Manual provides, 

"The transfer process of the beneficial ownership of 
mortgage loans does not change with the arrival of MERS. 
Promissory notes still require an endorsement and delivery 
from the current owner to the next owner in order to change 
the beneficial ownership of a mortgage loan" see Courts' 
composite exhibit page 4 of the Foreclosure Procedure 
Manual (emphasis added) 

''Typically, the loan servicer, as the mortgagee of record, is 
the party that initiates the foreclosure proceedings on behalf 
of the investor. When MERS is the mortgage of record, the 
foreclosure can be commenced in the name of MERS in 
place of the loan servicer." Page 7 of the Foreclosure 
Procedure Manual (emphasis added) 

''To help a smooth transition from foreclosing loans in the 
name of the servicer to foreclosing loans in the name of 
MERS, we have developed state by state recommended 
guidelines to follow. These guidelines were developed in 
conjunction with experienced foreclosure counsel in your 
state. We have been able to keep the MERs recommended 
procedures consistent with the existing foreclosure 
procedures. The goal of the recommended procedures is to 
avoid adding any extra steps or incurring any additional 
taxes or costs by foreclosing in the name of MERS instead 
of the servicer. 

The body of the complaint should be the same as when 
foreclosing in the name of the servicer. MERS stands in 
the same shoes as the servicer to the extent that it is not the 
beneficial owner of the promissory note. An investor, 
typically a secondary market. investor, will be the ultimate 
owner of the note. 8 (emphasis added) Page 26 of the 
MERS Foreclosure Manual 

8 Even though the servicer has physical custody of 
the note, custom in the mortgage industry is that the 
investor (Fannie Mae, Freddie Mac, Ginnie Mae or a 
private investor) owns the beneficial rights to the 
promissory. (emphasis added) 
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Based upon the evidence and the argument advance at the Order to Show Cause 

hearing, consistent with the findings of Judge Logan in Mortgage Electronic Registration 

Systems, Inc., v. Azize Case #05-001295 CI -11 pending in the Circuit Court of the 6th 

Judicial Circuit (this Court has previously taken judicial notice of that proceeding as per 

the Corrected Order to Show Cause and attachment thereto) MERS is not the "owner" of 

these mortgage loans as alleged. The problem for MERS is obvious; it is not the 

"owner", ought not to have ever plead it and cannot prove it. Frankly, this explains why 

MERS posted on its web site a revised Model Florida Foreclosure Complaint August 24, 

2005 which omits an allegation that they "own" the note in question. 

Next, does MERS "hold" the Mortgage Notes as alleged? Florida Statute § 

671.201 (20) defines "holder" as: 

"(20) "Holder," with respect to a negotiable instrument, 
means the person in possession if the instrument is payable 
to bearer or, in case of an instrument payable to an 
identified person, if the identified person is in possession. 
"Holder", with respect to a document of title, means the 
person in possession if the goods are deliverable to bearer 
or to the order of the person in possession." (emphasis 
added) see generally 6 Fla. Jur 2d Bills and Notes §§ 
118,120,125. 

Further, '''Bearer' means the person in possession of an instrument, document of title, or 
certificated security payable to bearer or indorsed in blank" Fla. Statute 671.201 (5). 
(emphasis added). 

MERS's Recommended Foreclosure Procedure for Florida clearly addresses this issue: 

"Employee of the servicer will be certifying officers of 
MERS. This means they are authorized to sign any 
necessary documents as an officer of MERS. The 
certifying officer is granted this power by a corporate 
resolution from MERS. In other words, the same 
individual that signs the documents for the servicer will 
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continue to sign the documents, but now as an officer of 
MERS." See Page 27 

. 8 Even though the servicer has physical custody of the note, custom in the 
mortgage industry is that the investor (Fannie Mae, Freddie Mac, Ginnie 
Mae or a private investor) owns the beneficial rights to the promissory 
note. (emphasis added) 

9 If the promissory note is endorsed in blank and the servicer has physical 
custody of the note, the servicer will technically be the note holder as 
well as the record mortgage holder. By virtue of having the servicer 
employee be certifying officers ofMERS, there can be an in-house 
transfer of possession of the note so that MERS is considered the note 
holder for purposes of foreclosing the loan (footnote 9 page 26, 27 
Emphasis Added) 

Clearly MERS does not have physical possession of the notes as alleged. As its 

name implies, Mortgage Electronic Registration Services purpose is to use electronic 

commerce to eliminate paper. The use of designating employees of the servicer as 

officers of MERS in order to circumvent the ''technical'' requirement of law is 

transparent. MERS, at best, is the agent of the "servicer" or the agent of the "owner" of 

the note. The servicer itself is the agent of the owner of the note. True, a principle can be 

said to have "constructive possession" of a negotiable instrument when in the hands of its 

agent, but not visa versa. Deakter v. Menendez, 830 So. 2d 124 (3d. D.C.A. Fla 2002); 

see State Street Bank and Trust Company v. Lord, 851 So. 2d 790 (4th D.C.A. Fla. 2003); 

see generally, Lawyers Title Insurance Company, Inc. v. Novastar Mortgage, Inc., 862 

So. 2d 793 (4th D.C.A. Fla. 2004). MERS itself is unable to verify or to certify copies of 

the promissory notes; such request must be made to the servicer of the mortgage loan in 

question. Based upon the evidence and arguments presented, MERS does not "hold" the 

Mortgage Notes as alleged. 

N ext, in Case # 05-12531 MERS included a Count to Reestablish the Note and 
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Mortgage. The complaint alleges that MERS "owns" the Mortgage Notes and the 

Plaintiff was in possession of the note and entitled to enforce it when loss of possession 

occurred or that it had been assigned the right to enforce the Mortgage Note. Florida 

Statute § 673.3091 (1) was amended in March, 2004 by Chapter 2004-3 (to comport with 

the 2002 Revised Article 3 of the VCC) and states: 

673.3091. Enforcement oflost, destroyed or stolen instrument 

(1) A person not in possession of an instrument is entitled 
to enforce the instrument if: 

'l'\Pr'<'£\" seeKlDlJ?; to enforce the instrument was I 
entitled to enforce the 

instrument when loss of possession occurred, or has 
directly or indirectly acquired ownership of the instrument 
from a person who was entitled to enforce the 
instrument when loss of possession occurred; 

(b) The loss of possession was not the result of a transfer by 
the person or a lawful seizure; and 

(c) The person cannot reasonably obtain possession of the 
instrument because the instrument was destroyed, its 
whereabouts cannot be determined, or it is in the wrongful 
possession of an unknown person or a person that cannot be 
found or is not amenable to service of process. 

In order to prevail in a mortgage foreclosme action, the Plaintiff must produce the 

original note or reestablish the note pursuant to law. National Loan Investors v. Joymar 

Association, 767 So. 2d 549 (3d D.C.A. Fla. 2000); Pastore-Borroto Development, Inc., 

v. Marevista Apartments, M.B., Inc., 596 So. 2d 526 (3d D.C.A. Fla. 1992); see State 

Steet Bank and Trust Company v. Lord, 851 So. 2d 790 (4th D.C.A. Fla 2003); see also, 

Lawyers Titles Insurance v. Novastar Mortgage, Inc., 862 So. 2d 793 (4th D.A.C. Fla. 

2004). Was MERS "entitled to enforce" the Notes when loss of possession occurred? 

There are no facts alleged which would demonstrate when the Notes were lost; who had 
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possession of the notes at the time of loss; and by what authority MERS asserts that it 

was entitled to enforce the notes when loss occurred. See Official Comments §§ 3-

301&309. It is clear based upon the evidence that MERS is not an "owner" or "holder" 

of the notes; nor does MERS take actual possession of the notes themselves. 

The evidence is clear and convincing the MERS' s allegations that it "owned" 

"held" and ''possessed'' the Mortgage Notes in questions are clearly, palpably and 

inherently false based upon the plain and conceded facts in the case. The evidence is 

likewise clear and convincing that MERS at all times prior to making these allegations 

acted in bad faith knowing them to be false and indeed, it was forewarned of the potential 

consequences for making such false allegations. The falsity of the allegations is readily 

apparent from a cursory review of their own documents readily available on their official 

web site and incorporated by reference into the Amended Complaint in Case # 05-11570 . 

MERS created a world of electronic transactions which does not readily integrate into 

existing Florida law and procedure: it chose to fabricate the facts and to create a charade 

to give it appearance of proceeding lawfully------- in short, the ends justified the means. 

The "integrity" of the civil litigation process depends on truthful disclosure of 

"facts". Metropolitan Dade Countyv. Martinson, 736 So. 2d 794 (3d D.C.A. Fla. 1999). 

Not surprising, the most egregious pleadings, were contained in the actions which were 

voluntarily dismissed subsequent to the issuance of the Corrected Order to Show Cause. 

(see Corrected Order to Show Cause and transcript of hearing) The Court in Boca 

Burger, Inc. v. Forum, So. 2d __ (Fla. 2005),30 Fla. L. Wee1dy S 539 said it 

best, 

The heart of all legal ethics is in the lawyer's duty of candor to a tribunal. It is an 
exacting duty with an imposing burden. Unlike many provisions of the disciplinary rules, 

15 



which rely on the court or an opposing lawyer for their invocation, the duty of candor 
depends on self-regulation; every lawyer must spontaneously disclose contrary authority 
to a tribunal. It is counter-intuitive, cutting against the lawyer's principal role as an 
advocate. It is also operated most inconveniently-that is, when victory seems within 
grasp. But it is precisely because of these things that the duty is so necessary. Although 
we have an adversary system of justice, it is one founded on the rule oflaw. Simply 
because our system is adversarial does not make it unconcerned with outcomes. Might 
does not make right, at least in the courtroom. We do not accept the notion that outcomes 
should depend on who is the most powerful, most eloquent, best dressed, most devious 
and most persistent with the last word-or, for that matter, who is able to niisdirect a 
judge. American civil justice is so designed that established rules oflaw will be applied 
and enforced to insure that justice be rightly done. Such a system is surely defective, 
however, if it is acceptable for lawyers to "suggest" a trial judge into applying a ''rule'' or 
a "discretion" that they know-or should know-is contrary to existing law. Even ifit hurts 
the strategy and tactics of a party's counsel, even if it prepares the way for an adverse 
ruling, even though the adversary has himself failed to cite the correct law, the lawyers is 
required to disclose law favoring his adversary when the court is obviously under an 
erroneous impression as to the law's requirements. Forum, 788 So. 2d 1062 (footnote 
omitted). see Peter T. Fay, "Officer of the Court", 60 Fla. B.J. 9 (1986). 

That having been said, based upon the findings and reasons set forth above, it is 

ORDER and ADJUDGED as follows: 

1. MERS's ore tenus motions to amend in Cases 05-15138,05-2425, and 05-12531 

are denied. see Metropolitan Dade County, v. Martinson, 736 So. 2d 794, 795 (3d D.C.A. 

Fla. 1999). MERS was entitled, as a matter of right, to amend its complaint in Case # 05-

11570. see Boca Burger, Inc., v. Forum, surpra. 

2. Following the Show Cause Hearing, MERS has moved in Case # 05-11570, 05-

11350 and 05-12531 for an additional evidentiary hearing. (Case # 05-11350 had been 

voluntarily disniissed). The motion is denied. MERS had adequate notice and a fair 

opportunity to present evidence at the Show Cause Hearing on September 16,2005. 

Having failed to offer any evidence, it cannot now claim it was denied"due process. 

3. The Motion to Replead to Substitute Plaintiff in Case # 05-2425 is denied. 
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4. That the above consolidated actions are hereby dismissed as a sham andlor a 

frivolous pleading without prejudice, however, to the true "owner" and "holder" of the 

notes in question to file and prosecute their own mortgage foreclosure actions, if 

warranted. Pending appellate review of this Order, the Court intends to stay by separate 

order all other pending or subsequently filed mortgage foreclosure actions filed by MERS 

and assigned to the undersigned Judge. 

DONE and ORDERED in Chambers at Miami-Dade County, Florida this 28th 

day of September 2005. 
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JON I. GORDON 
CIRCUIT COURT JUDGE 
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I. 
EXECUTIVE SUMMARY 

The Office of Corporate Justice has retained Baker & Hostetler LLP to conduct an 

independent investigation of concerns expressed by Mr. Nye Lavalle, a Fannie Mae shareholder, 

about several Fannie Mae business practices in connection with single-family mortgages. 1 Mr. 

Lavalle accuses Fannie Mae of "aiding, abetting and sanctioning ... predatory lending and 

servicing schemes," as well as committing accounting and securities fraud, and racketeering 

violations. He views Fannie Mae as responsible for damage inflicted on single-family borrowers 

by unscrupulous lenders and servicers because Fannie Mae approves lenders and servicers, 

maintains servicer profiles and ratings, approves mortgage document terms and servicing 

requirements, and benefits from the income stream created by wrongdoing. He fears Fannie 

Mae's alleged failures could result in both civil and criminal liability that would affect 

shareholder value. 

Through a series of communications to members of the Board of Directors and 

others starting in December 2003, Mr. Lavalle called for an independent investigation of his 

allegations? The Board of Directors decided to conduct an internal review of these concerns. 

On September 12,2005, the Office of Corporate Justice retained Baker & Hostetler LLP. 

I Mr. Lavalle has informed us that he personally owns Fannie Mae stock, he is the beneficiary of the Pew Family 
Trust which owns Fannie Mae stock and debt, and he holds proxies from other Fannie Mae shareholders. See E-
mail dated July 22, 2005, from Nye Lavalle to Deborah M. House, Vice President and Deputy General Counsel; 
Daniel H. Mudd, President and Chief Executive Officer; and Board of Director members Stephen Ashley, Ann 
Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick Swygert, and John Wulff; and others; E-mail 
dated Feb. 15,2006, from Mr. Lavalle to Mark Cyrnrot and Ambika Biggs. 

2 See, i.e., E-mail dated Dec. 19,2003, from Nye Lavalle to then Fannie Mae Chairman and Chief Executive Officer 
Franklin Raines and other individuals; E-mail dated Jan. 8, 2004, from Nye Lavalle to Vice President and Deputy 
General Counsel Deborah M. House; E-mail dated June 4, 2004, fromNye Lavalle to Mr. Raines, Ms. House and 
other undisclosed recipients; E-mail datedJuly22.2005.fromNyeLavalletoMs.House.Mr. Mudd, and Board of 
Director members Stephen Ashley, Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick 
Swygert, and John Wulff, and others; E-mail dated July 25, 2005, to the individuals referenced in July 22, 2005 e-
mail; E-mail dated July 26, 2005, from Nye Lavalle to the individuals referenced in the July 22, 2005, e-mail. 
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Mr. Lavalle began investigating the mortgage industry after his parents, Anthony 

and Matilde L. Pew, had a dispute with mortgage servicer EMC Mortgage Corporation ("EMC"), 

a subsidiary of Bear Stearns Companies ("Bear Stearns,,).3 EMC ultimately foreclosed on the 

Pews' property, even though, according to Mr. Lavalle, his family is wealthy and made repeated 

efforts to repay the loan.4 The dispute motivated Mr. Lavalle to investigate and publicize his 

allegations that EMC engaged in predatory servicing practices, which has resulted in several 

lawsuits between Bear Stearns and Mr. Lavalle. 5 Mr. Lavalle then broadened his focus to 

include the single-family mortgage industry as a whole. 

Mr. Lavalle considers himself a gadfly of the mortgage industry. He claims to 

have been investigating, analyzing and exposing mortgage fraud, predatory lending and 

servicing, and securitization schemes since 1993.6 He has a website that details his complaints, 

3 Mr. Lavalle has alleged that Bear Stearns Companies, its subsidiary EMC, and Savings of America committed 
predatory lending and servicing practices with regard to his parents' loan. Mr. Lavalle prepared a lengthy account 
of this dispute in a document he titled, Predatory Grizzly "Bear" Attacks Innocent, Elderly, Poor, Minorities, 
Disabled and Disadvantaged! 

Mr. Lavalle alleges that the loan agent who originated the loan committed fraud, and either Fannie Mae, Freddie, 
EMC or EMC's predecessor, Savings of America, found the fraud. November 1,2005, conversation with Mr. 
Lavalle; e-mail dated July 22, 2005, from Nye Lavalle to Deborah M. House, Vice President and Deputy General 
Counsel; Daniel H. Mudd, President and Chief Executive Officer; and Board of Director members Stephen Ashley, 
Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick Swygert and John Wulff; and others. 

4 Nye Lavalle, Predatory Grizzly "Bear" Attacks Innocent, Elderly, Poor, Minorities, Disabled and Disadvantaged!, 
pp. 24-25, 102; see also Bear Stearns Companies v. Lavalle, No.3 :OO-CV -1900-D, 2000 WL 34339773, * I (N .D. 
Tex. Oct. 27, 2003). 

5 Mr. Lavalle created several websites that alleged that Bear Stearns engaged in abusive and illegal business 
practices. See Bear Stearns Companies v. Lavalle, Case No.3 :OO-CV -1900-D, 2000 WL 34339773 (N.D. Tex. Oct. 
27, 2003)(in which the court enjoins Mr. Lavalle from using certain domain names and an e-mail address that 
incorporated Bear Stearns' name) and Bear Stearns Companies v. Lavalle, Case No. 3:00-CV-1900-D, 2002 WL 
315757771 (N.D. Tex. Dec. 3, 2002). For further examples of the acrimony that exists between Mr. Lavalle and 
EMC and Bear Stearns, see Bear Stearns Companies v. Lavalle, Case No.3 :OO-CV -1900-D, 2002 WL 485697 
(N.D.Tex. Mar. 29, 2002); Bear Stearns Companies v. Lavalle, Case No. 3:00-CV-1900-D, 2001 WL 406217 (N.D. 
Tex. Apr. 18,200 I); and Bear Stearns Companies v. Lavalle, Case No.3 :OO-CV -1900-D, 200 I U.S. Dist. Lexis 
20633 (N.D. Tex. Dec. 11,2001). 

6 June 04, 2004, e-mail attachment entitled Report on Predatory Lending & Servicing Practices & Their Effect on 
Corporate Compliance, Conduct, Ethics & Accounting II. E-mail dated July 22, 2005, from Nye Lavalle to Mr. 
Mudd, Ms. House, and various members of Fannie Mae's Board of Directors. 
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and has posted information on several other sites. 7 He claims to have spent more than 20,000 

hours and nearly $500,000 investigating predatory lending and servicing. 8 He reports that he is a 

consultant to plaintiff lawyers who sue lenders and servicers and to homeowners. 

Mr. Lavalle's view is that since Fannie Mae is such an important force in the 

mortgage industry, it has both the responsibility and means to end abusive lending and servicing 

practices. Mr. Lavalle's view is that Fannie Mae directs the conduct of servicers from afar. In 

an e-mail ofFebruary21.2006.Mr. Lavalle expresses his frustration, saying: 

I hate to keep using the analogies that you don't like but it really is 
like a Mafia operation. The Godfather [Fannie Mae] says we got a 
problem, "take care of it" and the lieutenant ["the servicer"] 
orders the hit [foreclosure] and hires the hitman [the USFN or 
other lawyer to foreclose]. 

The hit man and lieutenant don't want the Godfather implicated so 
they create layers of deniability [a typical CIA, white house, legal 
and political maneuver] to conceal who the real parties in interest 
are and who had knowledge of and ordered the hit. 

While Mr. Lavalle is partial to extreme analogies that undermine his credibility, he has become 

knowledgeable about the mortgage industry. He has identified significant issues but, in our 

view, does not always analyze them correctly. In proposing solutions, he generally undervalues 

the benefits to homeowners of efficient mortgage markets operated at low costs and overstates 

the needs of borrowers to have information about the status of their loans in the secondary 

markets for mortgages. Fannie Mae has already identified and is addressing many of the same 

issues. This report details several areas where Fannie Mae faces legal and business issues that 

7 See Mortgage Servicing Fraud.org, http://www.msfraud.org (last visited Mar. 16,2006). He also has posted 
information on EMC Sucks.org, http://www.emcsucks.org (last visited Mar. 16,2006); Websitetoolbox, 
http://www.websitetoolbox.com/tool/mb/ssgoldstar(lastvisitedMar.16.2006);andRip-OffReport.com. 
http://www.ripoffreport.com last visited Mar. 16,2006). 

8 E-mail datedJuly22.2005.fromNyeLavalietoMr.Mudd.Ms. House, and various members of Fannie Mae's 
Board of Directors. 
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remain to be addressed. 

Mr. Lavalle also claims that as a result of this work, he and his family have been 

harassed. He expresses considerable anger when he attributes these attacks to Fannie Mae. An 

investigation of his personal retaliation claim is in progress; to date Mr. Lavalle has identified no 

direct conduct by Fannie Mae that he considers harassing. 

We have reviewed more than 1,500 pages of documents provided by Mr. Lavalle 

to Fannie Mae or us directly and had 17 conversations with him. We have identified six general 

areas of his concerns: (1) foreclosure policies and procedures, (2) transparency, (3) protection of 

promissory notes, (4) predatory servicing, (5) fraud detection and reporting, and (6) accounting 

and securities issues. Within each area, Mr. Lavalle identifies multiple issues that are detailed in 

this report. In investigating these concerns, we have collected documents from Mr. Lavalle, 

Fannie Mae and public sources, reviewed extensively eFannie.com, and interviewed at least 30 

Fannie Mae employees. The company has fully cooperated in our investigation. 

In reviewing Mr. Lavalle's concerns as a shareholder, we have told Mr. Lavalle 

that the proper scope of our investigation is to determine whether he has identified wrongdoing 

hy Fannie Mae officials or financial risks of sufficient magnitude to affect materially Fannie 

Mae's financial statements. We cannot resolve every case of an alleged mishandled mortgage. 

1. Foreclosure Policies and Procedures 

Mr. Lavalle asserts that Fannie Mae's mortgage servicers and the Mortgage 

Electronic Registry System, Inc. ("MERS") routinely make misrepresentations in foreclosure 

proceedings. He has identified two categories of alleged misrepresentations: that MERS or the 

servicers are the holders and owners of the defaulted promissory notes, and that promissory notes 
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are lost, stolen or destroyed.9 He also questions whether foreclosures in the name of MERS or 

servicers satisfy state laws on standing to sue. Since Fannie Mae authorizes foreclosures, Mr. 

Lavalle argues that Fannie Mae could be liable for these misrepresentations, including for 

racketeering violations under federal and state laws, and could risk having foreclosure sales 

unwound by the courts. 10 

We have found evidence that false statements by foreclosure attorneys are being 

routinely made in at least two counties in Florida and appear to be occurring elsewhere. 

Apparently due to Mr. Lavalle's ex parte communications, two Florida judges ordered hearings 

to examine MERS's role in foreclosures. During consolidated hearings that resulted in the 

judges dismissing 24 foreclosure actions, three judges (including one who took the time to 

observe and comment) criticized MERS for routinely filing "sham" pleadings and "false" 

affidavits regarding its interest in promissory notes and supposed lost promissory notes. I I One 

judge questioned whether large numbers of foreclosures would have to be reversed due to fraud 

on the court. 

MERS's counsel conceded false allegations are routinely made, and the practice 

should be "modified." He acknowledged that foreclosure counsel used the Florida Supreme 

Court's form pleading for foreclosures without critically analyzing the facts. The form contains 

an allegation that the plaintiff is the "owner and holder" of the promissory note. MERS is 

neither. 

9 E-mail dated December 19,2003, from Mr. Lavalle to Mr. Raines and others. 

10 E-mail datedJuly22.2005.fromNyeLavalletoMr.Mudd.Ms. House and various members of Fannie Mae's 
Board of Directors; Nye Lavalle, report on his allegations against Fannie Mae (Feb. 2, 2006) (unpublished report), 
sent as attachment to e-mail dated Feb. 2, 2006, to Mark Cymrot. 

11 See Transcript of September 16, 2005, Hearing, MERS v. Cabrera, Case No. 05-02425 CA OS, pp. 15-23. 
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Courts in several other states also have rejected foreclosures based upon 

"discrepancies" between MERS' pleadings and supporting documents. Other court opinions or 

reports from borrowers - provided by Mr. Lavalle - suggest the same misrepresentations are 

made in other states. Our review of reported decisions and pleadings from Connecticut, Illinois, 

Louisiana, New York, Ohio, Kentucky, and Georgia appear to contain similar false statements. 

The Florida judges also criticized foreclosure counsel for routinely filing lost note 

affidavits and counts to reform promissory notes. Mr. Lavalle has identified cases in which the 

original promissory notes were produced once the court challenged the lost note affidavit. It 

appears the notes are not lost, and instead, false statements are being made in the pleadings and 

affidavits. 

Masked by the improper pleadings is a substantive legal issue of whether MERS 

or servicers have standing to foreclose. In the two Florida cases, the judges held that MERS did 

not have the right to bring the foreclosure actions and dismissed the actions. These opinions are 

on appeal. Fannie Mae's policy instructs servicers and MERS to commence foreclosure 

proceedings in their own names if permitted under state laws. While this policy is based upon 

reasonable legal arguments and policy considerations, the issue is not resolved in case law. 

It is axiomatic that the practice of submitting false pleadings and affidavits is 

unlawful. With his complaint, Mr. Lavalle has identified an issue that Fannie Mae needs to 

address promptly. For some time, the Legal Department has been working on a proposal for a 

new computer system to communicate better with and control attorneys working on Fannie Mae 

litigated matters. As a result of the Florida cases, the Legal Department is formulating a more 

immediate solution for the issues raised in those cases, including a directive to attorneys and 

servicers in Florida directing corrective action. 
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While these issues present reputational and litigation risks, Mr. Lavalle's assertion 

that Fannie Mae faces tens of billions of dollars of unenforceable mortgages and damages from 

class action lawsuits is overstated in our view. Even the Florida judges who were angered at 

MERS's misconduct dismissed the foreclosure actions without prejudice to the proper party 

bringing new actions. It appears unlikely that substantial numbers of borrowers who have 

defaulted on their mortgages could meet the heavy legal burden to avoid foreclosure. Borrowers 

seeking damages also would face a difficult burden to demonstrate that Fannie Mae is 

responsible for the attorneys' misconduct and the conduct was the proximate cause of damages. 

Prompt correct action, however, should be taken and would mitigate these risks. 

2. Transparency 

One ofMr. Lavalle's principal themes is that the mortgage industry is not 

transparent to borrowers. The gulf between Fannie Mae's understanding of its role and Mr. 

Lavalle's contentions about its role is wide. Mr. Lavalle has a broader view of Fannie Mae's 

responsibilities than appears justified by its charter and the mortgage documents. On the issue of 

transparency, the mortgage industry has become more complex and more efficient as it has 

matured but with a loss of transparency to borrowers. Homeowners have benefited through 

lower interest rates and available mortgages. They remain entitled, as Mr. Lavalle points out, to 

assurances that their payments are properly credited, they have access to information concerning 

their mortgage balances, and they are not subject to improper charges or other harassing 

behavior. Fannie Mae's mortgage guidelines and servicer reviews already address these issues. 

Mr. Lavalle focuses on two structural developments in the mortgage markets that 

have decreased the transparency of transactions to borrowers: the requirement of having notes 

endorsed in blank and the creation ofMERS. Both developments were introduced to reduce 
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paperwork and the cost of transactions. They have, as Mr. Lavalle suggests, reduced somewhat 

the transparency from the borrowers' vantage. 

Mr. Lavalle proposes that Fannie Mae return to the days when each promissory 

note is endorsed and each note is returned stamped "paid in full." He wants an audit trail for 

mortgage servicing and ownership, and he proposes that borrowers be entitled to circumvent 

predatory servicers by dealing directly with their note owners. He also would give borrowers 

access to the MERS database - which contains considerable information regarding servicing 

histories - for a fee. 

These proposals are not practical, not legally required by the mortgage 

documents, and not necessary to meet borrowers' needs. Borrowers do not have a legal right or 

an identifiable interest in knowing the current owners of their mortgages or in the complex 

transactions that underlie the secondary mortgage markets. The Servicing Guide addresses 

borrower interests by placing disclosure obligations on the servicers. Servicing Guide III -104, 

for instance, provides that "The servicer also must provide a detailed analysis of all transactions 

relating to a borrower's payments or escrow deposit account whenever the borrower requests it." 

The Guide also requires servicers to disclose Fannie Mae's interest in the promissory note if a 

borrower asks.12 

Mr. Lavalle's proposal that the owner or Fannie Mae, as trustee, should accept 

loan repayments or otherwise interact directly with borrowers is contrary to the concept of a 

secondary market. Ownership interests in mortgages are now fractured into a variety of income 

streams due to the advent of mortgage-backed securities ("MBS"). No single owner would have 

the means or authority to accept payments. It is also contrary to Fannie Mae's role, as stated in 

12 Servicing Guide, 1-311. 
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its charter, of creating and operating within a secondary market. During years of lobbying, 

private financial institutions and their associations have urged Congress to limit the competition 

Fannie Mae provides private financial institutions. Fannie Mae officials uniformly express 

sensitivity to Fannie Mae's limitations with regard to direct consumer contacts; Fannie Mae's 

customers are lenders and servicers for whom homeowners are customers. 

Fannie Mae's approach appears sound and efficient, provided that servicers' 

disclosure obligations are enforced. As this report discusses, Fannie Mae has an extensive 

program for ensuring servicer compliance. 

3. Protection of Promissory Notes 

In Mr. Lavalle's view, the numerous lost note affidavits filed in foreclosure 

proceedings support the notion that notes are regularly misplaced at a risk to both Fannie Mae 

and borrowers. He expresses fear that Fannie Mae does not have adequate procedures to protect 

the 15 million freely negotiable promissory notes in its portfolio. Mr. Lavalle has identified an 

important legal issue -lost notes threaten the enforceability of Fannie Mae's mortgages and 

expose borrowers to financial risks. Mr. Lavalle, however, has not provided support, and we 

have not found support, for the assertion that mortgage documents are regularly lost or stolen. 

Fannie Mae has extensive custodial procedures and certifies 58 private 

custodians, which must comply with its security procedures. Fannie Mae's in-house custodian 

reports minimal lost notes. Fannie Mae does not, however, have a centralized registry to identify 

notes lost by the other custodians or procedures for notifying or protecting borrowers. Fannie 

Mae's in-house custodian is subject to internal audit which is ongoing at the time of this report. 

It has recently instituted reviews of the certified custodians. The internal audits and external 

reviews should identify any issues regarding missing mortgage documents. The 2005 custodian 
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reviews did not find significant problems. The internal audits and external reviews do not 

currently specifically test security procedures for mortgage documents to ensure notes are not 

lost. We recommend this control be added to future reviews. 

4. Predatory Servicing 

Mr. Lavalle alleges that Fannie Mae has been instrumental in creating a system in 

which predatory servicing flourishes. He perceives servicing problems within Fannie Mae's 

portfolio as more pervasive than Fannie Mae officials and suggests that Fannie Mae should do 

more to protect borrowers. In his opinion, Fannie Mae should mandate a set of "best practices" 

based on a 2003 consent decree that Fairbanks Capital Corporation agreed to with the United 

States. 13 Mr. Lavalle's proposals often go even further than the consent decree in imposing 

controls but also imposing costs on servicers. 

Fannie Mae has extensive procedures to review the conduct and efficiency of its 

servlcers. In recent years, it has become more conscious of concerns about predatory servicing, 

as have law enforcement and regulatory officials at the federal and state levels. Fannie Mae has 

responded by adding Servicing Guide requirements, conducting extensive statistical analyses of 

servicers' portfolios, and engaging in direct servicer reviews. Fannie Mae already has responded 

to the Fairbanks consent decree by augmenting its Servicing Guide in 2004, and adopting, in 

whole or in part, the Fairbanks requirements. Where Fannie Mae has not adopted the Fairbanks 

requirements completely, it believes the requirements are not appropriate for its universe of 

servicers, which generally do not operate in the subprime markets where most of the issues have 

13 See u.s. v. Fairbanks Capital Corp., No. 03-12219 (D. Mass. Oct. 6, 2003) (order preliminarily approving 
stipulated final judgment and order as to Fairbanks Capital Corp. and Fairbanks Capital Holding Corp.). In that 
case, the Federal Trade Commission ("FTC") and the Department of Housing and Urban Development ("HUD"), 
accused Fairbanks of violating the Federal Trade Commission Act, the Fair Debt Collection Practices Act, the Fair 
Credit Reporting Act and the Real Estate Settlement Procedures Act ("RESP A"). The case was settled by a consent 
decree that mandated certain business practices to correct the alleged abuses. 
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been found. The Fairbanks consent decree also was remedial of a serious problem; Fannie Mae 

believes it can safely give its servicers more discretion to deal with borrowers. These judgments 

appear to be reasonable. 

Mr. Lavalle asserts that Fannie Mae's loan repurchasing policies result in 

unqualified mortgages being labeled as "scratch and dent.,,14 These loans, he claims, are sold to 

"special servicers," which aggressively service the loans into foreclosure or bankruptcy. IS Mr. 

Lavalle refers to these special servicers as "the toxic waste dump.,,16 He asserts that these 

companies regularly defraud borrowers. Mr. Lavalle expresses particular concern about EMC 

Mortgage, Litton Loan Servicing, Ocwen Financial Corporation, and Select Portfolio Servicing 

("SPS") (formerly Fairbanks Capital Corp). Mr. Lavalle proposes that Fannie Mae warn 

borrowers before transferring loans to special servicers. 

Fannie Mae must have the option of protecting its financial condition by setting 

enforceable parameters for the mortgages it purchases. Fannie Mae, like the rest of the mortgage 

industry, knows that loans that do not satisfy Fannie Mae, Freddie Mac or Ginnie Mae 

parameters tend to be less valuable. The industry - not Fannie Mae - created the term "scratch 

and dent." Fannie Mae's volume of repurchases is relatively small, about 10,000 from 2002 to 

2004; it owned an average of 15.2 million loans during that period. 

We have reviewed Fannie Mae's oversight of the four servicers that are the target 

ofMr. Lavalle's strongest criticism. The four servicers are primary servicers for less than 1 % of 

Fannie Mae's portfolio. Since the 2003 consent decree, Fairbanks has changed names to SPS, 

14 Interview with Mr. Lavalle (Nov. 1,2005). 

15 E-mail datedJuly22,2005,fromNye Lavalle to Mr. Mudd,Ms. House, and various members of Fannie Mae's 
Board of Directors; see also E-mail dated Oct. 7, 2005, from Nye Lavalle to Mark Cymrot. 

16 E-mail datedJuly22,2005,fromNye LavalletoMr. Mudd,Ms. House, and various members of Fannie Mae's 
Board of Directors. 
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ownership to Credit Suisse First Boston, and its conduct. Fannie Mae no longer believes that 

SPS engages in pervasive predatory servicing practices, but it monitors the company closely. 

The other three servicers - EMC, Ocwen and Litton - are subject to regular reviews, including 

on-site visits from Fannie Mae's National Servicing Organization, which has not identified 

significant servicing problems. Their portfolios perform on a par with other servicers. The three 

main rating agencies also rate these servicers with their highest or second highest subprime 

ratings. Fannie Mae is aware that EMC currently is the subject of a Federal Trade Commission 

investigation, but at this stage, Fannie Mae - like the rating agencies - has not found reason to 

take action against the company. 

Mr. Lavalle appears to overstate the risk to borrowers of repurchases. He does 

not present any evidence that borrowers are regularly injured by servicers after repurchase 

transactions. While Fannie Mae polices its own servicers for predatory servicing practices, it is 

not in the position nor does it have the legal duty to police the entire industry. The general issue 

of predatory servicing is more appropriately the subject for state and federal regulations and 

enforcement. 

5. Fraud Detection and Reporting 

Mr. Lavalle asserts that borrowers should be informed of mortgage fraud that 

Fannie Mae discovers in its due diligence and quality control processes. 17 Since the 

promulgation of fraud regulations by the Office of Federal Housing Enterprise Oversight 

("OFHEO"), Fannie Mae has implemented extensive procedures to detect and investigate 

mortgage fraud. The effectiveness of these relatively new procedures will have to be monitored 

over time. As Mr. Lavalle suggests, Fannie Mae's procedures require fraud reports be made to 

17 E-mail datedJuly22.2005.fromNyeLavalletoMr.Mudd.Ms. House, and various members of Fannie Mae's 
Board of Directors. 
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OFHEO but not to borrowers. The OFHEO regulation does not require Fannie Mae to report 

suspected cases of fraud to borrowers, but also does not relieve Fannie Mae from disclosing 

fraud to victims or law enforcement pursuant to undefined and largely non-existent "legal 

requirements." Fannie Mae must take legal or business action it may deem "appropriate." 

Fannie Mae's reluctance to contact borrowers arises from its lack of privity with 

borrowers as a secondary market company and its concern for its potential liability for the 

reports. The OFHEO regulation does not contain a safe harbor provision that would immunize 

Fannie Mae from tort suits - such as libel or interference with contract - arising from its reports. 

The regulation provides Fannie Mae with little guidance and requires the company to make very 

difficult judgments on incomplete information. 

Fannie Mae has faced financial exposure for its failure to report a fraud. In the 

case of a fraud by First Beneficial Mortgage Corp., Fannie Mae required the lender to repurchase 

the loans but did not report the fraud to law enforcement authorities. After the loans were sold to 

Ginnie Mae, Fannie Mae agreed to pay the government $7.5 million to settle a case in which the 

Justice Department alleged that Fannie Mae had accepted the proceeds of a fraud. 

In the case of a fraud by Olympia Mortgage Corporation ("Olympia"), however, 

Fannie Mae took extensive steps to ensure borrowers were made whole. In 2004, Fannie Mae 

discovered that a lender had not repaid prior loans after selling it refinancing loans. When 

Fannie Mae discovered the fraud, it reported its findings to law enforcement, transferred the 

portfolio to a sub-servicer with instructions to cure damage to borrowers (e.g., adjustment of 

balances and credit histories), and issued a press release to inform investors that Fannie Mae had 

purchased the loans out of the pool, which would cause a quick pay down on the loans instead of 
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a stream of monthly payments. Fannie Mae, however, does not have an institutional policy for 

reporting fraud to borrowers or other potential victims. 

Fannie Mae appears to be making decisions regarding the disclosure of fraud and 

misrepresentation findings on an ad hoc basis. In our view, Fannie Mae should create a 

corporate policy for determining when its findings of misrepresentations or fraud in mortgage 

lending or servicing should be reported to law enforcement, borrowers and potential victims. 

The policy should balance at least five interests: (1) Fannie Mae's public mission to expand 

homeownership; (2) potential liability for failure to inform potential victims; (3) lack of a direct 

relationship with borrowers; (4) law enforcement issues; and (5) risk of liability from libel and 

other claims brought by the alleged wrongdoers. 

6. Accounting and Securities Issues 

Mr. Lavalle alleges that Fannie Mae has engaged in several forms of accounting 

and securities fraud. The company currently is undergoing an extensive accounting review and 

restatement of its financial statements. We, therefore, have not attempted to duplicate the 

ongoing work of independent accountants and lawyers. 18 We have limited our review to 

determining whether the issues raised by Mr. Lavalle are addressed through current tests and 

analyses designed to ensure the accuracy of financial reporting or are under review in the current 

review of accounting controls and restatement of financial statements. 

Mr. Lavalle has focused on the following four areas: (1) impact of servicer frauds 

on Fannie Mae's financial statements; (2) the alleged failure to remove paid-off promissory notes 

18 See Report of Findings to Date, Special Examination of Fannie Mae, Office of Compliance, Office of Federal 
Housing Enterprise Oversight, September 17; A Report to the Special Review Committee of the Board of Directors 
of Fannie Mae, Paul, Weiss, Rifkind, Wharton & Garrison LLP. Fannie Mae is currently working to restate its 
financial statements from December 31, 2002 through June 30, 2004. It will submit its restated financial statements 
to its independent auditor, Deloitte & Touche LLP, so it can re-audit them. Federal National Mortgage Association, 
Notification of Late Filing (Form 12b-25), at 2-3 (Mar. 13,2006). 
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from MBS pools; (3) the question of whether terms ofMBS's comply with true sale accounting 

rules; and (4) whether the transfer of holder status to servicers during foreclosure proceedings are 

accounted for properly. 

Mr. Lavalle suspects that Fannie Mae does not have adequate procedures to 

monitor servicer reports on mortgages, particularly when servicers are caught committing 

predatory lending or servicing frauds. The principal balances and loan-to-value ratios on the 

loans need to be re-amortized and recalculated, but Mr. Lavalle questions whether they are. 

Inflated property appraisals also could lead to loans that are not adequately secured, thus 

resulting in inaccurate financial filings. Fannie Mae, however, does extensive modeling of its 

portfolio to identify anomalies in loan portfolios or particular loans. It, for instance, specifically 

checks for duplicate loans on the same property and has developed, and is improving, sampling 

techniques designed to identify appraisal errors or fraud. 

Mr. Lavalle's concern that paid-off promissory notes are not being removed from 

MBS pools is also addressed by current accounting controls. Mr. Lavalle claims to have been 

informed by mortgage industry executives that paid off promissory are still part of securitized 

pOOIS.19 He has not provided documentary evidence of these statements. Fannie Mae's 

accounting controls address these issues and their accuracy are currently under extensive review. 

With respect to paid-off loans, the pay down schedules are reconciled to the actual cash received 

to ensure that pay offs and other transactions are being properly accounted for. 

19 Id. In support of his allegations, Mr. Lavalle refers generally to Margery A. Colloff, "The Role of the Trustee in 
Mitigating Fraud in Structured Financings," J. of Structured Finance (Winter 2005). The article states 
"Government-reimbursed programs are at the top of the list [of hot spots for fraud]" because "[ c ]ollateral may be 
overvalued, or non-existent, or pledged to more than one transaction. No one knows because the collateral is often 
in the custody of the servicer or another business party, not the trustee." Id. at 3. 
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Mr. Lavalle also claims that Fannie Mae's policy of removing certain loans from 

MBS pools raises questions as to whether the sale is a "true sale," which affects its accounting 

treatment. The Rudman Report discovered one true sale issue, which Fannie Mae is now taking 

steps to address. In addition, Fannie Mae did not obtain true sale legal opinions prior to the 

recent restatement. It now has two law firms reviewing true sale questions. 

Mr. Lavalle questions how promissory notes are accounted for on servicers' and 

Fannie Mae's accounting books when Fannie Mae transfers holder status to the servicer at the 

time of foreclosure. It appears that Mr. Lavalle has incorrectly analyzed the issue. Even when 

holder status changes, ownership does not change; thus, mortgages are properly maintained on 

Fannie Mae's books as assets. 

II. 
THE PROBLEM IN FORECLOSURES 

A. Mr. Lavalle's Assertions about Foreclosures 

Mr. Lavalle contends that MERS and servicers are routinely making false 

statements regarding their interest in promissory notes and routinely filing lost note affidavits. In 

support of his claim, Mr. Lavalle has provided court transcripts and opinions. In two Florida 

cases, judges dismissed 24 foreclosure actions in which MERS misrepresented it was the holder 

and owner of notes, when it is neither.2o The courts found that MERS had submitted "sham" 

1 d· 21 pea mgs. 

20 In re Mortgage Electronic Registration Systems, Inc. (MERS), No. 05-001295CI-II et al. (Fla. Cir. Ct. Aug. 18, 
2005) (order regarding standing ofMERS to foreclose on behalf of others); MERS v. Cabrera, No. 05-245 CA 05 et 
at. (Fla. Cir. Ct. Sept. 28, 2005) (order of dismissal on the corrected order to show cause). 

21 Mortgage Electronic Registration Systems v. Cabrera, No. 05-245 CA 05 et at. (Fla. Cir. Ct. Sept. 28,2005) 
(order of dismissal on the corrected order to show cause). 

16 

CONFIDENTIAL - ATTORNEY -CLIENT PRIVILEGE 



He also provided us with opinions from Connecticut, New York, and Georgia, 

courts that have found discrepancies between a MERS affidavit and the exhibits.22 The same 

allegations are referred to in a Kentucky case and in an email by an Ohio borrower.23 

The cases raise a substantive issue of whether MERS has standing to conduct 

foreclosures?4 MERS, Mr. Lavalle points out, has taken inconsistent positions in different cases. 

While MERS claims it can conduct foreclosures in its own name, MERS successfully defeated a 

borrower's effort to cancel a note, in part, by arguing that the borrower had failed to join an 

indispensable party, Fannie Mae.25 

With regard to lost note affidavits, Mr. Lavalle suggests Fannie Mae has a serious 

dilemma. If the notes are not, in fact, missing, Fannie Mae could be liable for the 

misrepresentations to the courts, he argues; while if the promissory notes actually cannot be 

produced, borrowers may be relieved of liability for the notes.26 

Mr. Lavalle alleges that MERS allows Fannie Mae to hide the fact that it is a real 

party in interest in foreclosure actions and avoid assignee liability issues?7 Mr. Lavalle has 

22 See Mortgage Electronic Registration Systems v. Rees, No. 2003 Conn. Super. Lexis 2437 (Conn. Super. Ct. Sept. 
4,2003) (unreported); Mortgage Electronic Registration Systems v. Burek, 798 N.Y.S.2d 346 (N.Y. Supp. 
2004)(summary judgment motion denied based in part on an inconsistency between complaint and its reply 
affirmation); Taylor, Bean & Whitaker Mortgage Corp. v. Brown, 583 S.E.2d 844 (Ga. 2003) (reversed holding of 
trial court that cancelled note but remanded for determination whether MERS as nominee of the lender had the 
power to foreclose). 

23 See Waggoner v. Mortgage Electronic Registration Systems, No. 2003-CS-002666-MR, slip op. (Ky. Ct. App. 
Sept. 5,2005) (affirming summary judgment for MERS in a foreclosure action). 

24 Mortgage Electronic Registration Systems v. Thompson, No. 2002 Conn. Super. Lexis 828 (Conn, Super. Ct. Mar. 
14,2002) (unreported); Mortgage Electronic Registration Systems v. Pressman, No. 2005 Conn. Super. Lexis 82 
(Conn. Super. Ct. Jan. 7,2005) (unreported). 

25 Taylor, Bean & Whitaker Mortgage Corp. v. Brown, 583 S.E.2d 844 (Ga. 2003). Fannie Mae involuntarily 
terminated Taylor, Bean & Whitaker Mortgage Corp. as a servicer in 2002. March 3, 2006, e-mail attachment of a 
chart of all terminations in 2002, from Marianne Sullivan, Senior Vice President, Credit Loss Management. 

26 E-mail dated Dec. 19,2003, from Nye Lavalle to then-Fannie Mae Chairman and Chief Executive Officer 
Franklin Raines and other Fannie Mae employees, as well as other individuals. 

27 E-mail datedJuly22,2005,fromNye LavalletoMr. Mudd, Ms. House, and various members of Fannie Mae's 
Board of Directors. 
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communicated with MERS General Counsel, Sharon Horstkamp, regarding his concerns that 

MERS is committing fraud on the courts.zs Mr. Lavalle states that his communications with 

Fannie Mae and MERS, as well as the court opinions, put Fannie Mae on notice of the fraudulent 

conduct of MERS and the servicers, which Mr. Lavalle considers to be agents of Fannie Mae. 29 

These practices not only expose Fannie Mae to liability, he asserts, but also may 

result in foreclosures being unwound. Mr. Lavalle claims that the alleged fraud regarding 

ownership of the notes and lost note affidavits violates federal and state Racketeer Influenced 

and Corrupt Organizations ("RICO") acts and parties engaging in the fraud face both civil and 

criminalliability?O He states that the number of civil conspiracy claims against these Fannie 

Mae, MERS, and servicers will increase.3l He claims to be consulting with the counsel for a 

class action brought by victims who were foreclosed upon illegally.32 If counsel for the class 

action seeks to void all prior foreclosures in Florida, Fannie Mae shareholders, as well as 

servicers, investors, and MERS shareholders, could potentially lose tens of billions of dollars, 

Mr. Lavalle asserts. 33 This large figure results from the compensation that the victims would be 

due, as well as the compensation due to new homeowners whose title to the property may be 

clouded due to the fraud, he claims.34 

28 See Letter from Nye Lavalle to Sharon Horstkamp, MERS General Counsel, informing her of his allegations of 
MERS committing fraud (September 15, 2005). 

29 Telephone interview with Nye Lavalle (November 1,2005). 

30 E-mail dated Feb. 15,2006, from Mr. Lavalle to Mark Cymrot and Ambika Biggs. 
31 Id. 

32 Id. 

33 Id. 

34 Id. 
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He asserts that he has spoken with hundreds of victims and read their postings on 

his website and forum. 35 Some of the victims have lost everything due to the fraud, Mr. Lavalle 

claims, and some have committed suicide or are suicidal. 36 In addition, he believes that a 

"troubled and victimized borrower" may one day kill a major Wall Street executive or mortgage 

servicer as a result of the fraud?7 

B. MERS Foreclosure Procedures 

MERS regularly brings foreclosure actions on behalf of parties that own a 

beneficial interest in mortgages registered on its system. MERS was conceived as a registry for 

mortgages; the original concept did not include the idea that MERS would conduct foreclosures 

in its own name.38 Fannie Mae, Freddie Mac, Ginnie Mae, the Mortgage Bankers Association of 

America, HUD and V A created MERS to simplify the process of transferring interests in 

mortgages.39 Fannie Mae is a MERS shareholder, as well as one of 15 charter members.4o 

Fannie Mae also has a permanent seat on MERS' Board of Directors.41 

MERS reduces the need for paper mortgage assignments and the payment of 

recordation fees when mortgage rights are transferred.42 Documents from MERS' creation show 

35 Jd. 

36 Jd. 

37 I d. 

38 E-mail dated Nov. 7,2005, from Daniel C. Smith, Deputy General Counsel, Legal Department, to Mark Cymrot. 

39 MERS is a Reality!, an undated document created by MERS announcing that MERS has been formally launched 
[hereinafter MERS is a Reality!]. Fannie Mae. Freddie Mac, Ginnie Mae and MBA published the Whole Loan 
Book Entry White Paper in October 1993, and MERS was incorporated on October 16,1995. Jd. According to 
Fannie Mae's August 18, 1997, Announcement, "Fannie Mae [was] an active supporter ofMERS since the concept 
of electronic tracking was first discussed in 1993, contributing substantial resources and effort to help the concept 
come to fruition." 

40 MERS Overview; MERS: About Us: Shareholders, available at http://www.mersinc.org/about/shareholders.aspx; 
MERS State by State MERS Recommended Foreclosure Procedures. 

41 Telephone interview with Robert Engelstad, Vice President for Policy and Standards (February 21,2006). 

42 MERS is a Reality!, pp. I, 10. 
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that the creators contemplated MERS assigning mortgages out of its system in the case of 

foreclosures, and having this assignment recorded in the land records. 43 We have not been able 

to determine when or why MERS began bringing foreclosure actions in its name; the Fannie Mae 

employees involved have since left the company. Presumably, it began offering this service 

because it adds efficiency by eliminating the need for a mortgage assignment from MERS to the 

foreclosing servicer. 

MERS, however, has not instituted controls over the servicers who conduct 

foreclosures or their attorneys. MERS has the servicer retain counsel. MERS has authorized an 

employee of the servicer to act as an officer of MERS for the purpose of approving pleadings. 

MERS' Recommended Foreclosure Procedures state that employees of the servicers will be 

MERS certifying officers.44 A MERS corporate resolution gives these certifying agents the 

power to sign any necessary documents as a MERS officer.45 This practice enables in-house 

transfer of possession of the note from the servicer to MERS, in cases in which the foreclosing 

party has to be the note holder.46 

C. MERS Florida Embarrassment 

Two Florida trial courts recently have criticized MERS for false pleadings in 

foreclosure proceedings. Mr. Lavalle apparently approached judges in two Florida counties with 

sufficient information to prompt the judges to call extraordinary hearings. 

43 See Mortgage Electronic Registration System, Legal Issues Work Team, Mortgage Bankers Association of 
America, August 25, 1994, p. 9. See also MERS Kick Off Meeting Minutes, p. 10, stating "Either the clearinghouse 
as the mortgagee of record will have to handle foreclosures and execute and record releases or a procedure will have 
to be developed for another party - the servicer or custodian - to handle one or both of these matters through an 
assignment or a power of attorney." 

44 See State-by-State MERS Recommended Foreclosure Procedure. 
45 Id. 

46 See, e.g., MERS Recommended Foreclosure Procedure for Connecticut. 
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In MERS v. Cabrera, the judge started an extraordinary show cause hearing 

regarding nine foreclosure cases by reading portions of inquiries from Mr. Lavalle and his 

mother, Ms. Pew.47 MERS counsel was forced to concede that the complaints contained 

inaccurate allegations regarding its interests in promissory notes.48 The complaints allege that 

MERS is the "holder and owner" of promissory notes when neither is true. This allegation hides 

the relationships of the parties who will benefit from the foreclosure and masks a serious legal 

issue. The judge was troubled that MERS changed its stance after filing "thousands and 

thousands of cases" stating that it owns the note.49 

A second judge (who took the time to observe the hearing) criticized MERS for 

routinely filing lost note affidavits and counts to reform the promissory notes. It appears the 

notes are not lost but lawyers or servicers find it easier and quicker to claim the notes cannot be 

found. The judge pointed out the inconsistency of the affidavit to the MERS complaint, asking: 

Where is it at the time it is lost in all of these myriad hundreds of 
cases which alleged that it's in our possession at the time it was 
lost or destroyed?5o 

The judge accused MERS of filing "false affidavits" and questioned whether foreclosures should 

be allowed to go forward. 51 MERS' attorney made the concession that "My understanding is lost 

note affidavits and lost note counts are routinely filed by mortgagees and note holders ... ,,52 He 

acknowledged the practice should be "modified.,,53 

47 See Transcript of September 16,2005 Hearing at 15-23, MERS v. Cabrera, No. 05-245 CA 05 et al. (Fla. Cir. Ct. 
Sept. 16, 2005). 
48 I d. at 25. 

49 I d. at 58-59. 

SOld. at 49. 

51 [d. at 52. 
52 I d. 

53Id. at 54. 
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In an order of dismissal dated September 28,2005, the court dismissed four 

foreclosures as a "sham and/or frivolous pleading," but dismissed them without prejudice so that 

the true owners and holders of the notes could file their own foreclosure actions.54 

The court also criticized MERS' practice of certifying servicers' employees as 

certifying officers, saying: "[t]he use of designating employees of the servicer as officers of 

MERS in order to circumvent the 'technical' requirement of law is transparent.,,55 He called the 

practice a "charade.,,56 

A judge in the Pinellas County, Florida, circuit court issued an order dismissing 

20 MERS foreclosures for essentially the same reasons. Judge Logan noted the false allegations, 

stating: 

"The standard allegation in the Complaint alleged that ... 'Plaintiff 
now owns and holds a mortgage note and mortgage ... ' The Court 
never found that allegation which is contained in all of the MERS 
Complaints to be supported by a review of the documents within 
the Court file. ,,57 

Fannie Mae does not authorize attorneys to represent that MERS holds or owns promissory 

notes. The Servicing Guide states "MERS will have no beneficial interest in the mortgage, even 

if it is named as the nominee for the beneficiary in the security instrument. ,,58 

54 MERS v. Cabrera, No. 05-245 CA 05 et at. at 5, (Fla. Cir. Ct. Sept. 28, 2005) (order of dismissal on the corrected 
order to show cause). The court held a show cause hearing for nine consolidated actions on September 16,2005, but 
five of the cases were voluntarily dismissed before the issuance of the Corrected Order to Show Cause. Id. at 2. 

55 I d. at 13. 

56 I d. at 42. 

57 En re Mortgage Electronic Registration Systems, Inc. (MERS), at 2, No. 05-00 1295CI-II et al. (Fla. Cir. Ct. Aug. 
18, 2005) (order regarding standing of MERS to foreclose on behalf of others). 

58 Servicing Guide, 1-407. See also Selling Guide, IV-I03 ("Even when MERS is named as the nominee for the 
beneficiary in the security instrument, it will have no beneficial interest in the mortgage."). 
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MERS is appealing Judge Logan's ruling on standing, but has ceased all 

foreclosure actions brought in the name of MERS in Florida in the meantime. 59 In addition, 

MERS revoked the authority of MERS certifying officers to bring foreclosure actions in 

Florida.6o Fannie Mae has joined in filing an amicus brief with Freddie Mac, the Mortgage 

Bankers Association, Chase Home Finance LLC, and Countrywide Home Loans, Inc., in which 

they argue that affirming the circuit court's decision on standing would result in higher credit 

costs, reduced efficiency in the mortgage industry, and impair federal housing policy.61 To our 

knowledge, however, MERS has not addressed the issue of its counsels' repeated false 

statements to the courts. 

Mr. Lavalle claims that he is preparing a detailed ex parte report that he will 

submit to Judges Logan and Gordon in which he will offer all of his tapes, e-mail, reports; and 

other information that show Fannie Mae, MERS, EMC, BankOne, Merrill Lynch and United 

States Foreclosure Network ("USFN") attorneys have been on notice of this issue.62 He has not 

shared this report with us. He is also reviewing pleadings in other counties and claims to have 

found similar false statements in those counties. 

59 MERS September 23,2005, press release entitled "MERS Suspends Foreclosures In Florida," available at 
http://www .mersinc.org/newsroom/press _ details.aspx?id= 178. 

60 See Proposed Changes to Rule 8 (stating "In the state of Florida, the power to conduct foreclosures in the MERS 
granted to a Member's Certifying Officers under Paragraph 3 ofthe Member's MERS Corporate Resolution is 
revoked. Effective January 19, 2006, the Member shall be sanctioned $10,000.00 per violation for commencing a 
foreclosure in Florida in the name of MERS.") See E-mail fromAdamL.BendettofReiner.Reiner & Bendett, PC 
to Daniel Gray, Associate General Counsel, stating the proposed changes to the rule will go into effect on January 
19,2006 (December 12,2005). 

61 See Consolidated Joint Amicus Brief, Mortgage Electronic Registration Systems v. Azize, No. 2D05-4544 (Fla. 
Dist. Ct. App. Jan. 27, 2006). Azize was one of the cases dismissed in the August 18,2005 order. 

62 E-mail dated Feb. 15,2006, from Mr. Lavalle to Mark Cymrot and Ambika Biggs. 
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D. False Statements May Be Occurring Elsewhere 

MERS' concession that false statements are routine does not appear to be isolated 

to Florida. Other courts have questioned the accuracy of MERS' pleadings. A review of 

reported cases and pleadings reveal that MERS counsel are misrepresenting to courts that MERS 

is the owner or holder of defaulted promissory notes in at least 7 states. While these reported 

cases are small in number, the law firms undoubtedly are making the same representations in 

other foreclosures, and given the experience in Florida, these cases could be indicative of a 

broader problem within these states. While Fannie Mae officials do not have a single opinion, 

some officials believe foreclosure counsel are sacrificing accuracy for speed. 

Connecticut, New York, and Georgia courts have found "discrepancies" in 

MERS' pleadings. In Mortgage Electronic Registration Systems v. Thompson, a trial court 

dismissed a foreclosure action brought by MERS after it had ruled in MERS' favor and title to 

the property had passed.63 In that case, the homeowner of the foreclosed property moved to 

reopen the judgment, arguing that MERS did not have standing to bring the foreclosure action 

because it did not own the mortgage at the time it initiated the action, and the court agreed.64 See 

also Mortgage Electronic Registration Systems v. Rees, No. 2003 Conn. Super. Lexis 2437 

(Conn. Super. Ct. Sept. 4, 2003) (unreported) (motion for summary judgment denied because of 

a discrepancy between an affidavit and the promissory note); Mortgage Electronic Registration 

Systems v. Pressman, No. 2005 Conn. Super. Lexis 82 (Conn. Super. Ct. Jan. 7, 

2005)(unreported)(motion to strike special defenses denied including one that alleged that MERS 

did not have standing to enforce the indebtedness); Mortgage Electronic Registration Systems v. 

63 Mortgage Electronic Registration Systems v. Thompson, No. 2002 Conn. Super. Lexis 828, at *2 (Conn, Super. 
Ct. Mar. 14,2002) (unreported). 

64 ld. at *2. 
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Burek, 798 N.Y.S.2d 346 (N.Y. Supp. 2004)(summary judgment motion denied based in part on 

an inconsistency between complaint and its reply affirmation); Taylor, Bean & Whitaker 

Mortgage Corp. v. Brown, 583 S.E.2d 844 (Ga. 2003)(reversed holding of trial court that 

cancelled note but remanded for determination of whether MERS as nominee of the lender had 

the power to foreclose). 

Mr. Lavalle provided us with other examples in which MERS claimed to be the 

owner or holder of the note, or used a lost note affidavit. See Waggoner v. Mortgage Electronic 

Registration Systems, No. 2003-CS-002666-MR, slip op. (Ky. Ct. App. Sept. 5, 2005)(affirming 

summary judgment for MERS in a foreclosure action); and Mortgage Electronic Registration 

Systems v. Andrews, No. 05-CA-007881, Lost Instrument Aff. (Fla. Cir. Ct. Nov. 10, 1005). 

Our research also revealed other cases in Illinois, Ohio, Louisiana and 

Connecticut in which MERS claimed to hold or own the promissory notes. See Freedom 

Mortgage Corp. v. Burnham Mortgage, No. 03 C 6508 2006 U.S. Dist. LEXIS 10538, *46 n.14 

(N.D. Ill. Mar. 13, 2006)(stating that the verified complaints in foreclosure actions stated MERS 

was the owner and legal holder of the note, mortgage and indebtedness); Mortgage Electronic 

Registration Systems v. Akpele, C.A. No. 21822, 2004 Ohio App. LEXIS 3052, *7 n. 2, * 13 

(Ohio Ct. App. June 30, 2004)(stating that MERS' affidavit asserted that MERS was the holder 

of the note and mortgage and holding that MERS was the holder, but reversing the lower court's 

grant of summary judgment for other reasons); Mortgage Electronic Registration Systems v. 

Barclay, No. 05AP-58, 2005 Ohio App. LEXIS 3375 (Ohio Ct. App. July 21, 2005)(stating that 

MERS' complaint asserted that it was the owner and holder of the note and mortgage and 

affirming the trial court's denial of relief to the appellant from a default judgment in a 

foreclosure action); Mortgage Electronic Registration Systems v. Richard, 889 So. 2d 1126, 1126 
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(La. Ct. App. 2004) (stating that MERS alleged in a petition for executory process that it was the 

holder of the mortgage); Mortgage Electronic Registration Systems v. Dorcely, 

CV020187258NS, 2002 Conn. Super. LEXIS 3086, *1, *7-8 (Conn. Super. Ct. Sept. 18, 

2002)(unreported)(stating that MERS alleged it was the holder of the note and mortgage and 

denying MERS' motion to strike the defendants' special defenses because it had not recorded an 

assignment of the mortgage); Mortgage Electronic Registration Systems v. Leslie, 

CV044001051, 2005 Conn. Super. LEXIS 1360, *5 (Conn. Super. Ct. May 25, 

2005)(unreported)(denying the defendants' motion to strike and holding that MERS had standing 

to bring a foreclosure action because it alleged in its complaint that it was the mortgagee and 

holder of the note and mortgage); Mortgage Electronic Registration Systems v. Serencsics, 

CV000339985S, 2000 Conn. Super. LEXIS 3028, *2, *4 (Conn. Super. Ct. Nov. 16, 

2000)(unreported)(stating that MERS filed and served an affidavit stating that it was the holder 

of the mortgage and note and granting MERS summary judgment on the issues of default and the 

right to foreclose); and Mortgage Electronic Registration Systems v. Socci, CV020 190866S, 

2003 Conn. Super. LEXIS 1490, * 1, *3 (Conn. Super. Ct. May 16,2003) (unreported) (stating 

that MERS' s affidavit showed that was the owner of the note and mortgage and granting MERS' 

motion for summary judgment as to liability). 

MERS recently amended its Rules of Membership to prevent servicers from 

pleading that MERS owns the note and to require MERS certifying agents to have possession of 

the note before conducting foreclosures in MERS' name.65 

65 Proposed Changes to Rule 8, Foreclosure, Section 2. See E-mail from AdamL. BendettofReiner,Reiner & 
Bendett, PC to Daniel Gray, Associate General Counsel, stating the proposed changes to the rule will go into effect 
on January 19,2006 (December 12,2005). 
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E. Servicers Standing to Foreclose 

While MERS took the brunt of the public criticism for false affidavits, servicers' 

counsel were the ones representing MERS and filing the false statements. There is no reason to 

believe they are acting any differently when representing servicers directly.66 The legal issue of 

whether servicers have standing to bring foreclosures also is unresolved, although there are more 

precedents supporting servicer standing. 

Fannie Mae's position is that servicers have a beneficial interest in the mortgages 

they service, the servicing rights.67 When borrowers remit their fees to servicers each month, the 

servicers forward most of the payment to Fannie Mae, the owner or trustee of the notes, but they 

also receive a portion of the payments as their servicing fee. Fannie Mae's position is that 

ownership of servicing rights is a sufficient interest to give servicers standing to bring 

foreclosure actions.68 

At least one court has found specifically that a mortgage servicer has standing to 

foreclose. Fairbanks Capital Corp. v. Nagel, 289 A.2d 99 (N.Y. App. Div. 2001) (servicer had 

66 Mr. Lavalle has provided us with pleadings in which MERS was not the plaintiff, and the plaintiff or servicer 
alleged the note was lost. See, i.e., Complaint, Bank One v. Calcaterra. No. 0008468 (Fla. Cir. Ct., n.d.) (which 
includes a count to reestablish a lost note); Plaintiffs Affidavit, Bank One v. Grusczynski, No. 00-9764 B (Fla. Cir. 
Ct. Feb. 16, year indecipherable) (in which a Fairbanks employee asserts that the original note has been lost); 
Complaint, Bank One v. Piette, No. 01005784 (Fla. Cir. Ct. Jul. 12,2001) (which includes a count to reestablish a 
lost note); Complaint to Foreclose Mortgage and to Enforce Lost Loan Documents, Bankers Trust Co. v. Jackson, 
No. 01005591 (Fla. Cir. Ct. July 5, 2001); Lost Instrument Affidavit, Bankers Trust Co. v. Jackson, No. 01005591 
(Fla. Cir. Ct. July 17,200 I); Affidavit as to Lost or Misplaced Original Note, Cendant Mortgage Corp. v. Corrigan, 
No. 50-2004-CA-742 (Fla. Cir. Ct. Feb. 4, 2004); Complaint in Mortgage Foreclosure, Deutsche Bank National 
Trust Co. v. Stephens, No. 05-04002 (Fla. Cir. Ct. May 5, 2005) (which includes a count to reestablish a lost note); 
Affidavit of Lost Note, Deutsche Bank National Trust Co. v. Stephens, No. 05-04002 (Fla. Cir. Ct. May 20, 2005); 
Complaint, Deutsche Bank National Trust Co. v, Sherman, No. 05004405 (Fla. Cir. Ct. May 19,2005) (which 
includes a count to reestablish a lost note); and Complaint to Foreclose Mortgage and to Enforce Lost Loan 
Documents, SFJV-2004-1 LLC v. Boykin, No. 05-03202 (Fla. Cir. Ct. Apr. 11,2005). Mr. Lavalle also provided e-
mail from a borrower from Ohio who claims that the servicer in a foreclosure action against the borrower falsely 
stated that it was the owner and holder of the note. The borrower claims to be preparing a motion to vacate the 
foreclosure judgment because the servicer allegedly did not have standing to bring the action. See E-mail dated Feb. 
21, 2006, from Nye Lavalle to Mark Cymrot, which includes e-mail correspondence from the borrower. 

67 Interview with Daniel C. Smith, Deputy General Counsel, Legal Department (October 14,2005). 
68 1d. 
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standing to sue based on the trustee's delegation of authority over the mortgage). Bankruptcy 

court precedents also support the servicer. (In re Raymond C. Q.K. T.N W Tainan, 48 B.R. 250 

(Bankr. E.D. Pa. 1985) (servicer in its capacity as representative for collection purposes of 

Fannie Mae was a real party in interest); Greer v. O'Dell, 305 F.3d 1297 (l1th Cir. 2002) (credit 

card servicer was a real party in interest). 

Mr. Lavalle, nonetheless, suggests that foreclosures could still be unwound 

because an indispensable party, the owner of the promissory note, was not a party to the action. 

Three cases from lower courts do not resolve the issue, and therefore the accuracy of pleadings is 

particularly important to avoid misleading borrowers and the courts. Fannie Mae is entitled to 

take the legal position that MERS or servicers have standing to sue, provided the pleadings 

clearly set forth the facts. 

F. Fannie Mae's Current Policy on Foreclosures 

Fannie Mae's Servicing Guide states that routine legal proceedings generally 

should not be initiated in Fannie Mae's name, even though it would clearly satisfy the standing 

requirements in all states as the owner and holder of the promissory note. 69 Foreclosures are 

conducted in Fannie Mae's name only when it is the mortgagee of record, which generally means 

it is an older loan, or if a filing in MERS or the servicer's name would require the imposition of a 

transfer tax. 70 The Servicing Guidelines express a preference for naming MERS as plaintiff.71 

69 Servicing Guide, VIII-J02. 

70 Servicing Guide, VIII-105. 

71 ld. It states: "In either situation, the attorney (or trustee) should subsequently have title vested in our name in a 
manner that will not result in the imposition of a transfer tax. Examples of ways to accomplish this include the 
assignment of the foreclosure bid or judgment to us, inclusion of appropriate language in the judgment that directs 
the sheriff or clerk to issue a deed in our name, recordation of an assignment of the mortgage or deed of trust to us 
immediately before the foreclosure sale, recordation of a grant deed to us immediately following the foreclosure 
sale, etc. The servicer and its selected foreclosure attorney (or trustee) must determine the most appropriate method 
to use in each jurisdiction .... " 
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Fannie Mae's guidelines do not provide specific pleading guidelines. Servicers and their 

attorneys are required to comply with the applicable state laws. 72 

Although foreclosure actions generally are not to be initiated in Fannie's name, 

the Guide states that if the borrower asks who owns the note, the servicer is to inform them that 

Fannie Mae owns it. 73 Fannie Mae's position is that by having the servicer foreclose, the 

borrower continues to deal with the company with whom it already has a relationship. The 

servicer is in the best position to make adjustments to loan records and has the most detailed 

information about the loans. In addition, if the borrower has complaints, it is likely against the 

servicer, and they can be litigated during the foreclosure. 

On the issue of producing the promissory note during the foreclosure, the 

Servicing Guide states that most servicers have a copy of the note and can begin foreclosure 

proceedings with copies in jurisdictions that allow it. 74 For jurisdictions that require the original 

note, the servicer can request it from Fannie Mae. 75 For jurisdictions that allow only the 

"holder" of the note to conduct a foreclosure, Fannie Mae transfers possession of the note to the 

servicer temporarily in accordance with a statement in its Servicing Guide, which says: 

In some jurisdictions, only the "holder" of the note may conduct a 
foreclosure. In any jurisdiction in which our servicer must be the 
holder of the note in order to conduct the foreclosure, we 

72 Servicing Guide, 1-306. 

73 Servicing Guide, 1-311. 

74 Servicing Guide, VIII-I02. It states: "In most cases, a servicer will have a copy of the mortgage note that it can 
use to begin the foreclosure process. However, some jurisdictions require that the servicer produce the original note 
before or shortly after initiating foreclosure proceedings. If our possession of the note is direct because the custody 
documents are at our document delivery facility, to obtain the note and any other custody documents that are 
needed, the servicer should submit a request to our Custody Department through the Loan Document Request 
System (LDRS) on our Web site (www.efanniemae.com). Ifwe possess the note through a document custodian that 
has custody of those documents for us, to obtain the note and any other custody documents that are needed, the 
servicer should submit a Request for Release/Return of Documents (Form 2009) to our custodian. In either case, the 
servicer should specify whether the original note is required or whether the request is for a copy." 
75 1d. 
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temporarily transfer our possession of the note to our servicer, 
effective automatically and immediately before commencement of 
the foreclosure proceedings. When we transfer our possession, our 
servicer becomes the holder of the note during the foreclosure 
proceedings. 76 

In Fannie Mae's view, no documents need be exchanged or physical possession of the note 

passed to signify a change in holder status. The Guide states: 

The transfer of our possession, and any reversion of possession to 
us, are evidenced and memorialized by our publication of this 
paragraph. This Guide provision may be relied upon by a court to 
establish that the servicer conducting the foreclosure proceeding 
has possession, and is the holder, of the note during the foreclosure 
proceeding, unless the court is otherwise notified by Fannie Mae.77 

Possession of the note automatically reverts to Fannie Mae if the borrower reinstates the loan or 

the servicer stops servicing the loan for Fannie Mae. 78 

Fannie Mae's position has a reasonable legal basis, but the courts mayor may not 

accept it. The issue is whether stating that holder status is transferred without a physical transfer 

of the note is enough to make the servicer the holder. The V.C.C. defines a "holder" as: "(A) the 

person in possession of a negotiable instrument that is payable either to bearer or to an identified 

person that is the person in possession .... ,,79 In order to be a holder, the servicer must be in 

possession of the promissory note that was endorsed in blank to Fannie Mae. 

76Id. For instance, a Connecticut appellate court has held that an entity must be a holder of a promissory note in 
order to initiate foreclosures. See Fleet National Bank v. Nazareth, 818 A.2d 69, 72 (Conn. App. 2003) (holding 
that a Connecticut statute allows a holder of a note who has not had the mortgage assigned to him to foreclose, but 
that an assignee of the mortgage who does not hold the note cannot foreclose). 
77 Id. 

78 [d. It states: "If the borrower reinstates the loan or the servicer ceases to service the loan for Fannie Mae for any 
reason, then possession of the note at that time automatically reverts to Fannie Mae and the note must be returned to 
the document custodian. At that time, Fannie Mae also resumes being the holder, just as it was before the 
foreclosure proceedings." 

79 U.C.C. § 1-201(21). 
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In MERS v. Cabrera,80 the trial court held that MERS did not have physical 

possession of the promissory notes, as it alleged, and thus it did not "hold" the notes. It stated 

when a note is in the hands of an agent, the principal can have constructive possession of the 

note. 8l However, the converse was not true. 82 As MERS was an agent of the servicer or the 

owner of the note, it could not have constructive possession based on the servicer's possession of 

the note, the court held. 83 This decision is now on appeal and Fannie Mae has supported its 

position with authorities in an amicus brief. 84 

G. Fannie Mae's Oversight of Foreclosure Attorneys 

Most foreclosures are conducted by servicers (even where MERS or Fannie Mae 

are the named plaintiff), and the servicers are responsible for choosing counsel. Fannie Mae, 

through its National Servicing Organization ("NSO"), has established a Retained Attorney 

Management Network ("RAMN"), which acts as a listing of preferred counsel. 85 Servicers can 

80 MERS v. Cabrera, No. 05-245 CA 05 et at. (Fla. Cir. Ct. Sept. 28, 2005)(order of dismissal on the corrected order 
to show cause). The court used a slightly different definition of "holder." Florida Statute § 671.201(20) defines 
holder as: "'Holder,' with respect to a negotiable instrument, means the person in possession if the instrument is 
payable to bearer or, in the case of an instrument payable to an identified person, if the identified person is in 
possession. 'Holder,' with respect to a document of title, means the person in possession if the goods are deliverable 
to bearer or to order of the person in possession." 
81 Id. at 13. 
82 Id. 

83 Id. at 13. 

84 The trial court's view, however, has support. Gilmore's treatise on Security Interests in Personal Property takes 
the position that a written declaration is insufficient to "give him the right to collect the instrument from the 
obligor." See Investment Service Co. v. Martin Bros. Contained & Timber Products, 465 P.2d 868 (Or. 1970), 
quoting I Grant Gilmore, Security Interests in Personal Property § 1.2, 11 (1965). The Supreme Court of Oregon 
has stated that "it is questioned under the U.C.C. whether constructive possession is sufficient [for recovery on a 
negotiable instrument]." Id. Cf In re Big Squaw Mountain Corp. v. Big Squaw Mountain Corp., 122 B.R. 831, 
(Bankr. Me. 1990) (stating "Certainly, were we considering an attempted transfer for security of a negotiable 
instrument by a separate writing, unaccompanied by delivery of the instrument itself, the opportunity for mischief 
would exist, and the transfer would not be effective against third parties."). 

85 Servicing Guide, VIII-l 04.02; e-mail from Adam Womack, Servicing Process Manager, Quality Assurance 
(December 19,2005) .. 
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choose to retain a RAMN counselor operate outside of Fannie Mae's network. 86 Fannie Mae 

has a retainer agreement with RAMN counsel. 87 Fannie Mae's Servicing Guide contains time 

guidelines for the efficient handling of defaults and foreclosures. 88 Servicers who retain RAMN 

counsel are relieved of penalties for delays.89 About 21 percent of foreclosure actions are 

RAMN network cases.90 

If the servicer chooses not to work within the RAMN network, it can retain 

counsel of its own choosing. Fannie does not have a retainer agreement with non-network 

counsel. In those cases, the attorney-client relationship appears to be between the servicer and 

the attorney. The Servicing Guide Art VIII, 104.01 imposes upon servicers the responsibility for 

monitoring all aspects of the performance of any foreclosure attorney or trustee it retains, 

Fannie current servicer oversight does not review attorney pleadings or litigation 

conduct. Servicing specialists, who are a part of the NSO's Centralized Servicing Operations 

Division,91 are responsible for attorney supervision, as well as loss mitigation, loan 

administration, and default management (which includes foreclosures and bankruptcy).92 Loan 

administration includes reviewing loan level delays in foreclosures and bankruptcies to 

determine whether to assess penalties against servicers and reviewing reports of delinquent loans 

86 Servicing Guide, VIII-l 04. In many cases, servicers will conduct a foreclosure out of the network, even though 
the attorney they select is part of RAMN. Telephone interview with Debbie Kehr, Director of Centralized Servicing 
Operations (Dec. 19, 2005). 

87 Telephone interview of Robin Gillespie, Vice President and Deputy General Counsel (Mar. 17,2006). 

88 See, e.g., Servicing Guide, VIII, Ch 1, Exhibit 4, and Servicing Guide, VIJ-602. 

89 Servicing Guide, VIII-1D4.02. 

90 Telephone interview with Debbie Kehr, Director of Centralized Servicing Operations (Dec. 19,2005). 
91 Id. 

92 Id. 
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to determine if they were accurately reported.93 Fannie Mae's NSO does not perform quality 

assurance of attorney conduct or the legal positions taken in pleadings. Fannie Mae views 

foreclosure counsel as the attorney of the servicer. The Legal Department has had a view that it 

can insulate Fannie Mae from responsibility for servicer and attorney misconduct if they are 

independent contractors and not under Fannie Mae's direct supervision.94 This approach is under 

review.95 Legal positions taken by counsel can have state-wide or national impact, like the 

standing issue that is currently being litigated in Florida. Since Fannie Mae authorizes servicers 

to execute legal documents on its behalf% and receives the benefit from foreclosures, some 

plaintiffs may argue that servicers and their counsel are not independent contractors, and 

therefore may not be insulated from liability for misconduct by servicers or their attorneys. 

Fannie Mae believes that lost note affidavits are the servicer's responsibility and 

can not be effectively reviewed under the current system. Fannie Mae has delegated the 

execution oflost note affidavits to servicers.97 It does not believe that it is in a position to make 

a subjective call as to whether a servicer has lost a note.98 The party executing the affidavit 

makes a sworn statement under penalty of perjury as to whether the note is lost, and an attorney 

advises the executing party regarding the legality of the affidavit.99 The servicer must comply 

with all applicable law related to foreclosures. loo The use of a lost note affidavit also is not 

93 Attachments to e-mail from Debbie Kehr, Director of Centralized Servicing Operations (Dec. 19,2005). 

94 Interview of Daniel C. Smith, Deputy General Counsel of the Legal Department (Oct. 14,2005). 

95 Telephone interview of Robin Gillespie, Vice President and Deputy General Counsel (Feb. 1,2006). 

96 Servicing Guide 1-202.05: Execution of Legal Documents. 

97 E-mail from Adam Womack, Servicing Process Manager, Quality Assurance (Dec. 19,2005). 
98 ld. 

99 Id. 

100 Servicing Guide, 1-306. It states: "We require each Fannie Mae-approved servicer (and any subservicer or third-
party originator it uses) to be aware of, and in full compliance with, all federal, state, and local laws (including 
statutes, regulations, ordinances, administrative rules and orders that have the effect of law, and judicial rulings and 
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captured as computer data, so reviewing lost note affidavit usage would be manual. 101 Fannie 

Mae's servicing consultants also do not investigate whether notes are really lost when servicers 

use lost note affidavits. 102 Fannie Mae views such an investigation as unnecessary because 

document custodians are responsible for retaining mortgage documents and must bear an 

expense if they are unable to locate mortgage documents. 103 For these reasons, Fannie Mae 

believes that servicers are not likely to state that the notes are lost, stolen or missing if they in 

fact are not. 104 Some in the Legal Department, however, suspect foreclosure attorneys may be 

taking short cuts by misrepresenting that the notes are lost. 

H. Proposal for Changes in Foreclosure Procedures 

The Legal Department is formulating a proposal for a new computer system that 

would permit better communication with foreclosure attorneys and capture information about 

their conduct. lOS The department recognizes the need for greater communication with attorneys 

representing Fannie Mae's interests in foreclosures and other proceedings. 106 The new system 

would permit direct interaction between Fannie Mae attorneys and counsel handling specific 

cases. 107 Legal positions with broad impact could be coordinated. lOS Lost note affidavits and 

opinions) that apply to any of its origination, selling or servicing practices or other business practices (including the 
use oftechnology) that may have a material effect on us ..... " 

101 E-mail from Adam Womack, Servicing Process Manager, Quality Assurance (Dec. 19,2005). 

102 Telephone interview with Sheila Green, Director of Servicer Management (Dec. 16, 2005). 
103 Jd. 
104 Jd. 

105 Telephone Interview with Robin Gillespie, Vice President and Deputy General Counsel (Feb. 1,2006). 
106 Jd. 
107 Jd. 
108 Jd. 
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other conduct could be better monitored. ID9 The creation and installation of the computer system 

is a long-term goal, and the system will not be operational in the near future. IID 

The Legal Department also plans to recommend amendments to the Servicing 

Guide to address the issues raised in the Florida cases, but that too is a long-term project. 111 In 

the meantime, the Legal Department is working on an interim solution to instruct its RAMN 

attorneys and large servicers as to how to avoid the issues. 112 It also plans to review samplings 

of pleadings its attorneys and servicers file to ensure they are complying with Fannie Mae's 

instructions. I 13 

I. Findings on Foreclosure Procedures 

We conclude that foreclosure attorneys in Florida are routinely filing false 

pleadings and affidavits regarding the plaintiffs - MERS or servicers - interest in the 

proceedings and regarding lost, missing or destroyed promissory notes. The practice could be 

occurring elsewhere. It is axiomatic that the practice is improper and should be stopped. Fannie 

Mae has not authorized this unlawful conduct. As a result of the MERS hearings in Florida, 

Fannie Mae recognizes the issue and is taking action to correct it. 

Mr. Lavalle's claim that large numbers of foreclosures - tens of billions of dollars 

worth - could be unwound as a result of this misconduct likely overstates the risk to Fannie Mae. 

Courts are unlikely to unwind foreclosures unless borrowers can demonstrate that the foreclosure 

would not have gone forward with the correct pleadings, which is a difficult burden for most 

borrowers to meet. Even the Florida judges who were very angry about the false pleadings 

\09 Id. 

110 Telephone Interview with Robin Gillespie, Vice President and Deputy General Counsel (Mar. 17,2006). 
1 II Id. 

112 Jd. 

\\3 Jd. 
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ordered that the foreclosures could go forward with correct pleadings and the proper plaintiff. 

Civil lawsuits would have a similar burden; the plaintiffs would have to demonstrate damages 

arising from the false statements. Mr. Lavalle has not presented evidence that the borrowers 

were improperly placed in default. Nevertheless, the issues Mr. Lavalle raises should be 

addressed promptly in order to mitigate the risk of exposure to lawsuits and some degree of 

liability. 

III. 
TRANSPARENCY ISSUE 

A. Mr. Lavalle's Plea for Transparency 

A principal source of Mr. Lavalle's concerns is his perception that the mortgage 

industry is not transparent to homeowners and courts. As the industry has matured, it has 

become highly complex. Fannie Mae has instituted policies that have made transactions more 

efficient and less costly but have resulted in borrowers having less access to information about 

their mortgages. In Mr. Lavalle's view, this development allows Fannie Mae and others in the 

mortgage industry to hide transactions that should be transparent to borrowers, has contributed to 

predatory servicing, and has made Fannie Mae's financial statements unreliable. 

For instance, Fannie Mae's policy of having promissory notes endorsed in blank, 

undated and without recourse114 was intended to reduce significant administrative costs. When 

notes are endorsed in blank and mortgage assignments are not recorded in land records, however, 

borrowers cannot identify the chain of owners and servicers. This procedure, Mr. Lavalle 

contends, hinders borrowers from auditing the trail of charges and payments in order to correct 

114 Selling Guide, IV-204. 
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errors. 115 Victims of predatory servicing, Mr. Lavalle also contends, should be entitled to 

circumvent unscrupulous servicers to pay off their loans directly to the owners. I 16 

Mr. Lavalle contends that by creating MERS and United States Foreclosure 

Network, Fannie Mae has "helped shaped [sic], guide, direct, govern and implement such 

[predatory or aggressive servicing] practices for a variety of motives.,,117 MERS is another 

innovation designed to add efficiency to the system. It eliminates the need for paper mortgage 

assignments and the payment of recordation fees when mortgages are transferred. 118 Mr. 

Lavalle claims, however, that MERS has further hidden the chain of servicers and owners. 

Mr. Lavalle proposes that Fannie Mae instruct MERS to open its records for a fee 

to the public so that borrowers can ascertain who are the servicers, trustees, investors and 

custodians of their mortgages. I 19 He also claims to be obtaining proxies from friends who have 

substantial shares in Fannie Mae so that they can seek approval from the Board of Directors or 

shareholders for various corporate resolutions, including one for an investigation of Fannie 

Mae's relationship with MERS and USFN. 120 

115 Telephone interview with Nye Lavalle (Feb. 6, 2006). 

116 Telephone interviews with Nye Lavalle (Nov. 1,2005 and Feb. 6, 2006). 

117 E-mail datedJuly22.2005.fromNyeLavalletoMr.Mudd.Ms. House, and various members of Fannie Mae's 
Board of Directors. 

118 Fannie Mae Announcement 97-0;, MERS is a Reality!, pp. 1, 10. 

119 E-mail dated June 4, 2004, from Nye Lavalle to Mr. Raines, Ms. House, and other undisclosed recipients; E-mail 
dated July 22,2005, from Nye Lavalle to Mr. Mudd, Ms. House, and various members of Fannie Mae's Board of 
Directors; E-mail dated Oct. 14,2005, from Nye Lavalle to Mark Cymrot. 

120 E-mail dated Feb. 15,2006, from Mr. Lavalle to Mark Cymrot and Ambika Biggs. 
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B. Effects of Note Endorsed In Blank 

When Fannie Mae purchases mortgages,121 Fannie Mae requires the lender to 

endorse the promissory notes "in blank" and without recourse. 122 Promissory notes in this form 

are bearer instruments that can be negotiated without endorsement. 123 Promissory notes, which 

establish the obligation to repay the loan, are governed by Article 3 ofthe Uniform Commercial 

Code ("UCC"). The sale of promissory notes is also now covered under Revised UCC Article 

9. 124 As a result of Fannie Mae's policy of requiring lenders to endorse notes in blank, notes do 

not contain a series of endorsements that would permit the borrower to identify the chain of 

ownership. Secondary market transactions, however, do not affect a borrower's payments or 

other obligations under the mortgage. They also do not necessarily affect the servicer with 

whom the borrower interacts. 

Mortgages are treated differently from promissory notes under the law. 

Mortgages, which establish the security interest in the home, are governed by UCC Article 9, and 

the obligation to record the mortgage is governed by state laws that vary from state to state. The 

purpose of land record laws is to give public notice of liens on real property. These laws do not 

121 Fannie's Selling Guide defines "Mortgage" as: "Collectively, the security instrument, the note, the title evidence, 
and all other documents and papers that evidence the debt (including the chattel mortgage, security agreement, and 
financing statement for a cooperative share loan); an individual secured loan that is sold to us for retention in our 
portfolio or for inclusion in a pool of mortgages that backs a Fannie Mae-guaranteed mortgage security. The term 
includes a participation interest where context requires." Selling Guide, Part XIII, Glossary. 

122 Selling Guide, IV -204. 

123 U.C.C. Revised § 3-205(b). It states: "(b) When indorsed in blank, an instrument becomes payable to bearer and 
may be negotiated by transfer of possession alone until specially indorsed." U.C.C. Revised § 3-205(a) defines a 
special indorsement as one that "identifies a person to whom it makes the instrument payable." 

124 Revised § 9-109. It states: "this article applies to ... a sale of accounts, chattel paper, payment tangibles, or 
promissory notes." § 9-109(a)(3). Former Article 9 did not apply to the sale of promissory notes. "Subsection (a)(3) 
expands the scope ofthis Article by including the sale of ... a 'promissory note. '" Revised § 9-\ 09, Official 
Comment 4. 
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require and do not provide a mechanism for recording promissory notes. 125 When a lender sells 

to Fannie Mae a mortgage that is not registered with MERS, the lender or the servicer must 

prepare a mortgage assignment. 126 If the lender is not the servicer, the lender must assign the 

mortgage to the servicer and record the assignment in the land records. 127 

Fannie Mae's position is that it does not need to appear in the land records in 

order to have the benefit of the security provided by the mortgage. 128 UCC§ 9-203(g) and its 

accompanying comment state that the transfer of an obligation secured by a security interest also 

transfers the security interest. 129 Thus, the transfer of the promissory note, which is the 

obligation, also transfers the mortgage, which is the security interest. Once the note is sold to 

Fannie Mae, the mortgage also transfers, despite the fact that the servicer, lender or MERS' 

name appears in the land records. 

Borrowers thus cannot determine the chain of owners from public records. Under 

the Servicing Guide, however, borrowers should be able to determine whether Fannie Mae is the 

beneficial owner of their loan. The Servicing Guide states that the "servicer should freely 

125 See Asset Based Financing: A Transactional Guide, at §9.04[2] (Howard Ruda ed., LexisNexis, Vol. 1 2005), 
which states: "Typically, [recording] acts require that the mortgage or deed of trust be recorded in the district or 
county where the property is located"); see also Black's Law Dictionary 1301 (8th ed. 2004), which defines 
"recording act" as a "law that establishes the requirements for recording a deed or other property interest and the 
standards for determining priorities between persons claiming interest in the same property," and defines 
"recordation" as the "act or process of recording an instrument, such as a deed or mortgage, in a public registry." 

126 Selling Guide, IV -402 states: "For any mortgage that is not registered with MERS, we require the lender to 
prepare an assignment of the mortgage to Fannie Mae, although the assignment should not be recorded. If the 
mortgage seller is not going to service the mortgage, the unrecorded assignment to Fannie Mae must be executed by 
the mortgage servicer." 

127 Selling Guide, IV-403. It states: "When the mortgage seller and the mortgage servicer are not the same entity, 
we require a recorded intervening assignment from the seller to the servicer-and then an assignment from the 
servicer to us (or MERS)." 

128 Interview with Daniel C. Smith, Deputy General Counsel (Oct. 14,2005). 

129 U.C.C. Revised § 9-203(g) states: "The attachment of a security interest in a right to payment or performance 
secured by a security interest or other lien on personal or real property is also attachment of a security interest in the 
security interest, mortgage or other lien." The Official Comment states that subsection (g) "codifies the common-
law rule that a transfer of an obligation secured by a security interest or other lien on personal or real property also 
transfers the security interest or lien." 
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disclose Fannie Mae's interest in the mortgage in response to a borrower's inquiry (including the 

name, address, and telephone number of our applicable regional office if the borrower requests 

this type of information).,,13o Borrowers may not always be able to determine who owns their 

mortgage, but they should be able to determine if Fannie Mae owns it, if that information is 

important to them. 

C. MERS Impact on Transparency 

Prior to the creation of MERS, the borrower could look to the land records to 

follow the chain of servicers. If a mortgage is registered with MERS, however, MERS is the 

mortgagee of record. Fannie Mae does not require lenders to register mortgages they sell or 

service for Fannie Mae with MERS.l3I If a lender registers a mortgage with MERS, it can do so 

in one of two ways. First, it can originate the mortgage with MERS appearing in the security 

instrument as the nominee for the beneficiary and its successors and assigns.132 This is known as 

MOM, or MERS as Original Mortgagee. 133 Originating the mortgage with MERS as nominee 

"eliminate [ s] the need for a subsequent assignment of the security instrument should the lender 

sell (or transfer servicing of) the mortgage to another lender that is a member of MERS. 134 

130 Servicing Guide, 1-311. 

131 Fannie Mae Announcement 97-08, p.1, stating: "Although we will not require lenders to register their Fannie 
Mae-owned or securitized mortgages with MERS, we expect that many lenders will want to register all of their 
mortgages with MERS. We encourage all lenders to look into the benefits that MERS offers." 
132 MERS Recommended Foreclosure Procedures, First Edition, p. 4. 

133 MERS Recommended Foreclosure Procedures, First Edition, p. 4. 

134 Selling Guide, IV-103. It states that when a mortgage is originated with MERS as nominee: "the applicable 
security instrument must be appropriately modified to show MERS as the nominee for the lender, to define and 
name the originating lender, and to obtain the borrower's acknowledgment ofMERS' role in the mortgage 
transaction ... The lender will be responsible for the accurate and timely preparation and recordation of the security 
instrument (and must take all reasonable steps to ensure that the information on MERS is updated and accurate at all 
times)." 
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Second, if the mortgage already has been originated, the lender can record an assignment of the 

mortgage to MERS, making MERS the mortgagee of record. 135 

In either case, MERS becomes the mortgagee of record in the county land 

records. 136 All subsequent transfers of ownership or servicing rights among MERS members are 

recorded electronically. 137 As long as the loan is sold and transferred to a MERS member, the 

identity of the record mortgagee never changes during the life of the loan even though the owner 

and servicer might. 138 If a borrower has not kept historical records of payments, the land records 

no longer will provide a chain of servicers for the borrower to use to trace problems. 

A study of foreclosures in the Chicago, Illinois area found that in 2003, MERS 

was the most active foreclosing institution in that area. 139 That year MERS started 14.7 percent 

of all foreclosures.1 4o The study found that MERS made it difficult for borrowers to track who 

owned properties that were foreclosed upon, as well as those entities that may have used abusive 

practices, by hiding the identities oflenders, servicers or trustees. 141 

D. Reasons for Endorsement and Recording Policies 

The purpose of both developments was to reduce paperwork and lower the costs 

of mortgage administration, which should have the effect of lowering interest rates. If notes 

\35 MERS Recommended Foreclosure Procedures, First Edition, pp. 4-5. 

136 Id. at 5. Lenders who sell loans to Fannie Mae mayor may not have to assign the mortgage to Fannie Mae 
depending on whether the mortgage is registered with MERS. See, Selling Guide IV, Chapter 4: Assignment of 
Mortgages. 

\37 MERS Recommended Foreclosure Procedures, First Edition, p. 5. 

138 Id. at 5. See also MERS is a Reality!, p. 2, stating: "Because the mortgagee of record (MERS) [does] not change 
while the loan is current, there [is] no necessity either to execute or record in the public land records any 
assignments to reflect the ... sale of the mortgage to an investor, or the transfer of servicing rights." 

\39 Nati.onal Training and Information Center, October 8, 2004, "Preying on Neighborhoods II: Community Partners 
Tum the Tide Against Predatory Lending," p. 25. The study analyzed foreclosures in Cook, DuPage, Kane, Lake, 
McHenry and Will counties. Id. at 11. 

140 Id. at 25. 
141Id. 
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were endorsed (as they once were), Fannie Mae would incur the considerable administrative cost 

of endorsements for millions of transactions. 142 MERS was created, in part, to eliminate the need 

to record mortgage assignments in state land records when servicing rights were transferred. 

These developments, however, had the secondary effect of making the mortgage markets less 

transparent for borrowers. 

Fannie Mae's policy of having the servicer, lender, or MERS act as the mortgagee 

of record serves two other purposes. The servicer's duties include protecting Fannie Mae's 

interest in the mortgaged property. 143 The servicer can better perform when legal notices that 

may affect Fannie Mae's lien on the property come directly to it. 144 If Fannie Mae were the 

mortgagee of record, it would have to forward these notices to the servicer, just as MERS must 

do when it is the mortgagee of record. 145 

Having MERS or the servicer named in the land records also tends to direct 

complaints to the servicer whose conduct is generally the one being questioned. Borrowers 

rarely, if ever, need to know the current owner, or chain of owners, oftheir mortgage. Income 

streams from mortgages have been fractured and sold as MBS' s. In many cases, none of the 

numerous owners would have the legal right to resolve issues with a servicer. Mr. Lavalle's 

proposal to allow borrowers to avoid an unscrupulous servicer by paying the owners or trustee is 

142 See U.C.C. Revised § 3-201(b), which states " ... ifan instrument is payable to an identified person, negotiation 
requires transfer of possession of the instrument and its indorsement by the holder. Ifan instrument is payable to 
bearer, it may be negotiated by transfer of possession alone." U.C.C. Revised § 3-201(a) states: '''Negotiation' 
means a transfer of possession, whether voluntary or involuntary, of an instrument by a person other than the issuer 
to a person who thereby becomes its holder." 

143 Servicing Guide, 1-202. 

144Id. It states: "To facilitate performance of the servicer's contractual responsibilities to Fannie Mae and the 
borrower, the servicer ordinarily appears in the land records as the mortgagee. For example, this ensures that the 
servicer receives legal notices that may impact our lien, such as notices of foreclosure of tax and other liens." 

145 Servicing Guide, III, Chapter 5. When the notices provide enough information for MERS to determine the 
servicer of the mortgage, MERS forwards the notice to the servicer. When not enough information is available to 
identify the servicer, MERS electronically notifies all MERS members about the unidentified notice. 
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unworkable. The owners are too numerous and Fannie Mae does not have facilities to deal 

directly with the pUblic. In a recent conversation, Mr. Lavalle acknowledged that strict 

enforcement of servicer obligations would be a better approach to the issue. 

E. Disclosures to Borrowers 

Fannie Mae has chosen, consistent with its charter, to require servicers to provide 

information to and assist borrowers with problems rather than interact with borrowers directly. 

The Servicing Guide III-l 04 requires servicers to provide borrowers with an annual statement of 

activity in their account. Servicers also: 

... must provide a detailed analysis of all transactions relating to a 
borrower's payments or escrow deposit account whenever the 
b . 146 orrower requests It. 

Servicers also must "provide borrowers with assistance when it is requested" and "have effective 

processes to promptly address borrower inquiries (relating to both current and delinquent loans) 

and provide timely payoff quotes.,,]47 The Guide also instructs servicers to inform borrowers 

that Fannie Mae is the owner of their notes if they ask.148 

When servicing rights are transferred, Fannie Mae requires the servicers to notify 

and provide information to borrowers about the transfer. 149 RESP A also requires servicers of 

"federally related mortgage loans" to inform borrowers of any assignment, sale or transfer of the 

.. f I 150 servIcmg 0 a oan. 

146 1d. 

147 Servicing Guide, 1-202. It states: "As a general matter, servicers should have sufficient properly trained staff, and 
adequate controls and quality assurance procedures in place, to carry out all aspects of their servicing duties; to 
protect against fraud, misrepresentation, or negligence by any parties involved in the mortgage servicing processes; 
to protect our investment in the security properties .... " 

148 Servicing Guide 1-311. 

149 Servicing Guide, 1-205.04. 

15°12 U.S.C § 2605. 
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Although Fannie ordinarily does not have direct contact with borrowers, it has 

established channels for borrowers to report suspected cases of mortgage fraud. 151 Borrowers 

can contact Fannie Mae via a toll-free telephone number or bOy e-mail. 152 Fannie Mae's 

procedures for investigating these tips are detailed in the section on fraud investigations and 

reporting. 

F. Findings Regarding Transparency 

Mr. Lavalle's complaint about transparency is the natural consequence of 

mortgage markets becoming more complex and fractured. The requirement to have notes 

endorsed in blank and the creation of MERS are designed to add efficiency to the mortgage 

markets and reduce costs, which should benefit homeowners with lower interest rates and more 

choices. These developments, however, have made the system less transparent. 

Mr. Lavalle complains that a lack of transparency has made it easier for predatory 

servicers to flourish. Fannie Mae has addressed this issue by requiring servicers to disclose 

information to borrowers and through other enforcement efforts detailed in the predatory 

servicing section. These disclosures respond to Mr. Lavalle's proposal that borrowers have 

access to the MERS' database for a fee; they should be able to get relevant information from the 

servicers. The borrowers should have ready access to information about their payments, 

escrows, fees and other relevant information concerning their mortgages. 

Mr. Lavalle's proposed solution that borrowers be given the option to conduct 

transactions directly with note owners or Fannie Mae is impractical and not consistent with 

Fannie Mae's mission. Ownership interests in mortgage income streams have been fractured due 

151 Fannie Mae Response to OFHEO Mortgage Fraud Reporting Rule; Single-Family Anti-Fraud Protocols and 
Procedures, p. 6. 
152 I d. 
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to the advent ofMBS's. No single owner would have authority to bind others, and no 

mechanism exists for owners to resolve servicing disputes. Fannie Mae, as owner or trustee for 

MBS's is not intended to, and not capable of, interacting directly with borrowers; it operates in a 

secondary market in which its customers are lenders and servicers. 

Mr. Lavalle has provided examples of situations in which borrowers have had 

difficulty obtaining information, even in litigation. We have not been able to examine the full 

context of these problems. As discussed below, Fannie Mae reviews certain servicer conduct 

and has taken steps to prevent or uncover predatory servicing practices. As Mr. Lavalle recently 

acknowledged, the better approach is for Fannie Mae to mandate that servicers be transparent 

with borrowers - which it already does - and to enforce these requirements and those prohibiting 

predatory lending and servicing practices - which it also appears to do. 

IV. 
PROMISSORY NOTE POLICIES 

A. Mr. Lavalle's Concerns 

Mr. Lavalle expresses concern about two Fannie Mae policies regarding the 

handling of promissory notes: (1) notes are required to be endorsed in blank, undated and 

without recourse,153 and (2) original notes are not consistently returned to the borrower stamped 

"cancelled" and "paid in full." I 54 Mr. Lavalle questions whether Fannie Mae has adequate 

procedures in place to keep track of 15 million promissory notes that it has in its possession or is 

held for its account. 155 Mr. Lavalle claims that the endorsement-in-blank policy leads to trillions 

153 E-mail dated Dec. 19, 2003 from Nye Lavalle to then-Fannie Chairman and Chief Executive Officer Franklin 
Raines and other individuals. 

154 E-mail datedJuly22,2005,fromNye Lavalle to Ms. House, Mr. Mudd, and Board of Director members Stephen 
Ashley, Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick Swygert, and John Wulff, and 
others. 

155 E-mail dated Dec. 19,2003, from Nye Lavalle to then-Fannie Mae Chairman and Chief Executive Officer 
Franklin Raines and other individuals; E-mail dated July 22, 2005, fromNye Lavalle to Ms. House,Mr. Mudd, and 
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of dollars of missing or lost negotiable paper. 156 Mr. Lavalle bases his claim that the problem is 

widespread by extrapolating from routine filing of lost note affidavits in Florida foreclosure 

proceedings. 157 He acknowledges that every entity operating in the secondary mortgage market 

has the same policy.158 According to his calculations, about $6 trillion worth of bearer paper 

exists due to this practice. 159 Since these notes are negotiable instruments, Mr. Lavalle contends 

borrowers face dire consequences from their mishandling. 160 A holder in due course, for 

instance, can recover even when the maker has defenses or has paid the note in full. 161 

Mr. Lavalle also criticizes Fannie Mae's policies regarding the return of original 

notes upon payoff. Fannie Mae's policies allegedly are having an adverse impact on borrowers 

and on the value of Fannie Mae's mortgages and mortgage-backed securities. Original 

promissory notes are not routinely returned to borrowers stamped "cancelled" and "paid in full" 

when they payoff their loans. He feels that satisfactions or lien releases, which are now 

permitted under state laws, do not adequately protect borrowers should their original promissory 

notes end up in the wrong hands. 162 Mr. Lavalle claims this practice leaves borrowers at risk for 

years after they have paid off the note. 163 Mr. Lavalle has supplied us with cases of borrowers 

Board of Director members Stephen Ashley, Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. 
Patrick Swygert, and John Wulff, and others. 

156 Telephone interview with Mr. Lavalle (Nov. 1,2005). 

157 Telephone Interview with Mr. Lavalle (Nov. 23, 2005). 
158 Telephone interview with Mr. Lavalle (Nov. 1,2005). 
159 ld. 

16°1d. See also Benny L. Kass, Lost Mortgage Documents May Cause Future Problems, Realty Times, Sept. 13, 
2004, available at http://realtytimes.com/rtcpages/20040913_lostdocs.htm. 

161 u.c.e. Revised §§ 3-305(b) and 3-601. 

162 Telephone interview with Mr. Lavalle (Nov. 1,2005). 
163 ld. 
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subjected to claims by multiple lenders alleging ownership of the same notes. 164 Mr. Lavalle 

proposes that lenders be required to return the original promissory notes stamped "paid in full" 

with each payoff. Mr. Lavalle fears that if the notes are mishandled, borrowers could bring class 

action lawsuits, exposing Fannie Mae to great liability. 

B. Borrower's Risk to a Holder in Due Course 

The risk Mr. Lavalle perceives from lost or mishandled notes arises from the 

rights given a holder in due course by the uee. A borrower can be required to pay a note twice 

- even one that is lost or stolen - if the note comes into the hands of a holder in due course. 

Under uee Article III, a maker of a note (i. e., the borrower) is "discharged" of liability under 

the note once payment has been made in accordance with the note. 165 If, however, the party who 

comes to possess the note is a holder in due course without notice of the discharge, the discharge 

is not effective against that party. 166 Generally speaking, a holder in due course is a good faith 

purchaser of a note for value. 167 An individual who finds or even steals a promissory note 

endorsed in blank can become a person entitled to enforce the promissory note. 168 Against a 

person entitled to enforce, the borrower can assert defenses, such as the note has already been 

164 See First Union Nat 'I Bank v. Hufford, 767 N.E.2d 1206(Ohio Ct. App. 2001); E-mail from Nye Lavalle to Mark 
Cymrot and Ambika Biggs, containing po stings by individuals claiming there were multiple foreclosures on the 
same property (Nov. 29, 2005). See also E-mail attachments from Carl Erickson, which include an allegedly 
fraudulent promissory note (Nov. 30,2005). Mr. Erickson claims that two different companies - Freddie Mac and 
the Charles F. Curry Company - claimed to be the owner of the note at the same time. Mr. Erickson has 
communicated with Mr. Lavalle, as is evidenced in the e-mail. 

165 U.e.e. Revised § 3-602(a). It states: "an instrument is paid to the extent payment is made by or on behalf of a 
party obliged to pay the instrument, and to a person entitled to enforce the instrument. To the extent of the payment, 
the obligation of the party obliged to pay the instrument is discharged ... " 

166 U.C.C. Revised § 3-601(b). It states: "Discharge of the obligation ofa party is not effective against a person 
acquiring rights of a holder in due course of the instrument without notice of the discharge." 

167 U.C.e. Revised §§ 3-302. 

168 U.C.C. Revised § 3-205, Comment 2; U.C.C. Revised § 3-301, Comment. 
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paid. 169 If, however, the lost or stolen note is transferred to a holder in due course, the note can 

be enforced without regard to many of the borrower's defenses, including discharge. 170 

The borrower is, thus, at risk to paying twice if the original promissory note is not 

properly protected. 171 The borrower would have the expensive and unenviable task of trying to 

collect from the custodian that was negligent in losing the note, from the servicer that accepted 

payments, or from others responsible for the predicament. 

C. Fannie Mae's Herndon Custody Facility 

Fannie Mae's mortgage documents - including promissory notes - are stored in 

one of three places: Fannie Mae's document delivery facility in Herndon, Virginia; in the 

possession of an independent custody agent; or in the possession of the servicer, acting as a 

custody agent. I72 The party responsible for physical possession of the mortgage documents, 

called custody documents,173 may vary depending on whether Fannie Mae purchases the 

169 See U.C.C. Revised § 3-302, Comment 3, which states: "Discharge is effective against anybody except a person 
having rights of a holder in due course who took the instrument without notice of the discharge." Section 3-305(a) 
provides other defenses. 

170 U.C.c. Revised § 3-601(b). It states: "Discharge of the obligation ofa party is not effective against a person 
acquiring rights ofa holder in due course of the instrument without notice of the discharge." In cases involving lost 
note affidavits, courts have addressed Mr. Lavalle's concern that a subsequent holder will seek to recover against a 
borrower. See McKay v. Capital Resources Co., 940 S.W.2d 869, 871 (Ark. 1997)(reversing a foreclosure decree in 
which the foreclosing party only produced a photocopy of the promissory note because the borrower may have been 
subjected to double liability if the holder of the original note brought a claim); Shores v. First Florida Resource 
Corp., 267 So. 2d 696 (Fla. Dist. Ct. App. 1972) (in an action for reestablishment of a lost note, the court held that 
evidence that the note and mortgage had not been assigned was inadequate because the borrowers were entitled to 
assurance that future holders would not sue them on the instruments); Resolution Trust Corp. v. First Federal 
Savings Banks of Diamondsville, 36 F.3d 972 (lOth Cir. 1994) (holding that the debtor was adequately protected by 
the foreclosing party's agreement to indemnify the debtor for any liability arising from a claim by a person who may 
become a holder of the lost note). 
171 Notice of discharge does not prevent holder in due course status. See Official Comment to U.C.C. § 3-60 I, 
stating: "Notice of discharge is not treated as notice of a defense that prevents holder in due course status." 
However, if the holder in due course had notice of discharge when holder in due course status was established, 
discharge is effective against the holder in due course. Jd. 

172 Interview with Debra Thompson, Director, Asset Acquisitions and Custody (Nov. 8, 2005). See also Selling 
Guide, 1-403. 

173 Generally speaking, for portfolio mortgages, these custody documents "consist of the original mortgage notes" 
and other important mortgage documents. Selling Guide, 1-403. 
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mortgage for its portfolio or is a trustee for an MBS pool. Fannie Mae's document delivery 

facility generally maintains custody of the mortgage documents for its portfolio mortgages, 174 

certifying and holding 67 percent of all Fannie Mae portfolios loans certified in 2005.175 A 

lender-designated document custodian, which can be the lender, a third-party document 

custodian, or Fannie Mae's document delivery facility, generally maintains control over MBS 

custody documents. 176 Fannie Mae certified and held about 6.3 percent of Fannie Mae MBS 

loans that were certified in 2005. 177 

Of the approximately 15 million Fannie Mae loans (portfolio and MBS), the 

Herndon facility maintains custody over approximately 2 million, or 13 percent. 178 Each month, 

Fannie Mae receives and releases the mortgage documents for about 40,000 mortgages, although 

the numbers can vary considerably. 179 When a mortgage arrives at Fannie Mae's document 

custody facility for purchase, the custody documents undergo a certification process, during 

which Fannie Mae employees ensure that the mortgage documents are legally enforceable and 

that the information the lender submitted regarding the mortgage corresponds with the 

information recorded on the promissory note. 180 lfthe mortgage is certified, the promissory note 

174 Selling Guide, 1-403. It states: "The only exceptions to this involve some mortgages we agree to purchase under 
the terms of a negotiated contract that permits the lender to designate another document custodian and participation 
pool mortgages we purchased under commitments executed prior to 10/31191, wh ich permitted the mortgage 
servicer or the participating lender to retain the custody documents." 

175 See Certification chart, included in Letter from Debra Thompson, Director, Asset Acquisitions & Custody, to 
Mark Cymrot (Jan. 26, 2006). 

176 See Selling Guide, 1-403. It states: "The only exception to this involves some participation interests in MBS 
pools that were issued under contracts executed prior to 10/31191 ... " 

177 See Certification chart, included in Letter from Debra Thompson, Director, Asset Acquisitions & Custody, to 
Mark Cymrot (Jan. 26, 2006). 

178 See Vault Percentage chart, included in Letter from Debra Thompson, Director, Asset Acquisitions & Custody, to 
Mark Cymrot (Jan. 26, 2006). 

179 Interview of Debra Thompson, Director, Asset Acquisitions and Custody (Nov. 8,2005). 

180 During the certification process, Fannie Mae employees ensure that there are no breaks in the chain of 
endorsement from the originating lender to Fannie Mae, that the seller was a holder in due course of the promissory 
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and other mortgage documents are placed in a vault and remain there until either: (l) the lender 

requests Fannie Mae to return the promissory note; (2) the lender reports the note as 

liquidated;181 or (3) the lender wants the documents to be transferred to another document 

custodian, which can occur when servicing rights are transferred. 182 

Thirteen jurisdictions require an individual to have possession of the original 

promissory note in order to take certain legal actions, including foreclosure. 183 Fannie Mae 

returns the notes to lenders in these jurisdictions, referred to as the Original Notes States. Fannie 

Mae also returns notes to lenders that have informed Fannie Mae that they always want the notes 

returned after pay off. 184 Fannie Mae does not mark notes "cancelled" when it returns them to 

servicers.185 In addition, if a lender wants Fannie Mae to return a note because it is initiating 

foreclosure actions, the lender can request it from Fannie Mae through the Loan Document 

Request System ("LDRS"), which is an electronic system through which lenders request and 

Fannie Mae sends documents. 186 

If a note is not from an Original Notes State and the lender does not request its 

return, Fannie Mae destroys the note after the servicer informs it that the loan has been 

note, and that the promissory note is endorsed in blank. In addition, employees review certain information, such as 
the interest rate, property address, original note rate, first payment due date, principal and interest constant, and 
unpaid principal balance, to ensure that the information submitted by the lender corresponds to the information 
recorded on the promissory notes. 

181 Payoffs, repurchases, assignments, deeds-in-lieu, and foreclosures are categorized as liquidation transactions. 
Servicing Guide, X-601. 

182 Interview of Debra Thompson, Director, Asset Acquisitions and Custody (Nov. 8,2005). 

183 The jurisdictions are: California, Connecticut, Colorado, Florida, Massachusetts, Michigan, New Jersey, New 
York, Pennsylvania, Texas, Virginia, Washington, and Puerto Rico. 

184 These lenders are: Sky Financial, Bank of America, First Merit, and Whatcom Educational Credit Union. 

IllS Telephone Interview with Debra Thompson, Director, Asset Acquisitions and Custody (March 3, 2006). 

186 Servicing Guide, VIII- 102. 
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liquidated. 187 Lenders report account activity for the mortgages monthly through an electronic 

system called LASER I88 Fannie Mae examines these reports and determines which loans have 

been liquidated. 189 In order to provide for mistakes in reporting, Fannie Mae leaves a lag time 

between when lenders indicate that a loan has been liquidated and when the promissory note is 

shredded. 190 Fannie Mae employees pull the promissory notes from the vaults 90 days after 

lenders report the loan liquidated. The note is stored for 30 days before it is sent to the 

contractor for shredding. 191 Approximately 60 percent of the mortgage documents are returned 

to lenders and 40 percent are destroyed. 192 

D. Other Certified Custodians 

Other than its own facilities, Fannie Mae certifies 58 active document 

custodians. 193 Fannie Mae has additional inactive custodians that hold mortgage documents for 

Fannie Mae, but they no longer certify documents for new loans. 194 Document custodians must 

comply with Fannie Mae's procedures. 195 In order to be a document custodian, the custodial 

institution must be a regulated financial institution or a subsidiary and meet certain eligibility 

187 Telephone Interview with Debra Thompson, Director, Asset Acquisitions and Custody (March 3, 2006). 
Servicing Guide, 1-403.03, however, states: "The document delivery facility will automatically return to the servicer 
any custody documents it is holding for a portfolio mortgage and MBS pool within 60 to 90 days after the servicer 
reports a mortgage payoff or repurchase, the acceptance of a deed-in-Jieu, or the completion of foreclosure 
proceedings to us through LASER." This procedure has since been updated, but the change is not reflected in the 
Servicing Guide. 

188 See Servicing Guide, X: LASER Reporting System. 

189 Interview of Debra Thompson, Director, Asset Acquisitions and Custody (Nov. 8,2005). 
190 Id. 

191 Id. 

192 I d. 

193 Telephone interview with Debra Thompson, Director, Asset Acquisitions and Custody (Mar. 3, 2006). 
194 [d. 

195 Guidelines for Document Custodians, Introduction (stating "Fannie Mae requires that certain documents relating 
to mortgages in MBS pools be held by custodial institutions (called document custodians) that meet the eligibility 
criteria set out in the Selling and Servicing Guides."). 
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criteria that are set forth in the Selling and Servicing Guides and the Guidelines for Document 

Custodians. 196 These criteria include having the capabilities to track the receipt and release of 

documents and the physical location of documents, and maintaining secure storage facilities that 

have controls to ensure the security of custody documents. 197 The custodian also must install the 

MORNET Custodian Certification System, an electronic service that enables it to transmit MBS 

pool certifications. Each document custodian must subscribe to Fannie Mae's Selling, Servicing, 

and Forms Guides to ensure that all are aware of Fannie Mae's latest policies and procedures.,,198 

Lenders must have a Custodial Agreement with one of the certified custodians for all MBS pools 

they deliver to Fannie. 199 The promissory note is one of the custody documents the custodian 

holds?OO 

When the document custodian receives documents from the lender, it must review 

and certify them in the same manner as Fannie Mae's Herndon facility.201 The lender 

electronically submits to the custodian a Schedule of Mortgages, which includes data about the 

individual mortgages in each MBS pool for which the custodian will maintain documents.202 

The custodian must compare the information recorded in the Schedule of Mortgages to the 

information contained on the related notes to ensure it is the same.203 If the document custodian 

196 See id.; Guidelines for Document Custodians, Eligibility Criteria for Third-Party Document Custodian; 
Guidelines for Document Custodians, Eligibility Criteria for Lending [sic] Acting as Own Document Custodian. 

197 Guidelines for Document Custodians, Eligibility Criteria for Third-Party Document Custodian. 

198 Guidelines for Document Custodians, Introduction. 
199Id. 

200 Guidelines for Document Custodians, Custody Documents. See also SeIling Guide, VI-302.0l, for a similar list 
of items that a lender that creates an MBS pool must send to the document custodian for each mortgage in the pool. 

201 Guidelines for Document Custodians, Introduction. 

202 Guidelines for Document Custodians, Documentation Review, and Certification, Schedule of Mortgages (Form 
2005). 
203 Id. 
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receives all the required documents and determines that they contain the correct information and 

are consistent with Fannie Mae's requirements, it sends an electronic certification of the MBS 

pool to Fannie Mae.204 

After the custodian has certified the MBS pool, it "must exercise control over all 

documents that are retained in its custody.,,205 If a lender transfers documents to a different 

custodian, the new custodian must recertify the MBS pool, by indicating that it has received all 

required documents and that any new documents required in connection with the transfer satisfy 

Fannie Mae's requirements.z°6 

The Guidelines for Document Custodians also state that "[0 ]nce the documents 

related to an MBS pool are delivered to the document custodian, the note and, if applicable, the 

assignment of the mortgage to Fannie Mae must remain in the custodian's possession at all 

times, unless the lender needs to obtain documents to perform a specific servicing function (such 

as the initiation of foreclosure proceedings or satisfaction of a mortgage that has been paid-in-

full). ,,207 The lender must submit a Request for Release/Return of Documents form to obtain the 

documents from the custodian,208 and if the documents are released on a temporary basis, the 

lender must return the documents as soon as it no longer needs them.209 When an MBS pool has 

been liquidated, meaning that all the individual mortgages in the pool have been liquidated, the 

204 Guidelines for Document Custodians, Documentation Review, and Certification, Document Custodian's 
Certification. This electronic certification is sent via the MORNET Custodian Certification System. 

205 Guidelines for Document Custodians, Introduction. 
206 I d. 

207 Guidelines for Document Custodians, Request for Release/Return of Documents (Form 2009). 
208Id. 

209 I d. 
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lender should send a written request within 30 days of liquidation of the MBS pool to the 

document custodian to return any remaining documents to the lender.2lO 

The current Custodian Guidelines, however, do not have any provision for 

centralized reporting of lost notes, or a procedure for requiring the custodian or the servicer to 

report the missing note to the borrower. 

E. Fannie Mae's Internal Audits and Custodian Reviews 

Fannie Mae's own document custodian facility undergoes periodic internal audits 

by Fannie Mae's Audit Department to ensure compliance with these procedures. In the past, 

internal auditors had not focused specifically on the document custodian facility, but had 

reviewed it while auditing other areas of Fannie Mae.211 Currently, a more vigorous internal 

audit is in progress.z12 Internal auditors are reviewing Fannie Mae's procedures regarding 

certification, access to the vault, and inventory control, which includes note retention, return, and 

destruction processes. 213 So far, they have found that Fannie Mae management already had 

identified and taken steps to correct most of the issues they discovered during the audit. 214 They 

anticipate completing the audit by mid-March 2006.215 

Fannie Mae recently instituted reviews of the 58 certified custodians.216 Fannie 

Mae employees conducted walk-throughs at document custodians' facilities to examine their 

210 Guidelines for Document Custodians, Liquidated MBS Pools. It further states: "For the most part, the custodian 
will already have released the documents based on receipt of a Request for Release/Return of Documents (Form 
2009). The custodian does not need to request submission of a Form 2009 for any remaining documents - the 
lender's written request will be sufficient justification for the document custodian to close out its records for the 
pool." 
211 Telephone interview with Curtis Doss, Audit Director for the Guarantee Fee Division (Mar. 3, 2006). 
212 1d 

213 Id 

214 Id 

215 Id. 

216 Interview with Debra Thompson, Director, Asset Acquisitions and Custody (Nov. 8,2005). 
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procedures and processes. They also selected pools and loans to review to determine if there are 

any errors in their certification procedures. Fannie Mae conducted reviews of six custodian 

facilities in 2005, and plans to visit all 58 during 2006.217 The 2005 reviews found generally 

good compliance with the required custodial procedures. Fannie Mae is in the process of 

developing guidelines to standardize the certification process. 

Fannie Mae's custodian reviews focus principally on the certification process, 

which tests the information about mortgages in Fannie Mae's computer system. The reviews do 

not specifically test whether the custodian is maintaining proper control over promissory notes. 

We have not found evidence that Fannie Mae's custodial procedures are 

inadequate or that notes are regularly being lost or stolen. Other than pointing to the filing of 

numerous lost note affidavits, which appear to be indicative of improper pleading rather than 

actual lost notes, Mr. Lavalle has not presented evidence that notes are regularly being 

mishandled. Fannie Mae's document custodian prepared lost note affidavits as follows: 

2003 97 

2004 183 

2005 108.218 

Fannie Mae's original promissory notes do not appear to be regularly lost or 

stolen in a volume that would present a serious financial problem for Fannie Mae. Every lost 

note obviously is important because it puts a borrower at risk. We have found no evidence, 

however, that any lost notes have been misused to the detriment of a borrower. 

217 Interviews with Debra Thompson, Director, Asset Acquisitions, and Custody (Nov. 8,2005, and Feb. 17,2006); 
and interview with John Gang, Vice President, Asset Acquisitions, and Custody (Dec. 8,2005). 

218 E-mail from Debra Thompson, Director, Asset Acquisitions, and Custody to Mark Cymrot (Feb. 21, 2006); 
Letter from Ms. Thompson to Mr. Cyrnrot (Jan. 30,2006). 
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F. Satisfactions and Lien Releases 

Mr. Lavalle would like every original promissory note returned to the borrower 

once it is discharged in order to mitigate the risk that it could get into the wrong hands. Fannie 

Mae's policy is to require servicers to satisfy a mortgage and release the lien in a timely manner 

and in accordance with the applicable state law.219 The servicers also must return the cancelled 

note to borrowers if required by state law or the borrower specifically requests the note?20 In 

other cases, the servicer either can return the documents to the borrower or retain them?21 

In our view, Fannie Mae can rely upon the dictates of state law. State legislators 

presumably evaluated the risks Mr. Lavalle has expressed and determined that loan satisfactions 

and lien releases are adequate to protect borrowers and a reasonable trade off for the added 

efficiencies to the mortgage system. 

G. Findings Regarding Promissory Notes 

While Mr. Lavalle's concern has a theoretical legal basis, we have not found 

evidence that large volumes of promissory notes are being mishandled. He bases his assertion on 

the routine filing of lost note affidavits. The affidavits, however, appear to be inaccurate, rather 

than the notes lost. Fannie Mae has policies for its own in-house custodian and the 58 custodians 

219 Servicing Guide, VI-I03. It states: "We expect a servicer to take all actions necessary to satisfy a mortgage and 
release the lien in a timely manner .... Procedures for satisfying the mortgage will vary depending on whether or 
not we are the owner of record for the mortgage; the party holding the custody documents; and whether the 
mortgage is a portfolio mortgage or an MBS pool mortgage. Regardless of the procedure used, the servicer has the 
ultimate responsibility for having the lien released in a timely manner." If Fannie Mae is the owner of record, it 
must execute any required release or satisfaction documents, unless it has granted a limited power of attorney to the 
servicer. Servicing Guide, VI -103.0 l. If Fannie Mae is not the owner of record, the servicer must execute the 
release or satisfactions documents in its or MERS' name. Servicing Guide, VI-103.02. The servicer also must 
submit forms to either Fannie Mae or the document custodian requesting the custody documents. See Servicing 
Guide, VI-I03.01 and VI-103.02. 

220 1d. It states: "Once the required release or satisfaction documents are executed and the mortgage note is 
canceled, the servicer must immediately send the canceled documents to the borrower if state law requires such 
action or the borrower specifically requests the return of the documents." 

221 ld. (stating "In other instances [when state law does not require the return of the documents and the borrower has 
not requested them], the servicer may either return the documents to the borrower or retain them (as long as they are 
not destroyed until after the retention period required by applicable law).") 
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it has certified that they seek to protect the mortgage documents. We have found no evidence 

suggesting that these procedures are ineffective. 

With respect to the return of original promissory notes, Fannie Mae is following 

state law. In the jurisdictions in which original notes must be returned, they are. Fannie Mae 

also responds to requests from lenders and borrowers to return original notes. If borrowers want 

their original notes, they can ask for them. In our view, Fannie Mae can reasonably rely upon 

state law. The risk that Mr. Lavalle identifies has been evaluated by state legislatures which 

have established rules for mortgages within their states. 

V. 
PREDATORY SERVICING 

A. Mr. Lavalle's Concerns 

Mr. Lavalle alleges that Fannie Mae has been instrumental in creating a system in 

which predatory servicing flourishes. He claims to have coined the term "predatory servicing,,222 

to describe practices and schemes that mortgage servicers use to defraud borrowers?23 Mr. 

Lavalle perceives servicing problems as more pervasive than Fannie Mae officials and suggests 

that Fannie Mae should do more to protect borrowers, including having direct interaction with 

borrowers when problems arise. He objects to a perceived lack of oversight of servicers by 

Fannie Mae and to Fannie Mae's role in creating and operating MERS. 

Mr. Lavalle believes that Fannie Mae and Freddie Mac "are responsible for the 

activities of sellers and more importantly, servicers" and views Fannie Mae as a quasi-

222 E-mail dated Oct. 2, 2005, fromNye Lavalle to MarkCymrot. Mr. Lavalle claims to have coined the phrase in 
the late 1990s. 

223 See, e.g., report by Nye Lavalle entitled "Predatory Grizzly 'Bear' Attacks Innocent, Elderly, Poor, Minorities, 
Disabled & Disadvantaged!", pp. 4-11. 
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regulator.224 He claims a seller or servicer is practically required to be Fannie Mae-approved in 

order to do business?25 Fannie Mae also establishes how the servicers conduct their businesses, 

and Fannie Mae places employees in servicers' offices to oversee their servicing operations?26 

He also claims that servicers are Fannie Mae's agents, and therefore, Fannie Mae can be held 

liable for its servicers' inappropriate actions. Fannie Mae's employees make the decision or 

authorize the servicers' recommendation "to make the hit" - that is, deciding whether to 

foreclose?27 

Since Fannie Mae plays such a central role in the mortgage industry, it can and 

should take the lead in ending predatory servicing practices, he argues?28 In Mr. Lavalle's 

opinion, Fannie Mae should institute good servicing guidelines because the mortgage industry 

follows Fannie Mae and Freddie Mac's lead "as a matter of course in doing business.,,229 For 

instance, he has proposed ajoint effort to review servicer performance, and he wants Fannie Mae 

to mandate a set of "best practices" based on a set of practices that Fairbanks Capital Corp. 

agreed to in its 2003 consent order with the United States?30 

224 E-mail dated Oct. 14,2005, trom Nye Lavalle to Mark Cymrot. 
225 Id. 

226 Telephone interview with Mr. Lavalle (Nov. 1,2005). See "Current Issues: Overview of Credit Risk 
Management at Fannie Mae, June 19, 2002, available at www.fanniemae.com. stating: "Fannie Mae employs 44 
servicing consultants," who work as on-site consultants at our largest loan servicers, helping them manage problem 
loans on a case-by-case basis with judgment and speed. Working with our mortgage servicers, Fannie Mae has 
redefined the traditional collection rules to focus lender resources and attention on those loans most at risk." 

227 Telephone interview with Mr. Lavalle (Nov. 1,2005). 
228 E-mail dated Oct. 14,2005, from Nye Lavalle to Mark Cymrot. 

229 E-mail datedJune4,2004tromMr. LavalletoMr. Raines, Ms. House, and other undisclosed recipients 
requesting Fannie Mae establish a National Compliance Center and institute mortgage servicing best practices 
standards that he recommended. He also requested that Fannie Mae not conduct any business with any companies 
found to be using predatory servicing practices. E-mail dated Oct. 14,2005, from Nye Lavalle to Mark Cymrot. 

230 u.s. v. Fairbanks Capital Corp., No. 03-12219 (D. Mass. Oct. 6, 2003) (order preliminarily approving stipulated 
final judgment and order as to Fairbanks Capital Corp. and Fairbanks Capital Holding Corp.)In that case, the Federal 
Trade Commission ("FTC") and the Department of Housing and Urban Development ("HUD"), accused Fairbanks 
of violating the Federal Trade Commission Act, the Fair Debt Collection Practices Act, the Fair Credit Reporting 
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He also asserts that borrowers are not informed of fraud by loan originators and 

servicers that Fannie Mae discovers in its due diligence and quality control processes.231 Fannie 

Mae may report its findings to MARl, an industry database, but borrowers are not told?32 Mr. 

Lavalle believes that Fannie Mae has an ethical obligation to inform borrowers when it uncovers 

fraud. 233 

Mr. Lavalle asserts that Fannie Mae has a policy of labeling mortgages that are 

unsellable as "scratch and dent" after rejecting them for purchase.234 The loans are then sold to 

"special servicers," such as EMC Mortgage, Litton Loan Servicing, Ocwen, and Select Portfolio 

Servicing ("SPS")(formerly Fairbanks Capital Corp.), which aggressively service the loans into 

foreclosure or bankruptcy, he claims.235 Mr. Lavalle alleges that in the foreclosure process, 

Fannie Mae transfers servicing rights to aggressive servicers?36 

Mr. Lavalle refers to these special servicers as "the toxic waste dump.,,237 He 

asserts that these companies defraud borrowers, by such schemes as not crediting a borrower for 

payments, misapplying payments, and placing unnecessary force-placed insurance on borrowers' 

accounts and others.238 When borrowers complain about these practices, which the mortgage 

Act, and the Real Estate Settlement Procedures Act ("RESP A"). The case was settled by a consent decree that 
mandated certain business practices to correct the alleged abuses. 

23lE-mail dated June 22, 2005 fromNye Lavalle to Mr. Mudd, Ms. House, and various members of Fannie Mae's 
Board of Directors. 
232 ld. 

233 ld. 

234 Telephone interview with Mr. Lavalle (Nov. 1,2005). 

235 E-mail fromNye Lavalle to Mr. Mudd, Ms. House, and various members of Fannie Mae's Board of Directors 
(July 22, 2005); see also E-mail from Nye Lavalle to Mark Cymrot (Oct. 7,2005). 

236 Telephone interview with Nye Lavalle (Dec. 14,2005). 

237 July 22, 2005, e-mail fromNyeLavalietoMr.Mudd.Ms. House, and various members of Fannie Mae's Board 
of Directors 

238 See. e.g., report by Nye Lavalle entitled "Predatory Grizzly 'Bear' Attacks Innocent, Elderly, Poor, Minorities, 
Disabled & Disadvantaged!", pp. 4-11. 
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servicers claim are just mistakes, their mortgages are not reamortized to adjust payments and 

interest assessments, he claims.239 Mr. Lavalle suggests that Fannie Mae has an obligation to 

inform the borrowers their loans are going to be subject to aggressive servicers. 

As a Fannie Mae shareholder, Mr. Lavalle is concerned about criminal and civil 

liability that Fannie Mae could face for its servicers' misconduct.240 

B. Current Servicer Rules and Procedures 

Fannie Mae has contracts with about 1,500 active servicers, either original lenders 

or independent servicers.241 A servicer must first be approved before servicing Fannie Mae 

loans. If a servicer assigns its responsibility to service a loan to another servicer, it must first get 

approval from Fannie Mae?42 

For a traditional servicer to be approved, the servicer must meet minimum 

eligibility and capability requirements.243 For instance, it must have experience in selling and 

servicing mortgages, have knowledge of Fannie Mae's policies and practices, and have post-

closing quality control methods in place?44 In addition, Fannie Mae conducts a MARl check on 

the sellerlservicer and LexisNexis background checks on the sellerlservicer's principals?45 

239 E-mail dated Oct. 7, 2005, from Nye Lavalle to Mark Cymrot. 

240 E-mail dated July 22, 2005, from Nye Lavalle to Ms. House, Fannie Mae President, and CEO Daniel Mudd, and 
Board of Director members Stephen Ashley, Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. 
Patrick Swygert, and John Wulff, and others. 
241 E-mail dated Mar. 1,2006 with attachment of a chart of the Servicer Counts for Year-Ends 2002-2004, from 
Marianne Sullivan, Senior Vice President, Credit Loss Management. There was an average of 1,532 servicers at 
year-end in 2002, 2003, and 2004. 

242 Mortgage Selling and Servicing Contract, VII; see also Servicing Guide, 1-205. 

243 Interview with Robert Sanborn, Vice President, National Servicing Organization (Nov. 15,2005). 
244 Jd. 

245 Interview with Mercy Jimenez, Senior Vice President of the National Business Center (Nov. 7,2005). 
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MARl, Mortgage Asset Research Institute, Inc., provides information services for the mortgage 

and financial services industries.246 

Approved processors of less traditional loans, referred to as non-traditional 

servicers, are subjected to a more rigorous approval process. 247 Fannie Mae employees visit the 

servicers' facility and observe its selling and servicing practices to determine if they comply with 

Fannie Mae's.248 Fannie Mae has approved only 46 non-traditional servicers, but 13 of those do 

not service any Fannie Mae loans?49 Non-traditional servicing is not synonymous with subprime 

servicing, and non-traditional servicers do not necessarily service loans with a higher risk of 

default than most loans.25o For instance, reverse mortgages and eChannelloans, which allow 

borrowers with good credit ratings to streamline the home buying process, are considered non-

d· . 1251 tra 11l0na, 

Nine large servicers service 70 percent of Fannie Mae's loan assets, and 40 

servicers service 85 percent of Fannie Mae's loan assets.252 Mr. Lavalle has specifically 

complained about the practices of four servicers - EMC Mortgage, Litton Loan Servicing, 

Ocwen Financial Corporation, and Select Portfolio Servicing ("SPS"), formerly Fairbanks 

Capital Corp. From 2002 through 2004, these entities combined serviced less than one percent 

246 MARl Overview, available at http://www.mari-inc.com/about.html. 

247 Interview with Robert Sanborn, Vice President, National Servicing Organization (Nov. 15, 2005). 
2481d. 

249 Telephone Interview, Rick Bauerband, Director of Non-Traditional Servicing (Mar. 14,2006). These approved 
servicers may originate loans and then transfer them to other servicers, but they are approved to service Fannie Mae 
loans. 
250 ld. 

251 Id. 

252 Interview with Robert Sanborn, Vice President, National Servicing Organization (Nov. 15, 2005). 
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of all the loans Fannie Mae owned.253 They also serviced less than one percent of the unpaid 

principal balances for loans Fannie Mae owned.254 

After approval, all servicers must sign Fannie Mae's Mortgage Selling and 

Servicing Contract that establishes the basic legal relationship?55 Fannie Mae also publishes a 

Selling Guide and a Servicing Guide to keep lenders informed of its policies. Under the contract, 

the mortgages must be sold and serviced in accordance with the Guides.256 The Servicing Guide 

allows for variants which are subject to negotiation between Fannie Mae and the servicer.257 

The Servicing Guide provides "broad parameters" for servicers.258 Fannie Mae 

takes the position that servicers are independent contractors, and not agents, assignees or 

representatives of Fannie Mae.259 The Servicing Guide thus gives servicers considerable 

discretion about how to conduct their businesses. The Guide states: 

... most of the policies and standards described in this Guide are 
intended to set forth the broad parameters under which lenders 
should exercise their sound professional judgment as mortgage 
servicers in the performance of their duties. As a result, in most 
instances we have not set forth absolute requirements because we 
believe that servicers need to maintain the discretion to apply 
appropriate judgment in dealing with borrowers and loans on a 
case-by-case basis, consistent with our servicing policies?60 

Fannie Mae generally will not object to the practices a servicer regularly applies so long as they 

are carried out in accordance with established written procedures that are consistent with Fannie 

253 All Active Single-Family Loans chart from Marianne Sullivan, Senior Vice President, Credit Loss Management. 
254 Id. 

255 Mortgage Selling and Servicing Contract, I-A. 

256 See Mortgage Selling and Servicing Contract, l-C ("Whenever there is a reference to the Guides in this Contract, 
it means the Guides as they exist now and as they may be amended or supplemented in writing."). 

257 Interview with Daniel C. Smith, Deputy General Counsel, Legal Department (Oct. 14,2005). 

258 Servicing Guide, 1-202. 
259 ld. 

260!d. The Selling Guide contains similar language. Selling Guide, 1-201.01. 
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M ' . . 1" 261 ae s servlcmg pO lCles. 

The Servicing Guide also "require[s] each Fannie Mae-approved servicer (and 

any subservicer or third-party originator it uses) to be aware of, and in full compliance with, all 

federal, state, and local laws (including statutes, regulations, ordinances, administrative rules 

and orders that have the effect oflaw, and judicial rulings and opinions) that apply to any of its 

origination, selling or servicing practices or other business practices (including the use of 

technology) that may have a material effect on [Fannie Mae].262 

The Servicing Guide requires servicers to have trained staff and adequate 

procedures to conduct their duties and 

... to protect against fraud, misrepresentation, or negligence by 
any parties involved in the mortgage servicing processes; to 
protect our investment in the security properties; and to provide 
borrowers with assistance when it is requested. Servicers should 
have effective processes to promptly address borrower inquiries 
(relating to both current and delinquent loans) and provide timely 
payoff quotes and refunds of escrow deposits after payoff. 263 

The guidelines encourage servicers to adopt servicing practices that allow for an appropriate 

level of discretion to take into account the facts of a particular loan and the circumstances of the 

borrower.264 

261 Servicing Guide, 1-202. 

262 Servicing Guide, 1-306. It further states: "Among other things, this means that the servicer must comply with any 
applicable law that addresses fair housing, equal credit opportunity, truth-in-lending, wrongful discrimination, real 
estate settlement procedures, borrower privacy, escrow account administration, mortgage insurance cancellation, 
debt collection, credit reporting, electronic signatures or transactions, predatory lending, terrorist activity, or the 
enforcement of any of the terms of the mortgage. 

Since applicable law can change quickly, sometimes without widespread notice, it is imperative that a servicer 
monitor federal requirements and the requirements of each state or locality in which it does business and take 
appropriate action to comply with any changes. If a change to applicable local or state law represents a potential 
conflict with our requirements, the servicer should advise its lead Fannie Mae regional office. When we consider it 
appropriate, we may request a servicer to provide evidence of its compliance with any given jurisdictional 
requirement or applicable law." 

263 Servicing Guide, 1-202. 
264 ld. 
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Fannie Mae conducts performance monitoring on the status of the lender and also 

audits servicer records related to Fannie Mae mortgages.265 Fannie Mae uses an array of 

analytical tools to track the performance of servicers. Fannie Mae monitors its servicers' 

performance by validating that the loan activity data reported to Fannie Mae is accurate; by 

checking if servicers are servicing Fannie Mae's loans in compliance with Fannie Mae's 

guidelines; by checking whether servicers are following the timelines Fannie Mae has 

established for foreclosure and bankruptcy actions; and by auditing servicers' records?66 

Servicers provide Fannie Mae with information on a monthly basis about loan 

activity for the loans that they are servicing.267 Servicers report "loan level" activity for all the 

loans that they service, whether they are held in Fannie Mae's portfolio or back MBS?68 This 

information includes the last paid installment, the unpaid principal balance, principal, interest, 

actions taken on the loans, and fees collected.269 Servicers also report "pool level" activity for 

loans that back MBS, which includes the outstanding security balance for fixed rate pools, and 

the security balance and aggregate pass through rate of the underlying adjustable loans for 

adjustable rate pools.270 

Fannie Mae validates the loan activity information the servicers provide by 

comparing it with Fannie Mae's expectations on how the loans and pools of loans will 

265 The Selling Guide 1-104. 

266 Interview of Dror Oppenheimer, Vice President for Asset Development and Management (Dec. 7,2005); 
interview with Robert Sanborn, Vice President of the National Servicing Organization (Dec. 16,2005); interview 
with Debbie Kehr, Director of Centralized Servicing Operations (Dec. 19,2005); and Selling Guide, 1-404. 

267 Interview ofDror Oppenheimer, Vice President for Asset Development and Management (Dec. 7,2005) 

268 I d. This information is reported to a mortgage accounting system named LASER. Servicers report loan activity 
to Fannie Mae through the SURF or MORNET systems, or via a direct line to Fannie Mae. 
269 I d. 

270 I d. This information is reported to a computer system named MAST. 
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perform.271 Fannie Mae's primary tasks are ensuring that servicers remit all the funds that 

Fannie Mae is due and ensuring that the appropriate funds are being passed on to investors?72 

In these reviews, Fannie Mae does not have a mechanism to ensure that the fees servicers are 

charging borrowers are appropriate?73 Unusual activity - such as high default rates or other 

indications that loans are not performing as expected - would prompt Fannie Mae to conduct 

further reviews of a servicer.274 The statistics are now being analyzed to assist in detecting 

lender or servicer fraud in the origination or servicing of loans. 275 

Fannie Mae employs servicing "consultants" who train servicers on how to 

comply with Fannie Mae's guidelines, as well as provide on-going consultation?76 They also 

regularly review servicers' compliance with Fannie Mae's guidelines?77 They monitor the 

servicers' performance by looking at factors such as the delinquency and loan level delays, 

which include servicers' delays in collecting on the loans and delays during foreclosure?78 

Consultants determine why the delays occurred and whether they are acceptable or not. 279 

Servicers often ask on-site consultants for advice if they have difficulty interpreting Fannie 

Mae's guidelines or if they want to know if they are in compliance with Fannie Mae's 

standards.28o Some servicing consultants are responsible for dozens of small servicers, while 

271 Id. 

272 Id. 

273 Id. 

274 Id. 

275 Id. 

276 Id. 

277 Id. 

278 Id. 

279Id. 

280 1d. 
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others may be responsible for managing one large servicer.281 The consultants are decentralized 

d l' 282 an report to POrtIO 10 managers. 

Consultants are responsible for ensuring that servicers are pursuing alternatives to 

foreclosures when borrowers are delinquent on their payments.283 Mr. Lavalle has pointed to 

language contained on Fannie Mae's website as evidence that Fannie Mae is responsible for 

making the decision whether to foreclose and argues that Fannie Mae "order[s] the hit." The 

website states that Fannie Mae "employs 44 servicing consultants, who work as on-site 

consultants at [its] largest loan servicers, helping them manage problem loans on a case-by-case 

basis with judgment and speed.,,284 Fannie Mae's policy is that if a loan goes into foreclosure, 

consultants work with the servicer, but consultants do not make the decision of whether to 

foreclose. 285 

Servicing specialists are part of the Centralized Servicing Operations Group, a 

division of the NSO.286 Specialists are responsible for loss mitigation, loan administration, 

default management (which includes foreclosures and bankruptcy), and attorney supervision.287 

Loan administration includes reviewing loan level delays in foreclosures and bankruptcies to 

determine whether to assess a penalty against the servicer and reviewing reports of delinquent 

loans to determine if they were accurately reported as falling outside of Fannie Mae's guidelines 

28\ Id. 

282 Id. 

283 Id. 

284 Current Issues: Overview of Credit Risk Management at Fannie Mae, June 19,2002, available at 
www.fanniemae.com. 

285 Interview with Robert Sanborn, Vice President of the National Servicing Organization (Dec. 16,2005). 

286 Interview with Debbie Kehr, Director of Centralized Servicing Operations (Dec. 19,2005). 
287 Id. 
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("exception review,,).288 Specialists audit the servicing records to ensure that penalties have been 

properly assessed and to conduct a review for loan level delays relating to title issues, servicing 

issues, litigation, bankruptcy and foreclosure?89 In essence, servicing specialists focus on 

whether servicers are acting in a timely manner to protect Fannie Mae's interest. They are not 

responsible for determining whether servicers are engaging in predatory servicing. Servicing 

specialists also conduct a review of Fannie Mae-retained attorneys through the RAMN (Retained 

Attorney Management Network) system. 

Servicers must permit Fannie Mae to examine certain records relating to 

mortgages they services for Fannie Mae?90 The Selling Guide states that servicers must 

maintain their records in such a manner that would enable Fannie Mae to examine and audit 

them at any time. Mortgage files and records include the individual mortgage files, permanent 

mortgage account records, and accounting system reports. The accounting records relating to 

mortgages serviced for Fannie Mae must be maintained in accordance with sound and generally 

accepted accounting principles and in such a manner as will permit its representatives to examine 

d d· h d . 291 an au It suc recor s at any tIme. 

Fannie Mae reserves the right in its Mortgage Selling and Servicing Contracts to 

terminate a servicer with or without cause.292 Grounds for terminating with cause include 

knowingly selling Fannie Mae a mortgage that has untrue mortgage warranties; failing to comply 

288 Attachments to e-mail from Debbie Kehr, Director of Centralized Servicing Operations (Dec. 19,2005). 

289 ld.; e-mail from Adam Womack, Servicing Process Manager, Quality Assurance (Dec. 19,2005). 

290 Mortgage Selling and Servicing Contract, II-D. 

291 Selling Guide, 1-404. 

292 Mortgage Selling and Servicing Contract, IX-C: "We may terminate servicing for any reason, by giving the 
Lender notice of the termination. Ifwe do so, the provisions of this Contract covering the servicing of the affected 
mortgages will automatically terminate on the thirtieth day following the day our notice is given .... " See also 
Servicing Guide, 1-201.08. See also Selling Guide, 1-201.07, which Fannie revised on January 31, 2006, and which 
contains similar language. 
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with the Fannie Mae Selling and Servicing Contract and Selling and Servicing Guides, by failing 

to keep accurate accounting and mortgage servicing records, or other non-performance; and 

failing to properly foreclose on a property when a borrower is in default. It also is a breach of 

the Mortgage Selling and Servicing Contract and grounds for termination if 

a court of competent jurisdiction finds that the Lender or any of its 
principal officers has committed an act of civil fraud; or the Lender 
or any of its principal officers is convicted of any criminal act 
related to the Lender's lending or mortgage selling or servicing 
activities or that, in [Fannie Mae's] opinion, adversely affects the 
Lender's reputation or [Fannie Mae's] reputation or interests?93 

One of three business centers, the Eastern Business Center, Western Business Center, or National 

Business Center, is responsible for the relationship with each servicer, The business center 

responsible for a particular servicer works with the National Servicing Organization to determine 

whether to terminate that servicer.294 The business center's Vice President of Operations, the 

Vice President in charge of the National Servicing Organization, and the Servicing Director must 

consent to the termination.295 

Fannie Mae rarely has cause to terminate a servicer involuntarily. For the past 

three years the terminations have been: 

2003 5 

2004 2 

2005 1296 

Fannie Mae has a preference for trying to reform servicers with problems. In its view, an 

involuntary termination does not help anyone - it severely harms the servicer, who is no longer 

293 Mortgage Selling and Servicing Contract, VIII-A. 

294 E-mail from Mercy Jimenez, Senior Vice President, National Business Center (Apr. 13,2006). 
295 Id. 
296 E-mail attachment ofa chart of all terminations, from Marianne Sullivan, Senior Vice President, Credit Loss 
Management (Mar. 3,2006). 
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Fannie Mae approved, and it harms borrowers whose loans are serviced by that servicer because 

it is no longer overseen by Fannie Mae?97 Fannie Mae tries to reform a nonperforming 

servicer's behavior.298 Fannie Mae believes that ifit terminated the servicers, they might not 

ever change their poor practices.299 

C. Best Practices - Fairbanks Consent Decree 

Mr. Lavalle has requested Fannie Mae mandate a set of "best practices" that all of 

its servicers must follow. 300 These "best practices" would be based upon the practices Fairbanks 

Capital Corp. ("Fairbanks") and its parent Fairbanks Capital Holding Corp., agreed to implement 

in the 2003 consent order they entered into with FTC and HUD.301 FTC and HUD accused 

Fairbanks of violating the Federal Trade Commission Act ("FTCA"), Fair Debt Collection 

Practices Act ("FDCP A"), Fair Credit Reporting Act ("FCRA") and Real Estate Settlement 

Procedures Act ("RESPA"). In settling the matter, Fairbanks and its parent agreed to refrain 

from engaging in certain predatory servicing practices and to provide borrowers with certain 

information pertaining to their loans.302 The settlement, which was coordinated with a settlement 

in a class action lawsuit, also required the companies to pay the FTC $40 million to compensate 

297 March 3, 2006, interview with Marianne Sullivan, Senior Vice President, Credit Loss Management (Mar. 3, 
2006). 
298 1d. 

299 1d. 

300 E-mail fromNyeLavalletoMs.House.Mr. Mudd, and Board of Director members Stephen Ashley, Ann 
Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick Swygert, and John Wulff, and others (July 22, 
2005). 

301 See u.s. v. Fairbanks Capital Corp., No. 03-12219 (D. Mass. Oct. 6,2003) (order preliminarily approving 
stipulated final judgment and order as to Fairbanks Capital Corp. and Fairbanks Capital Holding Corp.) (order 
preliminarily approving stipulated final judgment and order as to Fairbanks Capital Corp. and Fairbanks Capital 
Holding Corp.) [hereinafter "Consent Order"]. 

302 Press Release, FTC, "Fairbanks Capital Settles FTC and HUD Charges" (Nov. 12,2003). 

69 

CONFIDENTIAL - ATTORNEY -CLIENT PRIVILEGE 



victims of the fraud. The companies' founder and former CEO, Thomas D. Basmajian, also paid 

$400,000 in a separate settlement.303 

Mr. Lavalle wants Fannie Mae to amend its Servicing Guide to include the 

servicing requirements contained in the Fairbanks consent order, as well as other requirements. 

He has drafted a Mortgage Servicing Best Practices Guide that he wants Fannie Mae to adopt.304 

Fannie Mae did, in fact, review the Fairbanks consent order and amend portions 

of its Selling and Servicing Guides.305 The amendments were made in a series of three 

announcements in 2004. 306 The consent decree was resolving a case in which the FTC found 

that Fairbanks had violated numerous legal requirements and therefore, its provisions were 

remedial. In addition, most ofthe issues addressed in the consent order pertained to practices 

primarily used by subprime servicers.307 Most of Fannie Mae's servicers are prime servicers. 

Fannie Mae officials felt that many of the consent order requirements were not relevant to its 

universe of servicers.308 Fannie Mae adjusted those practices that it viewed as relevant.309 In 

some cases, the Fairbanks consent order required Fairbanks to do more than was required by the 

303 Jd. 

304 E-mail from Nye Lavalle to Mark Cymrot (Feb. 27, 2006). The Mortgage Servicing Best Practices were included 
in a report on predatory lending and servicing that he sent to Ms. House, Mr. Raines. See E-mail from Mr. Lavalle 
to undisclosed recipients (June 4, 2004). 

305 Interview with Marianne Sullivan, Single-Family Anti-Fraud Oversight (Senior Manager of Mortgage Servicing 
Policy); Telephone Interview with Ezzard Alves. Senior Manager of Mortgage Servicing Policy (Nov.I7, 2005). 

306 See Announcement ("Ann.") 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and 
Required Repairs Guidelines, and Special Servicing Guidelines; Ann. 04-06: Authoritative Online Selling and 
Servicing Guides, Purchase of Massachusetts "High Cost Home Mortgage Loans," Mortgage Loan Documents, 
Arbitration, Waiver of Prepayment Premium, Guaranty Fees, and Escrow Accounts; and Ann. 04-07: Mortgages 
Secured by Manufactured Homes, Fannie Mae Purchase of Indiana "High Cost Home Mortgage Loans," Quality 
Assurance-Documentation Requirements, Southwestern Regional Location-Change of Physical Address, Lenders' 
Analysis of the Contract For Sale and Sale History of the Subject Property, Property Flipping, Comment Period for 
Revised Test Appraisal Forms, Servicing Transfers, Lender-Placed Property Insurance. 

307 Interview with Marianne Sullivan, Single-Family Anti-Fraud Oversight (Nov. 16,2005). 
308 !d. 

309 Jd. 
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loan instruments.31 0 Fannie Mae did not adopt those requirements because it thought it would 

face resistance from its servicers ifit mandated that they do more than was actually required. 311 

The primary practices either prohibited by or mandated in the Fairbanks consent 

order relate to the following: (1) crediting payments, (2) misrepresentations, (3) escrow accounts, 

(4) force-placed insurance, (5) improper fees, (6) compliance with laws and regulations, (7) 

consumer complaints, (8) consumer information, (9) foreclosures, (10) late fees, and (11) 

forbearance agreements.312 Fannie Mae's guidelines address many of these issues, but often not 

in as much detail or as explicitly. 

1. Crediting Payments 

In terms of crediting payments, Fairbanks was required to accept partial payments 

and credit all payments as a/the date a/receipt. Fannie Mae's Servicing Guide was amended in 

2004 to add a section stating: 

It is the servicer's responsibility to ensure that its payment 
collection and posting processes enable the timely crediting of 
borrowers' accounts (including borrowers in bankruptcy) so that 
late charges are not inappropriately assessed or other actions, such 
as inaccurate reporting of delinquencies to credit bureaus, are not 
taken.313 

Fannie Mae also encourages its servicers to periodically audit the automated processes they use 

to post payments to ensure they perform efficiently.314 Mr. Lavalle asserts that Fannie Mae 

should require its servicers to post payments within 24 hours of receipt, and instantaneously 

3 \0 ld. 

311 !d. 

312 See Consent Order. 

313 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 
314 1d. 
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when payments are submitted electronically.315 Fannie Mae's current requirements are not as 

stringent as Fairbanks' requirement, nor as stringent as Mr. Lavalle has requested. 

As for partial payments, Fairbanks is enjoined from not accepting partial 

payments, but Fannie Mae's guidelines allow its servicers to reject partial payments in some 

cases. One provision of the Servicing Guide states that servicers should not automatically return 

partial payments to borrowers, but instead should base their decision on whether to accept the 

payment on the amount of the shortage and on any special circumstances that might justify the 

partial payment. 316 The Servicing Guide states that the servicer of a first mortgage should accept 

a partial payment and hold it as unapplied funds, instead of returning the payment, if the 

borrower "has a good attitude toward the mortgage obligation; is not habitually delinquent; does 

not have a history of remitting checks that are returned for 'insufficient funds'; and can pay the 

balance of the payment within the next 30 days.,,317 Another provision states that "[a]s a rule, a 

servicer should accept partial payments only to help cure a delinquency" and that it should return 

partial payments when it believes that doing so will be an effective collection tool.318 It also 

states, however, that servicers should not routinely return partial payments.319 

The Servicing Guide provides that when servicers accept partial payments, they 

should apply the portion of the payments that equals one or more full installments and should 

hold the remaining portion as "unapplied funds" until it receives enough money to make a full 

315 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 

316 Servicing Guide, III-IOl.03: Payment Shortages. 
317 1d. 

318 1d. 

319 Id. It also states: "FHA, HUO, and V A require that partial payments be accepted under certain conditions that 
they specify." 
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installment.32o The total amount due for a conventional mortgage may include late charges or 

prepayment premiums, so Fannie Mae allows servicers to hold as unapplied, a payment that does 

not include a late or prepayment charge that is due.321 The servicer then can use a portion of the 

next payment to make up the shortage so that the payment can be applied.322 If a servicer does 

not consider late charges and prepayment premiums as part of the total amount due, it may return 

a short payment. 323 In either case, the servicer should inform borrowers of the actions taken and 

why, and the total amount that is due.324 

Mr. Lavalle argues that servicers should never return payments to borrowers 

because payment reflects a borrower's willingness to fulfill its mortgage obligation.325 He also 

argues that servicers should apply partial payments to principal and interest before applying them 

to any expenses or fees other than escrow expenses.326 Fannie Mae does not agree with these 

opinions.327 Fannie Mae's position is that some borrowers intentionally make partial payments 

or sporadic payments solely to prevent foreclosure, not to fulfill their mortgage obligations.328 

320 Servicing Guide, III-IOl.03: Payment Shortages. 
321 Id. 

322 Id. 

323 Id. 

324 Id. 

325 Id.. 

326 Attachment from e-mail dated Feb. 27, 2006 from Nye Lavalle to Mark Cymrot. 

327 Servicing Guide, VII-202: Accepting Partial Payments (stating that servicers can return partial payments if they 
believe doing so will be an effective collection tool); and Servicing Guide, III-IOl.03: Payment Shortages (stating 
that servicers can hold payments that do not include late fees as unapplied and then apply a portion of the 
subsequent payment to make up the shortage). 

328 Telephone Interview with Zach Oppenheimer, Senior Vice President, Single-Family Mortgage Business, and 
Sam Smith, Vice President, Single Family Operations, Eastern Business Center (March 6, 2006). 
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These provisions are therefore necessary to prevent borrowers from skirting their mortgage 

bl' . F . M 329 o 19atlOns, anme ae argues. 

2. Misrepresentations and Fee Disclosures 

As for servicer misrepresentations, Fairbanks is prohibited from misrepresenting 

the amount that a consumer owes, or misrepresenting that a fee is allowed if it is not, or the 

amount, nature or terms of the fee. It is also prohibited from "assessing and/or collecting any fee 

unless it is for services actually rendered and is (a) expressly authorized, and clearly and 

conspicuously disclosed, by the loan instruments and not prohibited by law; (b) expressly 

permitted by law and not prohibited by the loan instruments; or (c) a reasonable fee for a specific 

service requested by a consumer that is assessed and/or collected only after clear and 

conspicuous disclosure of the fee is provided to the consumer and explicit consent is obtained 

from the consumer to pay the fee in exchange for the service, and such fee is not otherwise 

prohibited by law or the loan instruments.,,33o 

In 2004, Fannie Mae amended its Servicing Guide to state that servicers should 

have clearly written policies regarding fee assessment that address four points in particular: 

329 Id. 

330 See Consent Order. 

• The types or categories of fees, and the specific amounts of 
fees, if known, that the servicer can charge borrowers for 
services that are not regular servicing activities and are not 
covered in the servicing fee; 

• Any fees servicers charge to borrowers or that Fannie Mae 
reimburses servicers for must be related to work that was 
actually performed by the servicer, either directly or 
indirectly by third parties; 

• Servicers must clearly disclose the assessment of any fees 
to borrowers in advance of performing the service where 
practical, or subsequently. This does not apply to fees 
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related to foreclosures and bankruptcy that are incurred to 
enforce the mortgage obligation, are allowed by the 
Servicing Guide, and that are disclosed if required by 
applicable law. If borrowers request services for which 
free or reduced-cost alternatives are available, the servicer 
must explain those options to borrowers before the services 
are provided; and 

• Servicers can charge fees on a repetitive basis only when 
Fannie Mae's Guides require or permit it, or where it is 
otherwise clearly sU8p0rted by the circumstances relating 
to a particular loan.3 

Mr. Lavalle asserts that all fees must be disclosed to borrowers, individually 

identified (i. e., the fee cannot be included or hidden within another fee), and cross-referenced to 

the provision of the promissory note or mortgage that allows it. 332 If borrowers challenge the 

legitimacy of the fees, servicers must provide a legal opinion and case law to support the fees, he 

argues.333 In addition, he asserts that servicers should submit a schedule of fees it will charge 

borrowers to Fannie Mae for approva1.334 Finally, he wants Fannie Mae to prohibit 

commissions, kickbacks, and rebates on fees. 335 

Mr. Lavalle's demands regarding disclosure of fees are far beyond Fannie Mae's 

and Fairbanks' requirements. Both Fairbanks' and Fannie Mae's servicers are prohibited from 

charging fees for services that were not performed, and from charging fees that are not allowed 

by law or under the mortgage documents. 336 Fairbanks also is prohibited from imposing any fee 

or other action that is prohibited by any contractual agreement with the borrower. Fairbanks is 

331 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 

332 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
333 Id. 

334 Id. 

335 Id. 

336 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition, and Required Repairs 
Guidelines, and Special Servicing Guidelines. 
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not required, and Fannie Mae does not require its servicers, to inform borrowers which provision 

in the mortgage documents allow a particular fee, or provide case law to support fees if 

borrowers dispute them. Fannie Mae mandates that its servicers provide additional protection to 

borrowers by explaining to them whether less expensive alternatives for the services they 

requested are available. Fairbanks is not required to provide this information. 

Under the consent order, Fairbanks is prohibited from assessing or collecting fees 

for demand letters or any other collection letters or notices, and, unless under certain conditions, 

for property inspections, broker's price opinions, and attorneys' fees. Fairbanks may not charge 

attorneys' fees to borrowers unless the fees are necessary to process a foreclosure sale or are 

otherwise expressly permitted by law or disclosed to borrowers who give consent, and a law firm 

has performed the services and charged Fairbanks for them.337 

Fannie Mae clarified in a 2004 announcement that servicers should not charge 

fees related to the following activities to borrowers: 

• 

• 
• 

• 

Handling borrower disputes and facilitating routine 
borrower collections; 

Arranging repayment or forbearance plans; 

Sending demand or breach letters relating to the non-
payment of principal, interest, taxes, or insurance before 
sending a formal acceleration notice that matures the 
principal balance and begins the foreclosure process; and 

Updatins records to "reinstate" a loan that has been brought 
current.3 8 

Fannie Mae servicers can charge for servicing activities that borrowers request and that are not 

covered in the servicing fee Fannie Mae pays them. These activities include "work related to a 

337 Consent Order, p. 12. 

338 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 
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change in ownership of the security property, replacement of insurance policies, a release of the 

security, providing expedited service via fax, providing more than one payoff statement in a 

short period of time (or even a single payoff statement if applicable law expressly permits a 

borrower fee), providing duplicate copies of loan documents, accepting a 'phone pay' payment, 

and consummating the assumption or modification ofa loan.,,339 Fannie Mae's servicers also 

can charge borrowers for legal service fees in cases in which their mortgage states that the 

borrower will reimburse the servicer for any legal service fees and costs it incurs.34o The Guide 

states that the "servicer's legal counsel should attempt to handle such matters by stipulation or 

any other expeditious manner that will reduce the fees and costs that the borrower has to pay.,,341 

Mr. Lavalle argues that borrowers should not be charged fees for any services that 

Fannie Mae or the investor requested, including inspection fees and broker's price opinions.342 

Servicers also must provide invoices and cancelled checks for broker's price opinions, and 

inspections upon request from borrowers, he contends.343 Additionally, he asserts that payoff 

statements should be routine and borrowers should be able to retrieve them on_line.344 As for 

attorneys' fees, he asserts that when borrowers payoff or refinance their loans, they should not 

be charged for the attorneys' fees the servicers incurred when the borrower sued the servicer 

339 Servicing Guide, 1-203.04: Fees for Special Services. 

340 Servicing Guide, III-501: Uncontested Routine Legal Actions. 
341 Id 

342 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
343 Id 

344 Id 
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over a dispute or to prevent foreclosure. 345 He also states that servicers must provide invoices 

and cancelled checks for legal fees upon request from borrowers. 346 

Mr. Lavalle's demands exceed Fannie Mae's and Fairbanks' practices. Fairbanks 

does not charge for property inspections and broker's price opinions, but Fannie Mae does not 

prohibit its servicers from charging for these services. In addition, Fannie Mae does not require 

its servicers to provide invoices and cancelled checks for these services and for attorneys' fees. 

Fairbanks also is not required to provide borrowers with invoices and cancelled checks for 

attorneys' fees. Both Fannie Mae and Fairbanks do not charge borrowers for demand letters. 

3. Escrow Disbursements 

The Fairbanks consent order prohibits Fairbanks from failing to make 

disbursements of escrow funds for insurance, taxes and other charges in a timely manner.347 

Fannie Mae amended its policies on escrow deposit accounts and escrow administration 

following the Fairbanks consent order, but the amendments dealt with the waiver of the escrow 

deposit account requirement and when a servicer is required to begin escrowing taxes and 

insurance.348 Fannie Mae's Servicing Guide states that servicers of first mortgages must assume 

responsibility for administering escrow deposit accounts in accordance with the mortgage 

documents and all applicable laws and government regulations.349 RESP A states that if the 

terms of a loan require the borrower to deposit money into an escrow account that the servicer 

345 ld. 

346 Id. 

347 Consent Order, p. 8. 

348 Ann. 04-06: Authoritative Online Selling and Servicing Guides, Purchase of Massachusetts "High Cost Home 
Mortgage Loans," Mortgage Loan Documents, Arbitration, Waiver of Prepayment Premium, Guaranty Fees, and 
Escrow Accounts. 

349 Servicing Guide, III-103: Escrow Deposit Accounts. See also Servicing Guide, 1-306: Compliance with 
Applicable Laws, which states, in part, that servicers must comply with any applicable law that addresses escrow 
account administration. 
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manages so that the servicer can assure tax, insurance premium and other payments, the servicer 

must make payments from the escrow account for those purposes "in a timely manner as such 

payments become due.,,35o 

Mr. Lavalle asserts that when borrowers write "qualified written request" letters, 

servicers should provide them with documentation, such as receipts, invoices and cancelled 

checks for payment of escrow charges.351 A qualified written request is defined under RESP A as 

a written correspondence on something other than a payment medium (i. e., not written on the 

check) that identifies the borrower and his or her account and includes a statement as to why the 

borrower believes the account is in error or states other information that the borrower seeks.352 

In addition, Mr. Lavalle asserts that Fannie Mae should prohibit servicers from dumping late 

fees, broker's price opinion fees, appraisal fees, and attorneys' fees into escrow accounts.353 He 

also contends that servicers dump fees discharged in bankruptcy into escrow accounts and other 

adjustments?54 Finally, Mr. Lavalle argues that servicers should provide programs on their 

website for borrowers to analyze their escrow accounts.355 

Both Fairbanks and other Fannie Mae servicers must disburse escrow funds in a 

timely manner.356 Fannie Mae does not require its servicers to provide receipts, invoices and 

cancelled checks when borrowers send qualified written request letters about escrow account 

350 12 U.S.C. § 2605(g). 

351 Ann. 04-06: Authoritative Online Selling and Servicing Guides, Purchase of Massachusetts "High Cost Home 
Mortgage Loans," Mortgage Loan Documents, Arbitration, Waiver of Prepayment Premium, Guaranty Fees, and 
Escrow Accounts. 
352 12 U.S.C. § 2605(e)(l)(B). 

353 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
354 ld. 

355 ld. 

356 Servicing Guide, III-I 03: Escrow Deposit Accounts (requiring servicers to administer escrow accounts in 
compliance with all applicable laws); 12 U.S.c. § 2605(g) (requiring servicers to make payments from escrow 
accounts in a timely manner). 
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payments, and Fairbanks does not have to provide these items either. RESP A requires servicers 

to respond to qualified written requests by acknowledging receipt of the letter within 20 days of 

receipt, and by correcting the borrower's account or determining the account is correct within 60 

days of receipt. 357 It does not require servicers to send the documentation Mr. Lavalle asserts 

they should send. The consent order and Fannie Mae's guides do not address Mr. Lavalle's 

allegations and complaints about broker's price opinion, appraisal and attorneys' fees and fees 

discharged in bankruptcy being dumped into escrow accounts. 

4. Force-Placed Insurance 

Fairbanks was prohibited from charging for force-placed insurance before 

providing the consumer with adequate notice and time to demonstrate that he or she already has 

insurance coverage, and various related practices.358 The Fairbanks consent order specifies how 

many notices Fairbanks must send, and when they must send them, before charging borrowers 

for force-placed insurance.359 Fannie Mae amended its Servicing Guide in 2004 to require 

servicers to attempt to reach borrowers for evidence that they have insurance before issuing 

force-placed insurance coverage, which it refers to as lender-placed insurance. 36o The Servicing 

Guide states how servicers should attempt to contact borrowers, what information they must 

provide borrowers, and how long they must wait before charging borrowers for force-placed 

357 12 U.S.C. § 2605(e). 

358 See Consent Order. 
359 Id. 

360 Servicing Guide Part II, Chapter 6: Lender-Placed Property Insurance. Fannie Mae amended the Servicing Guide 
in an Announcement on November 8, 2004 (Ann. 04-07), but servicers were not required to implement the new 
requirements until February 1,2005. 

80 

CONFIDENTIAL - ATTORNEY-CLIENT PRIVILEGE 



insurance.361 Servicers also are to have adequate resources to process documentation that 

borrowers submit that shows they have coverage. 362 

Mr. Lavalle asserts that servicers should pay borrowers' insurance instead of 

placing force-placed insurance, unless insurance companies will not accept it.363 However, if 

servicers do place force-placed insurance, he asserts they should abide by a detailed timeline and 

procedures that provide more protection to borrowers. For instance, Fairbanks only must wait a 

total of 50 days after the mailing before charging for force-placed insurance, while Fannie Mae 

instructs its servicers to typically allow 60 days for the borrower to provide evidence of coverage 

before charging for force-placed insurance. Fairbanks, however, is required to send two letters 

to the borrower, while Fannie Mae only requires its servicers to send one letter to borrowers. 

Mr. Lavalle proposes that Fannie Mae servicers not be allowed to charge for force-placed 

insurance from 105 to 135 days after the first mailing. He also proposes servicers attempt to 

make contact with the borrower or its agent seven times before charging for force-placed 

insurance, while Fairbanks must make only two attempts. Fannie Mae requires it servicers to 

make "attempts" to contact the borrower before force-placing insurance, but does not stipulate 

how many are required.364 

As for confirmation of borrower-placed insurance, Fairbanks is prohibited from 

failing to accept reasonable confirmation from borrowers of insurance coverage or from placing 

force-placed insurance on borrowers' homes even if the servicer knows or did not take 

361 Id. 

362 Id. 

363 Ann. 04-06: Authoritative Online Selling and Servicing Guides, Purchase of Massachusetts "High Cost Home 
Mortgage Loans," Mortgage Loan Documents, Arbitration, Waiver of Prepayment Premium, Guaranty Fees, and 
Escrow Accounts. 

364 Servicing Guide Part II, Chapter 6: Lender-Placed Property Insurance. 
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reasonable actions to determine whether the borrowers have their own insurance. Fairbanks is 

also prohibited from placing a loan in default, assessing late fees, or initiating foreclosure 

proceedings solely due to the borrower's non-payment of insurance premiums. It is required, 

within 15 days of receiving confirmation of the borrower's existing insurance coverage, to 

refund all force-placed insurance premiums and any related fees paid during the period in which 

there was overlapping coverage. 

Fannie Mae's Servicing Guide states that if the borrower provides evidence of 

coverage, within a reasonable time the servicer must refund or credit to the borrower the total 

amount of any premiums it charged for force-placed insurance after the effective date of the 

borrower-placed coverage, as well as any late charges it assessed due to nonpayment of the 

force-placed insurance premiums.365 Fannie Mae stated in a 2004 announcement that the "failure 

of a borrower to pay any miscellaneous fees assessed when the borrower is otherwise current 

with respect with the total amount due on his or her basic mortgage obligation (principal, 

interest, taxes, insurance, late charges, and any prepayment charges) generally should not result 

in the acceleration of the loan and commencement offoreclosure proceedings.,,366 Fannie Mae 

prohibits servicers from initiatingforeclosure proceedings due solely to late charges.367 

Nonetheless, a specific prohibition from initiating foreclosure proceedings due to non-payment 

of insurance is not contained in Fannie Mae's Guides. 

Mr. Lavalle argues that if insurance is ordered and the borrower then provides 

evidence that it was wrongly placed, any money deducted from the payments must be applied to 

365 ld. 

366 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 

367 Servicing Guide, VII- 201: Assessing Late Charges, stating "the servicer cannot foreclose the mortgage later if 
the only delinquent amount is unpaid late charges." 
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the loan and the loan must be reamortized from the point of misapplication. 368 He also claims 

that if borrowers secure insurance, servicers must cancel force-placed insurance on the date they 

receive notice of borrower-placed insurance, and must credit borrowers' accounts for any unused 

portion of the force-placed insurance on the date of notice. 369 Also, servicers should disclose the 

carrier, master policy number and commissions, rebates or any free services the carrier provides 

to the servicer, Mr. Lavalle argues. 370 Finally, he asserts that when servicing is transferred, the 

new servicer should not be able to cancel the prior force-placed insurance to create its own force-

1 d . 1· 371 pace msurance po ICy. 

Mr. Lavalle believes that borrowers should be credited for unnecessary force-

placed insurance quicker than Fairbanks and Fannie Mae's servicers are required to credit 

borrowers. Fairbanks must refund force-placed insurance premiums within 15 days of receiving 

confirmation of borrower-placed insurance, and Fannie Mae's servicers must refund the 

insurance "within a reasonable time.,,372 Mr. Lavalle asserts that if borrowers secure insurance, 

servicers must credit borrowers on the date of notice for any unused portion of the force-placed 

insurance.373 Fannie Mae's Servicing Guide and the Fairbanks consent order do not address Mr. 

Lavalle's proposal that servicers disclose certain information about the insurance carrier, nor do 

they address the cancellation and placement of new force-placed insurance when servicing is 

transferred. Unlike the Fairbanks consent order, Fannie Mae's Servicing Guide does not contain 

a specific provision that states that servicers must accept reasonable confirmation of borrower-

368 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 

369 Mortgage Servicing Best Practices, in the section entitled "Taxes & Insurance." 

370 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
371 ld. 

372 Servicing Guide, II, Chapter 6: Lender-Placed Property Insurance. 

373 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
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placed insurance and must not place force-placed insurance on borrowers' homes even if 

servicers know the borrower has insurance. The Servicing Guide also does not specifically 

prohibit servicers from placing loans into default, charging late fees, or initiating foreclosures 

due solely to borrowers not paying insurance premiums. The consent order resulted from a class 

action lawsuit, and thus prohibits specific acts that Fairbanks was alleged to have committed. By 

and large, Fannie Mae's servicers have not engaged in these actions, and thus Fannie Mae's 

Servicing Guide does not specifically state that these actions are prohibited. 

5. Consumer Services 

Regarding consumer services, Fairbanks is required to maintain a toll-free number 

and address dedicated to handling consumer disputes and questions, and the toll-free number 

must be staffed for certain hours that are set in the consent order. The consent order also 

establishes deadlines by which Fairbanks must respond to and investigate consumer disputes. In 

addition, under the consent order, Fairbanks must not take "any legal or other action to collect 

the disputed amount and any related charges until the dispute has been investigated and the 

consumer has been informed of the results of the investigation.,,374 

Fannie Mae requirements for its servicers, amended in 2004, are not as detailed as 

the ones contained in the consent order. Fannie Mae requires its servicers to respond promptly to 

all borrower inquiries about the terms of their mortgages, the status of their accounts, and any 

actions servicers took, or did not take, in servicing their mortgages. 375 Fannie Mae particularly 

expects its servicers to respond promptly to borrowers when they have a dispute with the 

servicer, as well as expects its servicers to have effective means to communicate with its 

374 Consent Order, p. 17. 

375 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 
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borrowers in such as way to help resolve the dispute. 376 Fannie Mae expects its servicers to 

resolve disputes without assessing additional fees on borrowers.377 In 2004, Fannie Mae 

amended its policies to state that if a servicer is having an "ongoing bona fide dispute with a 

borrower," Fannie Mae expects that it "generally will not commence foreclosure proceedings 

without a thorough review of the circumstances surrounding that dispute and reasonable efforts 

to resolve the dispute.,,378 

When borrowers send qualified written requests for information regarding 

servicing to Fannie Mae servicers, RESPA requires the servicers to provide a written response 

acknowledging receipt of a letter within 20 days of receipt. 379 Within 60 days of receipt of the 

request, servicers must correct the borrower's account and send the borrower a written 

notification of the correction.38o After investigating the matter, servicers must provide the 

borrower with a written explanation that includes a statement of why the servicer believes its 

determination of the account is correct and who can provide assistance to the borrower, or 

provide the borrower with an explanation of why the information the borrower requested is 

unavailable and who can provide assistance to the borrower. 381 

Mr. Lavalle asserts that servicers do not promptly respond to borrower inquiries. 

He states that a national mortgage ombudsman position should be created to provide servicer 

oversight. 382 The ombudsman would audit and review servicers and arbitrate disputes.383 It 

376 Id. 
377 Id. 

378 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 

379 12 U.S.c. § 2605(e)(l)(A). 
380 12 U.S.c. § 2605(e)(2). 
381 Id. 

382 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
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would be supported by a center of mortgage experts and advocates and paid for by mortgage 

companies.384 He also advocates a Borrower Bill of Rights, which would entitle borrowers to 

review all information servicers have about the borrowers and their mortgages, including 

transfers and the assignment of the promissory note, mortgage and servicing rights.385 

Borrowers also would have knowledge of all current servicers, including the master, sub-

servicers and special servicers, and the trustee and trusts to which their loan belonged.386 

Borrowers would receive the general ledgers for current and past servicers, and a layman's guide 

to the terms and conditions of their loans.387 Finally, borrowers would be able to determine their 

document custodians, have a right to inspect their notes, and receive their note on payoff or 

refinance.388 In addition, Mr. Lavalle states that Fannie Mae's Servicing Guide should catalog 

all the activities that servicers cannot do when resolving consumer disputes?89 

Fannie Mae requires its servicers to promptly respond to borrower inquiries, but 

Fannie Mae's requirements do not contain details as to how and when servicers should respond. 

RESPA, which Fannie Mae servicers must follow, provides a more concrete time line for 

responding to borrower inquires.39o Neither the Fairbanks consent order nor Fannie Mae 

Servicing Guide requires servicers to inform borrowers of all the identities of those servicing 

their loan and the trustee and trust to which their loan belongs and the identity of the document 

custodian; to provide borrowers with all information about transfers and assignment of their 

383 I d. 

384 Id.. 

385 Id. 

386 Id. 

387 Id. 

388 Id. 

389 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 

390 See 12 U.S.C. § 2605(e). 
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notes and the general ledgers of all servicers; or to provide borrowers with their notes on payoff 

if not required by the state. 

6. Consumer Credit Ratings 

As for consumer ratings, under the consent order, Fairbanks cannot threaten a 

borrower's credit rating or report the consumer as delinquent based on a disputed amount until 

the dispute has been investigated, and the borrower has been informed of the results of the 

investigation. Fannie Mae amended its Servicing Guide to state that when borrowers become 

seriously delinquent, servicers must inform them that the servicers have reported their mortgage 

delinquency to the major credit repositories, and that this may affect their ability to obtain 

credit.391 RESPA prohibits Fannie Mae's servicers from providing information regarding an 

overdue payment to a consumer reporting agency within the 60 days of receiving a qualified 

written request from a borrower related to the dispute over payments. 392 The Servicing Guide 

states that servicers must accurately and completely report borrowers' mortgage status, resolve 

any disputes that result from the reported information, and promptly respond to borrowers' 

questions regarding the reported information. 393 Servicers also must comply with all applicable 

provisions of the Fair Credit Reporting Act.394 In order to further consumer service, in 2004 

Fannie Mae made an announcement suggesting that servicers consider the merits of 

implementing delinquency management, dispute resolution, and customer service improvements. 

391 Servicing Guide, VII-I07: Notifying Credit Repositories. 
392 12 U.S.C. § 2605(e)(3). 

393 Servicing Guide, VII-I07: Notifying Credit Repositories. 
394 Id 
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Mr. Lavalle asserts that borrowers should have access to credit scores, 

delinquency scores, and servicing scores for a minimum cost. 395 He also asserts that an industry 

database on borrower inquiries and complaints should be established, and Fannie Mae should 

audit it to determine if servicers are in compliance with its Guides and take action if they are 

not. 396 He also argues that lenders and servicers should fund a central web and phone complaint 

site where complaints are monitored and acted upon?97 An independent monitor and 

ombudsman committee would review the complaints, and borrowers would be offered arbitration 

and mediation for any dispute than could not be resolved.398 If these processes did not resolve 

the dispute, each side would submit their offer and proof of facts and a panel would make the 

award. 399 

Mr. Lavalle asserts that Fannie Mae's suggestion that servicers create a staff to 

research and resolve borrower payment disputes while the borrower is on the telephone is not 

feasible. 4oo First, servicers do not have prior servicing records, which must be audited, Mr. 

Lavalle asserts. Second, many servicers outsource servicing representatives to other countries, 

which leads to miscommunication; thus, disputes cannot be resolved over the phone, he alleges. 

To resolve these problems, Fannie Mae should notify borrowers when it discovers fraud on their 

accounts and instruct MARl and MERS to open their databases to borrowers for a fee so 

b .. . . bl h I 401 orrowers can mvestlgate servlcmg pro ems t emse ves. 

395 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
396 Jd. 

397 Jd. 

398 Id. 

399 Jd. 

400 Id. 

401 Id. 
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As for Fannie Mae's suggestion that servicers call borrowers who have loans 

greater than 90 days delinquent, Mr. Lavalle states that servicers must not contact borrowers who 

are represented by counsel in foreclosures. He argues that to ensure servicers do not contact 

represented borrowers, servicers should create certain processes, such as a field in their systems 

that indicate whether the borrower is represented.402 As for programs for delinquent borrowers, 

Mr. Lavalle suggests web seminars and CDs that are available for download on-line and that 

inform borrowers of their rights and responsibilities and how to avoid foreclosure, and that 

provide information about credit scoring.403 

Unlike the Fairbanks consent order, Fannie Mae's Servicing Guide does not 

prevent borrowers from threatening a borrower's credit rating or report the borrower as 

delinquent based on a dispute until the dispute has been resolved and the borrower informed of 

the results. Again, the consent order specifies acts that Fairbanks was alleged to have 

committed, whereas the Servicing Guide contains general provisions for servicers to follow. The 

Guide states that its servicers must accurately report borrower mortgage status, and that servicers 

are responsible for resolving any dispute that results from reporting information about the 

borrower to credit repositories.404 Furthermore, if borrowers send qualified written requests to 

servicers about a dispute over payment, RESP A prohibits servicers from reporting the overdue 

payment to credit repositories within 60 days of receiving the letter.405 Servicers are required to 

follow all applicable laws, which include RESP A. 

402 Id. 

403 Id. 

404. Servicing Guide, VII-I07. 

405 12 U.S.C. § 2605(e)(3). 
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Fannie Mae also has made several recommendations regarding customer service 

to its servicers. Mr. Lavalle has made several proposals that he wants the mortgage industry as a 

whole to implement, such as creating an industry-wide web and telephone complaint site and 

database, and creating an independent monitor and ombudsman committee to review complaints. 

7. Consumer Information 

Fairbanks must timely inform consumers prior to the due date of each monthly 

payment of the following, with limited exceptions: information regarding unpaid principal 

balance; the due date and amount due; reasons for changes in the amount due; an itemization of 

each fee assessed during the statement period; the telephone number and address for consumers 

to use if they dispute any of the information provided; and the total amount due. 

Fannie Mae's Guides do not contain any provision that requires this information 

to be provided monthly. Under Fannie Mae's Servicing Guide, by January 31 of each year, the 

servicer must send "the borrower a statement of activity in his or her mortgage account during 

the past year." 406 The information in the statement varies depending on whether the mortgage is 

a regularly amortizing mortgage or a reverse mortgage. 407 In addition to this annual statement, 

"[t]he servicer also must provide a detailed analysis of all transactions relating to a borrower's 

payments or escrow deposit account whenever the borrower requests it. The servicer cannot 

charge the borrower for the annual statement or the detailed analysis.,,408 

406 Servicing Guide, Ill-I 04: Mortgage Account Statements. 
407 Id. 

408 Id. 
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Aside from adopting the Fairbanks requirements regarding consumer information, 

Mr. Lavalle asserts that Fannie Mae should require its servicers to individually identify each fee 

charged and cross-reference them to the provisions of the loan documents that allow the fees. 409 

Fairbanks is required to provide certain information to borrowers on a monthly 

basis. Fannie Mae does not require its servicers to provide this information each month, but it 

does require its servicers to provide borrowers with more comprehensive information - a 

detailed analysis of all transactions - whenever borrowers request it.4lo Fannie Mae also is 

required to send an annual account of mortgage activity to borrowers.411 

8. Foreclosures 

As for foreclosures, Fairbanks is prohibited from taking any action towards 

foreclosure until it has (1) reviewed the consumer's records to verify that the consumer missed 

three monthly payments; (2) confirmed that the consumer has not been subjected to any of the 

acts or practices prohibited in the consent order, the loan instruments, or by law, or if the 

consumer has been subjected to those practices, that Fairbanks has remedied them; and (3) 

investigated any of the consumer's disputes and informed the consumer of the results of the 

investigation. 

Fannie Mae's Servicing Guide states that before referring a loan to a foreclosure 

attorney or trustee, servicers "should make every reasonable effort to conduct a personal face-to-

face interview with the borrower and to cure the delinquency through [Fannie Mae's] special 

relief provisions or loss mitigation alternatives before referring a loan to the foreclosure attorney 

409 Attachment from e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 

410 Servicing Guide, III-I04: Mortgage Account Statements. 
411Id. 
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or trustee.,,412 Servicers also must inspect the property and analyze the individual circumstances 

ofthe delinquency before referring the loan for foreclosure. 413 Aside from those provisions, the 

Servicing Guide states that foreclosure proceedings generally can begin whenever at least three 

full monthly installments are past due.414 

Fannie Mae's policy is that failure to pay any miscellaneous fee generally should 

not result in acceleration of the loan if the borrower is otherwise current on the loan.415 

However, it does allow for acceleration due to the non-payment of miscellaneous fees in some 

cases. Fannie Mae stated in a 2004 announcement amending the Servicing Guide that "chronic 

or intentional disregard by the borrower of the obligation to pay legitimate fees secured by the 

mortgage obligation when the borrower appears to have the means to pay those fees, the fees 

have been clearly disclosed to the borrower, and the servicer has attempted to resolve any dispute 

regarding the fees, could be an acceptable instance in which to accelerate the loan obligation.,,416 

Mr. Lavalle asserts that this policy led to his family's foreclosure. 417 He asserts 

that as long as principal, interest and escrow payment are made, servicers should not be 

permitted to foreclose. 418 He states that allowing servicers to accelerate the loan because it has 

not made other payments encourages foreclosures and predatory servicing because it enables 

412 Servicing Guide, VIII, Chapter 1: Foreclosures. 
413 Jd. 

414 Servicing Guide, VIII-102. 

415 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines (07/30/04). 

4\6 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines (07/30/04). 

417 Attachment to e-mail dated Feb. 27, 2006, from Nye Lavalle to Mark Cymrot. 
418 Jd. 
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servicers to commit improper acts and trigger defaults.419 He argues that the policy amounts to 

extortion - the servicer tells the borrower "PAY US WHAT WE CLAIM OR ELSE!,,42o 

Both the Fairbanks consent order and Fannie Mae's Servicing Guide state that a 

borrower must miss three monthly payments before a servicer can initiate foreclosure 

proceedings.421 They also both contain provisions for protecting borrowers by requiring either 

the servicer to investigate borrowers' disputes or make every reasonable effort to cure the 

delinquency before foreclosure. Ordinarily, servicers cannot accelerate a loan due to the 

borrower not paying miscellaneous fees; however, servicers can in certain instances. Mr. Lavalle 

believes that accelerating a loan for this reason is never acceptable. 

9. Late Charges 

As for late charges, Fairbanks is enjoined from pyramiding late charges (applying 

a portion of a payment to a previous late fee, leaving part of the scheduled payment overdue) and 

from charging a late fee or delinquency charge once a loan accoUflt has been accelerated to 

foreclosure status. 

Fannie Mae's policy states that if a payment is sufficient to cover the mortgage 

obligation except for late charges, servicers generally should apply the payment and defer 

collection of the late charge.422 However, in certain cases, such as when borrowers chronically 

disregard late charges even when they appear to be able to pay them, Fannie Mae permits 

servicers to hold the payments as UfIapplied or return them to borrowers.423 When the borrower 

419 Id 

420 Id 

421 Consent Order, p. 19; Servicing Guide, VIII-102. 

422 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 
423 Id 
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makes his or her next payment, the servicer can use a portion of the payment to make up the 

previous month's shortage and apply the payment.424 Fannie Mae views these actions as 

effective collection tools to bring borrowers current.425 Fannie Mae requires it servicers to notify 

borrowers of the actions taken and why, and the amount that must be paid.426 It also generally 

requires its servicers to apply incomplete payments in accordance with the hierarchy established 

in borrowers' mortgage documents.427 

Mr. Lavalle argues that Fannie Mae should prohibit servicers from pyramiding 

late fees, from charging late fees while a charge is being disputed, and from charging late fees 

from prior servicers unless they produce the records from all prior servicers.428 He argues that 

late fees should be charged only for late payments of principal and interest, and that late fees 

should not be charged for assessed fees and charges.429 He also asserts that servicers must apply 

payments to principal and interest before applying them to late fees. 43o 

Mr. Lavalle states that Fannie Mae's policy of not applying payments or returning 

payments that do not include late fees also led to his family's problems. He argues that servicers 

must credit all principal and interest payments that bring the loan to within 60 days delinquent 

without regard to special or legal fees.43J He also asserts that servicers should never return 

payments to borrowers because payments reflect borrowers' willingness to pay their 

424 Servicing Guide, III-I 0 1.03: Payment Shortages. 

425 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 
426 ld. 

427 Ann. 04-04: Test Period for Revised Appraisal Report Forms, Property Condition and Required Repairs 
Guidelines, and Special Servicing Guidelines. 

428 Attachment to e-mail dated Feb. 27,2006, from Nye Lavalle to Mark Cymrot. 
429 ld. 

430 ld. 

431 ld. 
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OPINION AND ORDER

CHRISTOPHER A. BOYKO, J.

*1  On October 10, 2007, this Court issued an Order requiring Plaintiff-Lenders in a number of pending foreclosure cases
to file a copy of the executed Assignment demonstrating Plaintiff was the holder and owner of the Note and Mortgage
as of the date the Complaint was filed, or the Court would enter a dismissal. After considering the submissions, along
with all the documents filed of record, the Court dismisses the captioned cases without prejudice. The Court has reached
today's determination after a thorough review of all the relevant law and the briefs and arguments recently presented
by the parties, including oral arguments heard on Plaintiff Deutsche Bank's Motion for Reconsideration. The decision,
therefore, is applicable from this date forward, and shall not have retroactive effect.

LAW AND ANALYSIS

A party seeking to bring a case into federal court on grounds of diversity carries the burden of establishing diversity
jurisdiction. Coyne v. American Tobacco Company, 183 F.3d 488 (6th Cir.1999). Further, the plaintiff “bears the burden
of demonstrating standing and must plead its components with specificity.” Coyne, 183 F.3d at 494; Valley Forge
Christian College v. Americans United for Separation of Church & State, Inc., 454 U.S. 464, 102 S.Ct. 752, 70 L.Ed.2d 700
(1982). The minimum constitutional requirements for standing are: proof of injury in fact, causation, and redressability.
Valley Forge, 454 U.S. at 472. In addition, “the plaintiff must be a proper proponent, and the action a proper vehicle,
to vindicate the rights asserted.” Coyne, 183 F.3d at 494 (quoting Pestrak v. Ohio Elections Comm'n, 926 F.2d 573, 576
(6th Cir.1991)). To satisfy the requirements of Article III of the United States Constitution, the plaintiff must show he
has personally suffered some actual injury as a result of the illegal conduct of the defendant. (Emphasis added). Coyne,
183 F.3d at 494; Valley Forge, 454 U.S. at 472.

In each of the above-captioned Complaints, the named Plaintiff alleges it is the holder and owner of the Note and
Mortgage. However, the attached Note and Mortgage identify the mortgagee and promisee as the original lending
institution-one other than the named Plaintiff. Further, the Preliminary Judicial Report attached as an exhibit to the
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Complaint makes no reference to the named Plaintiff in the recorded chain of title/interest. The Court's Amended General
Order No.2006-16 requires Plaintiff to submit an affidavit along with the Complaint, which identifies Plaintiff either
as the original mortgage holder, or as an assignee, trustee or successor-in-interest. Once again, the affidavits submitted
in all these cases recite the averment that Plaintiff is the owner of the Note and Mortgage, without any mention of an
assignment or trust or successor interest. Consequently, the very filings and submissions of the Plaintiff create a conflict.
In every instance, then, Plaintiff has not satisfied its burden of demonstrating standing at the time of the filing of the
Complaint.

*2  Understandably, the Court requested clarification by requiring each Plaintiff to submit a copy of the Assignment
of the Note and Mortgage, executed as of the date of the Foreclosure Complaint. In the above-captioned cases, none of
the Assignments show the named Plaintiff to be the owner of the rights, title and interest under the Mortgage at issue
as of the date of the Foreclosure Complaint. The Assignments, in every instance, express a present intent to convey
all rights, title and interest in the Mortgage and the accompanying Note to the Plaintiff named in the caption of the
Foreclosure Complaint upon receipt of sufficient consideration on the date the Assignment was signed and notarized.
Further, the Assignment documents are all prepared by counsel for the named Plaintiffs. These proffered documents
belie Plaintiffs' assertion they own the Note and Mortgage by means of a purchase which pre-dated the Complaint by
days, months or years.

Plaintiff-Lenders shall take note, furthermore, that prior to the issuance of its October 10, 2007 Order, the Court
considered the principles of “real party in interest,” and examined Fed.R.Civ.P. 17-“Parties Plaintiff and Defendant;
Capacity” and its associated Commentary. The Rule is not apropos to the situation raised by these Foreclosure
Complaints. The Rule's Commentary offers this explanation: “The provision should not be misunderstood or distorted.
It is intended to prevent forfeiture when determination of the proper party to sue is difficult or when an understandable
mistake has been made.... It is, in cases of this sort, intended to insure against forfeiture and injustice ...” Plaintiff-Lenders
do not allege mistake or that a party cannot be identified. Nor will Plaintiff-Lenders suffer forfeiture or injustice by the
dismissal of these defective complaints otherwise than on the merits.

Moreover, this Court is obligated to carefully scrutinize all filings and pleadings in foreclosure actions, since the unique
nature of real property requires contracts and transactions concerning real property to be in writing. R.C. § 1335.04.
Ohio law holds that when a mortgage is assigned, moreover, the assignment is subject to the recording requirements
of R.C. § 5301.25. Creager v. Anderson (1934), 16 Ohio Law Abs. 400 (interpreting the former statute, G.C. § 8543).
“Thus, with regards to real property, before an entity assigned an interest in that property would be entitled to receive a
distribution from the sale of the property, their interest therein must have been recorded in accordance with Ohio law.”
In re Ochmanek, 266 B.R. 114, 120 (Bkrtcy.N.D.Ohio 2000) (citing Pinney v. Merchants' National Bank of Defiance, 71

Ohio St. 173, 177, 72 N.E. 884 (1904). 1

1 Astoundingly, counsel at oral argument stated that his client, the purchaser from the original mortgagee, acquired complete
legal and equitable interest in land when money changed hands, even before the purchase agreement, let alone a proper
assignment, made its way into his client's possession.

This Court acknowledges the right of banks, holding valid mortgages, to receive timely payments. And, if they do not
receive timely payments, banks have the right to properly file actions on the defaulted notes-seeking foreclosure on the
property securing the notes. Yet, this Court possesses the independent obligations to preserve the judicial integrity of
the federal court and to jealously guard federal jurisdiction. Neither the fluidity of the secondary mortgage market, nor
monetary or economic considerations of the parties, nor the convenience of the litigants supersede those obligations.

*3  Despite Plaintiffs' counsel's belief that “there appears to be some level of disagreement and/or misunderstanding
amongst professionals, borrowers, attorneys and members of the judiciary,” the Court does not require instruction and
is not operating under any misapprehension. The “real party in interest” rule, to which the Plaintiff-Lenders continually
refer in their responses or motions, is clearly comprehended by the Court and is not intended to assist banks in avoiding
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traditional federal diversity requirements. 2  Unlike Ohio State law and procedure, as Plaintiffs perceive it, the federal

judicial system need not, and will not, be “forgiving in this regard.” 3

2 Plaintiff's reliance on Ohio's “real party in interest rule” (ORCP 17) and on any Ohio case citations is misplaced. Although
Ohio law guides federal courts on substantive issues, state procedural law cannot be used to explain, modify or contradict
a federal rule of procedure, which purpose is clearly spelled out in the Commentary. “In federal diversity actions, state law
governs substantive issues and federal law governs procedural issues.” Erie R.R. Co. v. Tompkins, 304 U.S. 63 (1938); Legg v.
Chopra, 286 F.3d 286, 289 (6th Cir.2002); Gafford v. General Electric Company, 997 F.2d 150, 165-6 (6th Cir.1993).

3 Plaintiff's, “Judge, you just don't understand how things work,” argument reveals a condescending mindset and quasi-
monopolistic system where financial institutions have traditionally controlled, and still control, the foreclosure process.
Typically, the homeowner who finds himself/herself in financial straits, fails to make the required mortgage payments and
faces a foreclosure suit, is not interested in testing state or federal jurisdictional requirements, either pro se or through counsel.
Their focus is either, “how do I save my home,” or “if I have to give it up, I'll simply leave and find somewhere else to live.”

In the meantime, the financial institutions or successors/assignees rush to foreclose, obtain a default judgment and then sit
on the deed, avoiding responsibility for maintaining the property while reaping the financial benefits of interest running
on a judgment. The financial institutions know the law charges the one with title (still the homeowner) with maintaining
the property.
There is no doubt every decision made by a financial institution in the foreclosure process is driven by money. And the
legal work which flows from winning the financial institution's favor is highly lucrative. There is nothing improper or
wrong with financial institutions or law firms making a profit-to the contrary, they should be rewarded for sound business
and legal practices. However, unchallenged by underfinanced opponents, the institutions worry less about jurisdictional
requirements and more about maximizing returns. Unlike the focus of financial institutions, the federal courts must act as
gatekeepers, assuring that only those who meet diversity and standing requirements are allowed to pass through. Counsel
for the institutions are not without legal argument to support their position, but their arguments fall woefully short of
justifying their premature filings, and utterly fail to satisfy their standing and jurisdictional burdens. The institutions seem to
adopt the attitude that since they have been doing this for so long, unchallenged, this practice equates with legal compliance.
Finally put to the test, their weak legal arguments compel the Court to stop them at the gate.
The Court will illustrate in simple terms its decision: “Fluidity of the market”-“X” dollars, “contractual arrangements
between institutions and counsel”-“X” dollars, “purchasing mortgages in bulk and securitizing”-“X” dollars, “rush to file,
slow to record after judgment”-“X” dollars, “the jurisdictional integrity of United States District Court”-“Priceless.”

CONCLUSION

For all the foregoing reasons, the above-captioned Foreclosure Complaints are dismissed without prejudice.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2007 WL 3232430

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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