
IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR, Supreme Court Case
No. SC17-1454

Complainant,
The Florida Bar File

v. No. 2017-30,693 (18B)

DANIEL S. CIENER,

Respondent.

REPORT OF REFEREE ACCEPTING CONSENT JUDGMENT

I. SUMMARY OF PROCEEDINGS

Pursuant to the undersigned being duly appointed as referee to conduct

disciplinary proceedings herein according to Rule 3-7.6, Rules of Discipline, the

following proceedings occurred:

On August 2, 2017, The Florida Bar filed its Complaint against respondent.

All of the aforementioned pleadings, responses thereto, exhibits received in

evidence, and this Report constitute the record in this case and are forwarded to the

Supreme Court ofFlorida.

II. FINDINGS OF FACT

A. Jurisdictional Statement. Respondent is, and at all times mentioned

during this investigation was, a member of The Florida Bar, subject to the

jurisdiction and disciplinary rules of the Supreme Court of Florida.



B. Narrative Summary Of Case. On February 7, 2017, respondent and

his nonlawyer employee were present in county court in Brevard County, Florida.

Respondent's employee was assisting respondent by filling out a plea form for

respondent to file in court that morning. While standing in the public gallery area

of the courtroom, respondent's employee reached over the bar separating the

public area from the rest of the courtroom and began looking through paperwork

on a table. A Brevard County Sheriff's Office deputy assigned to the courtroom

observed respondent's employee leaning over the bar and approached respondent's

employee. The courtroom deputy asked if she could help, and respondent's

employee advised she needed the last page of a plea form identifying herself as

respondent's paralegal. The deputy informed respondent's employee that she had

the wrong plea form in her hands. During this exchange, respondent interjected

and advised the deputy that his paralegal was confused because the felony plea

forms should not be kept in the courtroom where the misdemeanor criminal

matters are handled. The deputy explained to respondent and his nonlawyer

employee that felony proceedings occasionally took place in this particular

courtroom. Respondent then began speaking loudly over the deputy and told her

that if she wanted to say something she needed to direct her remarks to him

because his paralegal was just doing her job. The deputy advised respondent that

because his employee had reached over the bar, she needed to directly address the



employee. Further, the deputy also needed to communicate that respondent's

employee picked up the incorrect form and wanted to provide her with the correct

form. In a raised voice and demeaning manner, respondent stated, "We don't

really need your help. You're a guard here. OK. You're not the judge and you're

not the supervisor." The deputy found respondent's tone to be rude and

condescending toward her to the extent that it undermined her authority, especially

in light of the fact that other people were present in the courtroom at the time on

unrelated matters.

III. RECOMMENDATIONS AS TO GUILT

I recommend that respondent be found guilty of violating the following

Rules Regulating The Florida Bar: Oath of Admission and 4-8.4(d) [Misconduct].

IV. STANDARDS FOR IMPOSING LAWYER SANCTIONS

I considered the following Standards prior to recommending discipline:

7.0 Violations of Other Duties Owed as a Professional

7.3 Public reprimand is appropriate when a lawyer negligently engages in

conduct that is a violation of a duty owed as a professional and causes injury or

potential injury to a client, the public, or the legal system.

8.0 Prior Discipline Orders

8.3 Public reprimand is appropriate when a lawyer:



(a) negligently violates the terms of a prior disciplinary order and such

violation causes injury or potential injury to a client, the public, the legal system,

or the profession; or

(b) has received a private reprimand or admonishment for the same or

similar misconduct and engages in further similar acts of misconduct.

9.22 Aggravating Factors

(a) prior disciplinary offenses; and

(i) substantial experience in the practice of law.

9.32 Mitigating Factors

(e) full and free disclosure to disciplinary board or cooperative attitude

toward proceedings.

V. CASE LAW

I considered the following case law prior to recommending discipline:

In The Florida Bar v. Alfero, (Fla. 2017) (unpublished disposition), pursuant

to a consent judgment, the court approved a public reprimand to be administered

by the referee after the attorney engaged in unprofessional behavior. In a

dissolution of marriage case, the accused attorney filed several pleadings and sent

correspondence to opposing counsel which contained allegations and statements

designed to embarrass, belittle, and humiliate opposing counsel impugning her



abilities and knowledge of the law. In aggravation, the attorney had a prior

disciplinary history, some of which involved similar intemperate conduct.

In The Florida Bar v. Martocci, 791 So.2d 1074 (Fla. 2001), an attorney

received a public reprimand and a two-year period of probation for engaging in

threatening behavior and making derogatory remarks toward opposing counsel and

her client. The attorney was required to undergo a Florida Lawyers Assistance,

Inc. evaluation and undertake any further treatment deemed necessary.

In The Florida Bar v. Uhrig, 666 So. 2d 887 (Fla. 1996), an attorney

received a public reprimand for writing an offensive and insulting letter to the

opposing party in a child support dispute. The attorney admitted that his letter

caused the recipient to feel disparaged, humiliated, offended, disappointed and

angry. The Court found the letter had no purpose other than to humiliate and

disparage the recipient.

VI. RECOMMENDATION AS.TO DISCIPLINARY MEASURES TO BE
APPLIED

I recommend that respondent be found guilty of misconduct justifying

disciplinary measures, and that he be disciplined by:

A. Public Reprimand to be administered by publication in the Southern

Reporter; and



B. Attendance at The Florida Bar's Stress Management Workshop within 6

months from the date of the Court's order and payment of the $750.00

program fee.

VII. PERSONAL HISTORY AND PAST DISCIPLINARY RECORD

Prior to recommending discipline pursuant to Rule 3-7.6(m)(1)(D), I

considered the following personal history of respondent, to wit:

Age: 76

Date admitted to the Bar: November 10, 1967

Prior Discipline:

In The Florida Bar File Number 2016-30,035 (18B), respondent received an

admonishment by Report of Minor Misconduct dated March 15, 2016, with the

requirement that he complete Professionalism Workshop. Respondent tendered an

admission of minor misconduct for commenting that he may need to report the

judge to the JQC after the judge failed to grant respondent's repeated requests for a

last-minute continuance in a client's case and failed to grant respondent's

subsequent motion seeking the judge's recusal. The court ultimately continued the

matter, but admonished both of respondent and his co-counsel on the record

regarding their lack of preparation and advised that he was debating whether he

had an ethical responsibility to report respondent and his co-counsel to The Florida

Bar. The judge later recused himself from the case.



VIII. STATEMENT OF COSTS AND MANNER IN WHICH COSTS SHOULD
BE TAXED

I find the following costs were reasonably incurred by The Florida Bar:

Investigative Costs $204.80
Bar Counsel Costs $57.86
Administrative Fee $1,250.00

TOTAL $1,512.66

It is recommended that such costs be charged to respondent and that interest

at the statutory rate shall accrue and that should such cost judgment not be satisfied

within thirty days of said judgment becoming final, respondent shall be deemed

delinquent and ineligible to practice law, pursuant to R. Regulating Fla. Bar 1-3.6,

unless otherwise deferred by the Board of Governors of The Florida Bar.

Dated this 14th day of September, 2017.

ichael J. McNicholas
Referee
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