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INTRODUCTION 
 
 This “Stand Your Ground” case involves petitioner’s (John Chiarenza) 

aggravated assault conviction and mandatory minimum 3-year sentence for 

defending himself against reasonably perceived great bodily harm by pointing his 

lawfully carried weapon at the victim (Robert Bell).1 Petitioner was in a place he 

had a right to be (he was assigned to enforce the parking restrictions at his 

condominium complex). At trial, he sought to introduce the testimony of a “human 

factors” expert to educate the jury that human responses to perceived threats extend 

far beyond the “fight or flight” dichotomy, and include posturing and submission, 

precisely the responses utilized by petitioner in defending himself.  

 Petitioner also sought a special “theory of defense” instruction that necessarily 

supplemented the standard instructions in view of his trial defense. The requested 

instruction (“If you believe that Defendant Chiarenza displayed the firearm 

reasonably because he feared for his safety in self-defense then you must find 

                                                 
1  The burden of proof in Stand Your Ground cases was amended on June 9, 
2017, during the continued pendency of this case, when Governor Scott signed into 
law CS/SB 128, entitled “An Act Relating to Self-Defense Immunity,” Ch. 2017-72, 
Laws of Florida. The now-controlling statute states: “In a criminal prosecution, once 
a prima facie claim of self-defense immunity from criminal prosecution has been 
raised by the defendant at a pretrial immunity hearing, the burden of proof by clear 
and convincing evidence is on the party seeking to overcome the immunity from 
criminal prosecution provided in subsection (1).” 
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Defendant Chiarenza not guilty.”) was an accurate statement of the law. The failure 

to give this instruction resulted in the jury never hearing a clear statement on 

petitioner’s entitlement to use non-deadly force in self-defense.  

STATEMENT OF THE CASE AND FACTS 

This case arises from Robert Bell’s response to petitioner Chiarenza’s 

authorized issuance of an improper parking sticker for Bell’s illegally parked car. 

Mr. Chiarenza, a 50-year-old lawyer with a respected history of public and 

community service and no history of violence, was engaged in his assigned 

condominium association function of enforcing the parking rules at his 

condominium. While in the act of ticketing Bell’s improperly parked car, Bell went 

into a verbal and physical tirade that put Chiarenza in reasonable fear for his life and 

physical safety. He reached for and produced his lawfully carried and licensed 

concealed weapon, pointed it at Bell, and thereby ended the fray. Chiarenza did not 

discharge his firearm, no violence ensued, and no injury occurred to Mr. Bell. The 

key issue at trial was whether Chiarenza used non-deadly force in self-defense.  

The defense proffered a “human factors” expert (Roy Bedard) to offer 

scientific testimony on human behavior response, legitimized by the courts as human 

factors evidence. This expert intended to explain the different types of natural 

responses to perceived threats in order to enable the jury to understand that 
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Chiarenza’s response had the effect of de-escalating a potentially explosive 

situation. But the court excluded his testimony. 

SUMMARY OF THE ARGUMENT 

The Third District opinion (attached) directly and expressly conflicts with 

decisions from the Florida Supreme Court and other district courts of appeal on two 

important question of law involving self-defense and Stand Your Ground claims.  

ARGUMENT 

A. The Decision Conflicts with the Supreme Court and other District Courts 
of Appeal on the Same Question of Law. 
 
1. Conflict Concerning Admissibility of Human Factors Expert in Self-

Defense Criminal Case. 
 

Critical to petitioner’s trial theory of defense was providing an explanation for 

why he pointed his lawfully carried handgun at Bell in order to de-escalate a rapidly 

escalating out-of-control situation. Petitioner sought to educate the members of the 

jury that natural human responses to perceived threats extend far beyond the “fight 

or flight” dichotomy, to include posturing and submission. This was critical evidence 

in petitioner’s defense, because without this clarification, the jury and even the 

reviewing court could not help but think that petitioner’s failure to flee makes him 

the aggressor, and thus not entitled to use self-defense. Expert witness Bedard’s 

testimony was essential to rebut the general misconceptions regarding people who 
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confront their aggressor, consistent with this Court’s authorization in State v. 

Hickson, 630 So. 2d 172, 174 (Fla. 1993) (battered-spouse syndrome testimony “is 

aimed at an area where the purported common knowledge of the jury may be very 

much mistaken, an area where jurors' logic, drawn from their own experience, may 

lead to a wholly incorrect conclusion, an area where expert knowledge would enable 

the jurors to disregard their prior conclusions as being common myths rather than 

common knowledge”). 

In concluding the lower tribunal “did not abuse its discretion in denying the 

admission of [petitioner]’s preferred expert[,]” the appellate court disregarded more 

than forty years of well-established case law consistently recognizing the 

admissibility and viability of human factors expert testimony. Welfare v. Seaboard 

Coast Line R.R. Co., 373 So. 2d 886 (Fla. 1979); Keene v. Chicago Bridge & Iron 

Co., 596 So. 2d 700, 709 (Fla. 1st DCA 1992); Public Health Foundation for Cancer 

and Blood Pressure Research, Inc. v. Cole, 352 So. 2d 877 (Fla. 4th DCA 1977); 

Seaboard Coast Line R.R. Co. v. Hill, 250 So. 2d 311 (Fla. 4th DCA 1971), cert. 

denied, 270 So. 2d 359 (Fla. 1972). The appellate court’s decision squarely conflicts 

with Benton v. CSX Transp., Inc., 898 So. 2d 243, 245-246 (Fla. 4th DCA 2005), in 

which the Fourth District Court of Appeal ordered a new trial because of the 

exclusion of human factors expert testimony “regarding the truck driver's visual 
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perception of the train, its speed, and the factors that went into [the plaintiff’s] 

decision to cross in front of the train.” The court noted this human factors expertise 

is an established science routinely used to describe an individual’s state of mind.  

The appellate opinion directly conflicts with precedential decisions 

authorizing human factors testimony in criminal proceedings as state-of-mind 

evidence. Filomena v. State, 930 So. 2d 821, 822 (Fla. 5th DCA 2006), is a 

representative example of the conflict. There, the appellate court explained that “We 

view the psychologist's explanation as to the ‘fight or flight’ response as state-of-

mind evidence, analogous to battered spouse syndrome testimony that has been 

approved many times.” (citing State v. Mizell, 773 So. 2d 618, 620 (Fla. 1st DCA 

2000)). The Filomena court held that “the psychologist could have been permitted 

to testify about the characteristics of the ‘fight or flight’ response if the trial court 

concluded that such testimony would have aided the jury in understanding the 

reasonableness of Filomeno's belief that he was in mortal danger.” Id.  

The Third District’s decision precluding human factors evidence in a criminal 

case stands alone in Florida jurisprudence. Stand Your Ground defendants within 

the Third District are thus deprived of an opportunity to present material, relevant 

human factors evidence to support self-defense, contrary to the rule allowing such 

evidence in other districts in criminal cases and throughout the State of Florida in 
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civil cases. This conflict among precedential decisions on the same question of a law 

is in need of resolution in order to promote fairness and the truth-testing function of 

the trial courts. The potential damage to the due process right of criminal defendants 

to a fair trial is irreparable, such that review by this Court is essential to reconcile 

this conflict. 

2. Conflict Concerning Theory of Defense Instruction in Self-Defense 
Stand Your Ground Cases. 

 
At trial, petitioner unsuccessfully sought inclusion of his theory of defense 

instruction: “If you believe that Defendant Chiarenza displayed the firearm 

reasonably because he feared for his safety in self-defense then you must find 

Defendant Chiarenza not guilty.” Even though this was an accurate statement of the 

law and was not covered by the standard instructions, the appellate court concluded 

the trial court did not commit an “abuse of discretion in preventing the jury from 

considering this instruction. The appellate court’s decision thus represents a direct 

conflict with other precedential appellate decisions, for which a grant of 

discretionary review is appropriate.  

 Criminal defendants are entitled to have the jury instructed on the law 

applicable to an established theory of defense when any supportive evidence has 

been introduced at trial. See, e.g., Gregory v. State, 937 So. 2d 180, 182 (Fla. 4th 
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DCA 2006). The omitted instruction was vitally important to petitioner’s defense 

theory because the jury received conflicting instructions concerning the application 

of self-defense. The “unlawful activity” instruction used by the court was unfairly 

confusing because it was inapplicable to the petitioner’s defense concerning his use 

of non-deadly force. That instruction informed the jury as follows (T. 1028-1029): 

If John Chiarenza was not engaged in an unlawful activity and was 
attacked in any place where he had a right to be, he had no duty to 
retreat and had the right to stand his ground and meet force with force, 
including deadly force, if he reasonably believed that it was necessary 
to do so to prevent death or great bodily harm to himself or to prevent 
the commission of a forcible felony. 

This instruction is fraught with problems and has been found inaccurate by several 

courts, for various reasons, and was altogether eliminated from the pattern jury 

instructions, effective May 5, 2016. See In re Standard Jury Instructions in Criminal 

Cases--Report No. 2014-06, 191 So. 3d 411, 419 (Fla. 2016).  

First, the standard instruction erroneously told the jury petitioner had a duty 

to retreat, contrary to the Stand Your Ground statute and defense theory. Courts have 

explained that the addition of the comma after the phrase including deadly force, 

“changes the meaning [of Florida law] by indicating that a defendant has no duty to 

retreat and has the right to stand his ground and meet force with force only if he 

reasonably believed that it was necessary to do so to prevent death or great bodily 
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harm to himself or to prevent the commission of a forcible felony. Neal v. State, 169 

So. 3d 158, 162 (Fla. 4th DCA 2015). Under the plain language of § 776.013(3), Fla 

Stat. (2012), “A person who is not engaged in an unlawful activity and who is 

attacked in any other place where he or she has a right to be has no duty to retreat 

and has the right to stand his or her ground and meet force with force.”  

 Thus, petitioner was not required to prove he feared death or great bodily 

harm to himself or that he was trying to prevent the commission of a forcible felony 

because he only used non-deadly force. See Talley v. State, 106 So. 3d 1015, 1017 

(Fla. 2d DCA 2013) (explaining “the erroneous comma eliminated Talley's sole 

defense by suggesting that Talley had no right to defend himself with any force 

whatsoever unless Mullendore threatened him with deadly force.”). See also Bradley 

v. State, 127 So. 3d 806, 807 (Fla. 2d DCA 2013).  

 Secondly, courts have concluded the instruction is erroneous in cases such 

as this when the defendant is not alleged to have committed separate, unlawful acts. 

In Novak v. State, 974 So. 2d 520, 522 (Fla. 4th DCA 2008), the Fourth District 

reasoned that the “unlawful activity” instruction, like the forcible felony instruction, 

should only be given when the defendant is engaged in another, independent 

criminal activity. Gregory v. State, 141 So. 3d 651, 654 (Fla. 4th DCA 2014) 

(forcible felony instruction “does not apply when it is claimed that the acts with 
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which the defendant is charged are themselves committed in appropriate self-

defense.”). Since petitioner was not alleged to be engaged in separate, unlawful 

conduct, the instruction was inapplicable and therefore wrong.  

  Thus, the appellate court’s approval of the denial of a legally correct and 

factually applicable self-defense theory instruction conflicts with established 

precedent, unfairly deprived petitioner of the right to have the jury consider his 

factually supported defense theory, and causes unjustified uncertainty concerning 

the law applicable to defense theory instructions. Thus, discretionary review is 

appropriate to conform the Third District law to that applicable throughout the State 

of Florida.  

CONCLUSION 

Uniform Florida precedent authorizes the consideration of human factors 

evidence in determining a party’s intent. Florida law is also clear that a criminal 

defendant is entitled to a theory of defense instruction that is supported by the 

evidence and correctly states the law. The Third District decision undermines Florida 

precedent, is inconsistent with the Florida law, and departs from the continuity of 

judicial decisions throughout Florida. Discretionary review should be exercised to 

restore consistency, uniformity, and clarity on these important questions of Florida 

law. 
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Opinion

PER CURIAM.

*1  We affirm Appellant John Chiarenza's conviction
for aggravated assault. The jury's verdict is supported by
competent, substantial evidence of each element of the
crime. Walker v. State, 957 So.2d 560, 577 (Fla. 2007).
Further, the trial court did not abuse its discretion in
denying the admission of Chiarenza's preferred expert.
Rodriguez v. State, 413 So.2d 1303, 1304 (Fla. 3d DCA
1982). Nor did the trial court abuse its discretion by
denying Chiarenza's requested special “defense theory of
the case” jury instruction. While the trial court, in its
discretion, certainly could have given the defense's special
instruction (Card v. State, 803 So.2d 613, 624 (Fla. 2001)),
the standard instructions given to the jury fully covered
Chiarenza's defense theories. Stephens v. State, 787 So.2d
747, 755–56 (Fla. 2001).

Affirmed.
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA

THIRD DISTRICT

MAY 03, 2017

JOHN CHIARENZA, CASE NO.: 3D15-0122
Appellant(s)/Petitioner(s),
vs. L.T. NO.: 12-22501
THE STATE OF FLORIDA,
Appellee(s)/Respondent(s),

Upon consideration, appellant’s motion for rehearing and certification 

of conflict is hereby denied.  SUAREZ, C.J., and LAGOA and SCALES, JJ., 

concur.  Appellant’s motion for rehearing en banc is denied.

cc:  Susan Dmitrovsky
Michael T. Davis

Benedict P. Kuehne
Jeffrey R. Geldens

Dennis G. Kainen
Office Of Attorney General
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