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ARGUMENT 

I. The provisions of Section 11.045, Florida Statutes that authorize 
designated committees of the Legislature to issue advisory 
opinions, to investigate violations of the Act, and to recommend 
punishment for approval by the full Legislature violate Florida’s 
separation of powers doctrine. 

Chapter 2005-359, Laws of Florida, codified at Sections 11.045 and 

112.3215, Florida Statues (“SB 6B” or the “Act”), is unconstitutional because it 

violates the constitutional provision providing for a separation of powers found in 

Article II, Section 3 of the Florida Constitution.  SB 6B directly encroaches on the 

powers of both the executive and judicial branches of government. 

As noted by Appellees, this Court recently spoke to the issue of separation 

of powers in Florida House of Representatives v. Crist, 33 Fla. L. Weekly S437, 

2008 WL 2669767 (Fla. July 3, 2008).  This Court stated: 

We have held that the powers of the respective branches “are those so 
defined . . . or such as are inherent or so recognized by immemorial 
governmental usage, and which involve the exercise of primary and 
independent will, discretion, and judgment, subject not to the control 
of another department, but only to the limitations imposed by the state 
and federal Constitutions.”  [State v. Atlantic Coast Line R.R. Co., 56 
Fla. 617, 47 So. 969, 974 (Fla. 1980)].  A branch has the “inherent 
right to accomplish all objects naturally within the orbit of that 
department, not expressly limited by the fact of the existence of a 
similar power elsewhere or the express limitations in the constitution.  
As we noted over seventy-five years ago, what determines whether a 
particular function is legislative, executive, or judicial “so that it may 
be exercised by appropriate officers of the proper department” is not 
“the name given to the function of the officer who performs it” but the 
“essential nature and effect of the governmental function to be 
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performed.  Florida Motor Lines v. Railroad Comm’rs, 100 Fla. 538, 
120 So. 876, 881 (Fla. 1930). 
 

Id. at *8.   

Consistent with this reasoning, Appellants have argued that the function of 

interpreting the law with respect to violations of Section 11.045, Florida Statutes, 

is a judicial function; this function can be properly categorized as being the 

“essential nature” of the judiciary.  However, under Section 11.045, the Legislature 

is setting itself up as the “judge, jury and executioner” as to violations of Section 

11.045. 

Appellees argue that the separation of powers prohibition contained in 

Article II, Section 3 does not apply here because SB 6B does not encroach upon 

any power reserved exclusively to the executive branch or judiciary.  However, the 

Florida Legislature not only enacted SB 6B, but it serves as the final interpreter of 

the applicability of SB 6B and serves as the final enforcer in levying fines and 

penalties, with no rights of review by a state circuit court, any appellate rights, or 

any other administrative review rights, such as a hearing under Florida’s 

Administrative Procedure Act.  Further, the provisions of SB 6B extend beyond 

those registered as lobbyists, and include any person who violates Section 11.045, 

Florida Statutes. 

The “legislative courts” established for the interpretation, investigation, 

prosecution and punishment of the legislative compensation reporting requirements 
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of Section 11.045, Florida Statutes, could be described as a “Star Chamber,” whose 

jurisdiction during the reign of Henry VII extended to punishing disobedience to 

the king’s arbitrary proclamations.  The Legislature has likewise reserved unto 

itself plenary powers under Section 11.045, Florida Statutes: 

The houses of the Legislature are responsible for the administration 
and enforcement of the legislative lobbying portions of the new law.  
The legislative lobbying expenditure prohibitions are not part of the 
Florida Code of Ethics for Public Officers and Employees.  Neither 
the Florida Commission on Ethics nor the Florida courts have 
jurisdiction to interpret these internal matters of the Legislature. 
 

Interim Guidelines at p. 2. 

 Appellees argue that the Legislature has “inherent authority” to void the 

separation of powers provision of the Florida Constitution and ties this argument to 

the Supreme Court’s decision in United States v. Harriss, 347 U.S. 612 (1954), for 

the proposition that congressional authority to regulate legislative lobbyists derives 

from the inherent right of each branch of government to govern the conduct of 

those who appear before it.  See Answer Br. at 20.  However, separation of powers 

was not at issue in Harriss.  In addition, the lobbyists charged with violating the 

lobbying disclosure law in Harriss were not charged, tried and convicted by a 

committee of Congress or by Congress as a whole.  They were charged by the 

United States Attorney (an officer of the executive branch), and convicted in a 

court of law, and they had the right to appeal their conviction through the Circuit 
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Court of Appeal and the United States Supreme Court.  No such rights are 

available to lobbyists under SB 6B. 

 Appellees also argue that this Court’s decision in Petition of Florida State 

Bar Ass’n, 40 So. 2d 902 (Fla. 1949)—in which this Court granted a Petition that 

integrated what is now The Florida Bar—is instructive on inherent legislative 

powers.  Appellees note that the Court acknowledged the judiciary’s inherent 

authority to regulate the lawyers who appear before it.  Appellees then compare 

this to the practice of lobbying, which is intimately connected with the exercise of 

legislative power, and argue that the right to regulate lobbying should naturally and 

logically belong to the Legislature under its inherent authority. 

 Such a comparison is misleading for numerous reasons.  First, as this Court 

is well aware, a person who wishes to become a member of The Florida Bar must 

complete a daunting series of requirements for admission, i.e., graduation from a 

law school that has achieved a certain level of accreditation, completion of a 

background check, achieving a passing score on the Bar exam and swearing and 

affirming to an Oath of Admission.  Throughout this process of admission, 

applicants are made well aware that this Court and this state’s judiciary regulates 

members of The Florida Bar.  In contrast, a lobbyist does not enter his or her 

profession with the same set of requirements and expectations.  Further, the 
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provisions of SB 6B extend beyond registered lobbyists to include any person who 

violates Section 11.045. 

 In addition, this argument overlooks SB 6B’s regulation of executive branch 

lobbying.  Sworn complaints or audit reports indicating a possible violation of the 

Act with regards to executive lobbying (except a late-filed compensation report) 

are subject to investigation by the Commission on Ethics.  See Fla. Stat. §§ 

112.3215(8)(a), (c).  If the Commission on Ethics finds probable cause that a 

violation has occurred, it forwards its report to the Governor and the Cabinet for a 

determination and imposition of a penalty.  See Fla. Stat. §§ 112.3215(9), (10).  

The Legislature saw fit to delegate the investigation of possible wrongdoing on 

behalf of executive branch lobbyists to the Commission on Ethics, but did not do 

the same for legislative lobbyists.  Apparently, the executive branch and its 

agencies do not have the same level of inherent authority as the Legislature to fully 

regulate those who appear before it. 

 Appellants also argue that Congress and the state legislatures may punish 

contemptuous conduct as long as the procedures followed comport with due 

process.  See Answer Br. at p. 23.  However, this power is not inherent; Article III, 

Section V of the Florida Constitution provides the following limitation on the 

Legislature: 

Each house, when in session, may compel attendance of witnesses and 
production of documents and other evidence upon any matter under 
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investigation before it or any of its committees, and may punish by 
fine not exceeding one thousand dollars or imprisonment not 
exceeding ninety days, or both, any person not a member who has 
been guilty of disorderly or contemptuous conduct in its presence or 
has refused to obey its lawful summons or to answer lawful questions.  
Such powers, except the power to punish, may be conferred by law 
upon committees when the legislature is not in session.  Punishment 
of contempt of an interim legislative committee shall be by judicial 
proceedings as prescribed by law. 
 

Section 11.045, inter alia, provides for a fine not to exceed $5,000 for failure to 

timely file a report, see Fla. Stat. § 11.045(3)(d)1, and provides for a fine of not 

more than $5,000 and a prohibition of lobbying for a period of time not to exceed 

24 months for other violations, see Fla. Stat. § 11.045(7).  These punishments are 

in excess of this constitutional provision. 

II. The Legislature in the enactment of SB 6B failed to comply with 
the constitutional requirements for passage of legislation in a 
special session. 

The legislative journal of the Florida House of Representatives furnishes 

conclusive evidence that SB 6B was not enacted consistent with the requirements 

for passage of legislation in a special session of the Legislature.  The incongruity 

of this procedure is evidenced on the summary page of the December 8, 2005 

Journal of the House of Representatives when the entry of SB 6B is compared to 

SB 8B and SB 40B, both of which likewise were introduced outside the purview of 

the call of the Governor: 
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SB 6B – Read 1st time; Read 2nd time; Considered outside purview 
of the Call; Introduction allowed; Read 3rd time; Passed; YEAS 116, 
NAYS 6. 
 
SB 8B – Considered outside purview of the Call; Introduction 
allowed; Read 1st time; Read 2nd time; Read 3rd time; Passed; YEAS 
116, NAYS 2. 
 
 *  *  * 
 
SB 40B – Considered outside purview of the Call; Introduction 
allowed; Read 1st time; Read 2nd time; Read 3rd time; Passed; YEAS 
116, NAYS 9. 
 

 SB 6B should have been re-read a first and second time after introduction, as 

were SB 8B and SB 40B.  The failure to do so violates the Florida Constitution and 

renders SB 6B invalid. 

III. SB 6B invades the exclusive jurisdiction of the Florida Supreme 
Court to regulate lawyers. 

The Rules Regulating The Florida Bar contemplate that lobbying is part of 

the general “practice of law” in several respects.  See, e.g., Rule 4-3.9 (requiring a 

lawyer representing a client before a legislative or administrative tribunal in a non-

adjudicative proceeding to disclose that the appearance is in a representative 

capacity and conforms with the rules of professional conduct regulating lawyers); 

Rule 6-24.2 (including lobbying in the definition of “construction law”).  Thus, any 

lawyer licensed to practice in Florida who also lobbies will be forced to comply 

with SB 6B, even though the Florida Supreme Court has the exclusive jurisdiction 

to regulate the practice of law in Florida.  See Art. V, § 15, Fla. Const. 
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Appellees misconstrue Appellants’ arguments under this section when they 

state that “it would render Florida’s non-attorney lobbyists guilty of practicing law 

without a license.”  Answer Br. at 32.  What SB 6B does is invade the Florida 

Supreme Court’s exclusive jurisdiction to regulate the practice of law with regards 

to lawyers who lobby. 

Unquestionably, SB 6B affects lawyer lobbyists.  SB 6B requires a lobbyist 

to report compensation regardless of client consent; yet Rule 4-1.6 of the Rules 

Regulating The Florida Bar provides that “[a] lawyer shall not reveal information 

relating to representation of a client, except as stated in certain exceptions not 

applicable here, unless the client consents after disclosure.” 

Appellees’ reliance on Pace v. State, 368 So. 2d 340 (Fla. 1979) is 

unpersuasive.  In Pace, the appellant was charged with violation of a criminal 

statute that made illegal the solicitation of legal business.  The appellant argued, 

inter alia, that the Legislature could not criminalize conduct by a lawyer, 

committed in the course of his practice of law, unless the conduct was criminal per 

se.  See id. at 345.  This Court held that: 

The legislature, drawing upon its knowledge of conditions inimical to 
the public welfare in the community and perceiving that solicitation of 
legal business by an attorney or by others acting in his behalf 
represents a social evil which for many years had been denounced as 
an unethical practice in the legal profession, had constitutional power 
to make such practice a criminal offense. 
 

Id. 
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 SB 6B does not criminalize conduct related to lobbying and thus, Pace is 

distinguishable.  Appellants concede that the Legislature has the authority, under 

its police power, to criminalize conduct that might otherwise be within the Florida 

Supreme Court’s authority to discipline lawyers, to protect the public welfare.  SB 

6B is not such a law.  Murder, arson, assault and other crimes are also violative of 

the Rules Regulating The Florida Bar, but do not violate Article V, Section 15.  

However, as is the case here, SB 6B was not passed pursuant to the Legislature’s 

police power, and does not criminalize any of the conduct it purports to regulate 

and penalize. 

 As stated in the Initial Brief, the Pennsylvania Supreme Court’s decision in 

Gmerek v. State Ethics Comm’n, 569 Pa. 579, 807 A.2d 812 (Pa. 2002), provides 

persuasive authority for Appellants’ position and a finding that the Act is 

unconstitutional. 

CONCLUSION 

 Based on the foregoing, the Act is unconstitutional.  Accordingly, this Court 

should answer the first question that the Eleventh Circuit certified in the positive, 

the second in the negative and the third in the positive. 
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