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STATEMENT OF THE FACTS AND THE CASE 
 
Introduction.1 

 Appellant Florida Association of Professional Lobbyists, Inc., a Florida not 

for profit corporation, claims to represent the interests of individuals and business 

entities that lobby, for a fee paid by their clients or principals, the Florida 

Legislature and executive branch agencies.  (R. Doc 1 Ex. A, p. 2).  Appellants 

Guy M. Spearman, II and Ronald L. Book are individuals who are registered to 

lobby in Florida through their respective Florida companies, Appellants Spearman 

Management Group, Inc. and Ronald L. Book, P.A.  Mr. Book is also a member of 

The Florida Bar. (R. Doc 1 Ex. A, pp. 2-3).  Appellants challenge the facial 

constitutionality of Chapter 2005-359, Laws of Florida (the “Act”) that the 

Legislature passed in December of 2005 to further regulate the practice of paid 

lobbying before Florida’s legislative and executive branches. 

 Appellees the Florida Commission on Ethics (“FCOE”) and the Division of 

Legislative Information Services of the Florida Office of Information Services 

(“DLIS”) are agencies of the State of Florida charged, as further explained below, 

with implementing several of the Act’s provisions.  (R. Doc 1 Ex. A, pp. 3-4).   

                                                 
1 References to the record are designated by the  document number and page of the 
record created in the United States District Court for the Northern District of 
Florida, Tallahassee Division.  Thus, (R. Doc 126, p. 3) means that the noted 
information may be found in document number 126's page 3.    
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Appellee Marco Rubio is the current Speaker of the Florida House of 

Representatives and is the successor in interest to Mr. Allen Bense, the Speaker at 

the time of this action’s commencement.  Appellee Ken Pruitt is the President of 

the Florida Senate who succeeded Mr. Tom Lee.  All of them were sued in their 

official capacities as the presiding officers of their respective chambers.  (R. Doc 1 

Ex. A, pp. 4-5).  

The Act’s Substantive Provisions. 

 Appellants attack the constitutionality of certain of the Act’s provisions 

codified at sections 11.045 and 112.3215, Florida Statutes.  Section 11.045 

regulates legislative branch lobbying while section 112.3215 regulates executive 

branch lobbying.  Each statute generally bans lobbyist gifts and payments to 

legislators, executive branch officials and their respective staffs, requires lobbying 

firms to prepare and file quarterly compensation reports disclosing compensation 

lobbyists receive from their clients or principals, and provides for audits and 

sanctions against lobbying firms that fail or refuse to follow the Act. 

 More specifically, the Act contains provisions banning gifts and payments 

from lobbyists and their principals to those in government.  See sections 

11.045(1)(d), 11.045(4)(a), 112.3215(1)(d) and 112.3215(6)(a), Florida Statutes, 

which state in pertinent part that “no lobbyist or principal shall make, directly or 

indirectly, and no member or employee of the legislature” nor “any agency official, 
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member, or employee shall knowingly accept, directly or indirectly, any 

expenditure.”  The term “[e]xpenditure” means “a payment, distribution, loan, 

advance, reimbursement, deposit, or anything of value made by a lobbyist or 

principal for the purpose of lobbying.”   

 With respect to lobbyist compensation disclosures, the Act requires 

“lobbying firms” to file quarterly reports designating the approximate 

“compensation” paid or owed to the firm resulting from “lobbying activity” in 

broad, monetarily-defined categories.  See sections 11.045(3)(a)(1)(c) and  

112.3215(5)(a)(1)(c), Florida Statutes (“$ 0; $ 1 to $ 49,999; $ 50,000 to $ 99,999; 

$ 100,000 to $ 249,999; $ 250,000 to $ 499,999; $ 500,000 to $ 999,999; $ 1 

million or more”).   

 Lobbying firms must similarly report total compensation provided or owed 

by each “principal,” or the “person, firm, corporation or other entity which has 

employed or retained a lobbyist.”  See sections 11.045(1)(i), 112.3215(1)(i), 

11.045(3)(a)(2)(b) and 112.3215(5)(a)(2)(b), Florida Statutes (“$ 0; $ 1 to $ 9,999; 

$ 10,000 to $ 19,900; $ 20,000 to $ 29,999; $ 30,000 to $ 39,999; $ 40,000 to $ 

49,999; or $ 50,000 or more”).  For any principal providing or owing $ 50,000 or 

more, the firm must also provide the specific dollar amount of compensation 

received from each principal “rounded up or down to the nearest $ 1,000.”  Id.  

 Reportable “compensation” under the Act includes any “payment, 
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distribution, loan, advance, reimbursement, deposit, salary, fee, retainer, or 

anything of value provided or owed to a lobbying firm, directly or indirectly, by a 

principal for any lobbying activity.”  See sections 11.045(1)(b) and 112.3215(1)(c), 

Florida Statutes.  “Lobbying” the Legislature is defined as “influencing or 

attempting to influence legislative action or nonaction through oral or written 

communication or an attempt to obtain the goodwill of a member or employee of 

the Legislature.”  Section 11.045(1)(f), Florida Statutes.  For executive branch 

lobbying, the term - 

‘Lobbies’ means seeking, on behalf of another person, to 
influence an agency with respect to a decision of the 
agency in the area of policy or procurement or an attempt 
to obtain the goodwill of an agency official or employee.  
‘Lobbies’ also means influencing or attempting to 
influence, on behalf of another, the Constitution Revision 
Commission’s action or nonaction through oral or written 
communication or an attempt to obtain the goodwill of a 
member or employee of the Constitution Revision 
Commission.    

 
Section 112.3215(1)(f), Florida Statutes. 

 The Act’s challenged provisions confer only limited duties upon DLIS and 

FCOE.  Pursuant to section 11.045(3), Florida Statutes, DLIS receives and retains 

the compensation reports that legislative lobbying firms are required to prepare and 

file.  DLIS is also authorized to notify any lobbying firm of any late report filings 

and any resulting monetary fines, set by statute at $50 per day to a maximum 

amount of  $5000 per reporting  period.  Legislative lobbying firms, however, are 
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not fined for their first late report and the firm may appeal any later assessed fines 

to the General Counsel of the Office of Legislative Services who, after considering 

the circumstances of the appeal, makes a recommendation regarding the appeal’s 

disposition to the Senate President and House Speaker who in turn make the final 

decision.  See section 11.045(3)(e), Florida Statutes.       

 Pursuant to section 112.3215(5), Florida Statutes, FCOE also receives and 

retains compensation reports from executive branch lobbyists and is required to 

provide by FCOE rule for “the grounds for waiving a fine [for failure to file a 

timely compensation report], the procedures by which a lobbying firm that fails to 

timely file a report shall be notified and assessed fines, and the procedure for 

appealing the fines.”  See section 112.3215(5)(e).  The Act also authorizes FCOE 

to conduct audits of lobbying firm reports and to investigate, following either the 

filing of a sworn complaint or the receipt of audit results, potential violations 

involving executive branch lobbying.  See section 112.3215(8), Florida Statutes.     

 With respect to actual enforcement authority, the Act authorizes the 

Legislature to provide by rule for a committee of either chamber to investigate  

potential violations involving legislative lobbying.  See section 11.045(7), Florida 

Statutes.  The Act provides for the committee to report violations, together with a 

recommended penalty, either to the President of the Senate or Speaker of the 

House who are then instructed to bring the committee report and recommendation 
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before the appropriate chamber for final determination.  Id.   The House or Senate 

may select from a range of penalties: “a fine of not more than $5,000, reprimand, 

censure, probation, or prohibition from lobbying for a period of time not to exceed 

24 months.”  Id.   

 With respect to executive branch lobbying violations, upon an FCOE finding 

of probable cause, the Act directs the agency to report its findings to the Governor 

and Cabinet who may then “reprimand the violator, censure the violator, . . . 

prohibit the violator from lobbying all agencies for a period not to exceed 2 years,” 

or “[i]f the violator is a lobbying firm, . . . assess a fine of not more than  $5,000 to 

be deposited in the Executive Branch Lobby Registration Trust Fund.”  See 

sections 112.3215(9) and (10), Florida Statutes.  

 With respect to the clarity of the Act’s provisions, the Act provides 

mechanisms for obtaining advisory opinions for “[a]ny person . . . in doubt about 

the applicability and interpretation of [the Act] to himself or herself in a particular 

context.”  See sections 11.045(5) and 112.3215(11), Florida Statutes.  None of the 

Appellants has sought any advisory opinion.  (R. Doc 126, p. 12).  

The Act’s Passage. 

 The Legislature passed the Act at a special legislative session convened on 

December 5 - 8, 2005, by Governor Bush’s Proclamation.  (R. Doc 1 Ex. A, pp. 7-

8; R. Doc 122-3, pp. 40-41).   On December 5, 2005, the first day of the special 
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session,  the legislation at issue was introduced in the Florida Senate as Senate Bill 

6-B (“SB 6-B”).  (R. Doc 1 Ex. A, p. 8; R. Doc 122-6. p. 27).  Also on December 

5, 2005, House Bill 63B (“HB 63-B”) - a bill to be entitled “An act relating to 

lobbying,” that also dealt with lobbying regulation in the form of compensation 

disclosures and expenditure limitations, was introduced in the House of 

Representatives.  (R. Doc 122-5, p. 22).  Because the subject matter of both bills 

was outside the purview of the call of the Governor for the special session, they 

were introduced by the consent of two-thirds of the membership of the respective 

houses, as required by Art. III, §3(c)(1), Fla. Const.    

 On December 8, 2005, SB 6-B was read in the Senate a second and third 

time and duly  passed.  (R. Doc 1 Ex. A, p. 9; R. Doc 122-7, p. 33).  That same 

day, the House passed SB 6-B after it was introduced as outside the call for the 

special session by a two-thirds vote, and after the House expressly waived, as it is 

allowed to do, the three-separate-days reading requirement of Art. III, §7, Fla. 

Const.  (R. Doc 122-8, p. 17).  Specifically, the House Journal for December 8, 

2005, states in pertinent part as follows: 

[SB 6-B] was read the first time by title.  On motion by 
Rep. Reagan, the rules were waived and the bill was read 
the second time by title.   

 
Rep. Goodlette moved that SB 6-B be admitted for 
introduction, the Speaker having ruled the measure was 
outside the purview of the [Governor’s Proclamation] 
Call. 
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The motion was agreed to by the required constitutional 
two-thirds vote. 

 
On motion by Rep. Reagan, the rules were waived and 
SB 6-B was read the third time by title. 

 
(R. Doc 122-8, p. 17, emphasis added).  

 Governor Bush approved SB 6-B on December 20, 2005, and the Act 

became law upon being filed with the Florida Secretary of State on the same date.  

(R. Doc 1 Ex. A, Attach. A, p. 24).  After the Act’s passage, the Speaker of the 

Florida House of Representatives and the Senate President promulgated Interim 

Lobbying Guidelines to assist lobbyists in complying with the Act’s provisions 

(the “Guidelines”).  (R. Doc 1 Ex. A, Attach. B).      

Proceedings Before the United States District Court. 

 Appellants commenced this action on February 17, 2006, in the Circuit 

Court for the Second Judicial Circuit, Leon County Florida.  (R. Doc 1 Ex. A, p. 

1).  Their Complaint for Declaratory and Injunctive Relief generally claimed that 

the Act was not validly passed under the Florida Constitution and  infringed upon 

the Court’s authority to regulate the practice of law.  Appellants also contended 

that the Act violated their rights under the United States and Florida Constitutions 

to due process, privacy and equal protection and also contravened separation of 

powers doctrines arising under the Florida Constitution.  The Complaint sought 

entry of a declaratory judgment finding the Act facially unconstitutional, as well as 
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preliminary and permanent injunctions prohibiting the Act’s enforcement.  (R. Doc 

1 Ex. A, pp. 1-45).  No Appellant claimed, however, that the Act has been 

unconstitutionally applied to them or anyone else.    

 Appellees, noting the presence of federal questions, timely removed the 

action on March 13, 2006, to the United States District Court for the Northern 

District of Florida.  (R. Doc 1, p. 1).  On May 12, 2006, the District Court, Hon. 

Stephan P. Mickle, denied Appellants’ Motion for Preliminary Injunction and for 

Entry of Final Judgment after generally finding that Appellants were unlikely to 

succeed on any of their claims that the Act was facially unconstitutional.  (R. Doc 

80).  Specifically, the District Court found that the Act had been properly enacted, 

did not impermissibly infringe upon the Court’s regulatory authority over the 

practice of law, did not violate any other separation of powers doctrine, was neither 

vague nor overly broad, and did not violate free speech, association, equal 

protection, privacy or due process rights guaranteed by the Florida or United States 

Constitutions.  

 Appellees moved for entry of final summary judgment.  (R. Doc 85).  The 

District Court granted that motion on December 28, 2006, after finding the Act 

constitutional in all respects (R. Doc 126, hereinafter the “Order”). 

 Appellants on appeal to the Eleventh Circuit Court of Appeals abandoned 

any claims that the Act violated any state or federal right of privacy, free speech or 
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association, any guarantee of equal protection or any due process right to trial by 

jury.  Appellants instead argued that the Act was improperly passed, violates 

separation of powers doctrines, and infringes upon the Court’s regulatory authority 

over the practice of law, all in contravention of the Florida Constitution.   

Appellees also contended that the Act was unconstitutionally vague and overbroad.   

 The Eleventh Circuit in its opinion Florida Ass’n of Professional Lobbyists, 

Inc. v. Division of Legislative Information Services, 525 F.3d 1073 (11th Cir. 2008) 

found the Act was neither unconstitutionally vague nor overly broad and certified 

the three questions now pending before the Court. 

Related State-Court Proceedings 

 Two individual lobbyists represented by the same counsel to these 

Appellants commenced in the Leon County Circuit Court the action styled Brenda 

D. Dickinson and Vicki A. Woolridge v. Div. of Admin. Services, Case No. 2006 

CA 2474 to also challenge the facial constitutionality of the Act.  Those Plaintiffs 

similarly argued, among other things, that the Act was not properly passed and 

violated Florida’s separation of powers doctrine.   

 Circuit Judge Terry P. Lewis, after receiving full briefings and conducting a 

hearing, entered Final Summary Judgment on June 25, 2007, finding the Act 

facially constitutional.2  Regarding any issues related to the proper passage of the 

                                                 
2  A copy of the opinion was filed with the Eleventh Circuit Court of Appeal as 

10 
 



Act, the trial court  found that “[f]or the reasons set forth in Judge Mickle’s Order . 

. . the Legislation was passed in accordance with constitutional requirements.”  In 

rejecting any separation of powers arguments, Judge Lewis also held that: 

[t]he authority to control, regulate, and otherwise 
determine the appropriate conduct of those that come 
before it, who otherwise attempt to influence the 
legislative process, is an inherent power necessarily 
reserved to the Legislature so that it may carry out its 
legislative purpose. 

 
Judge Lewis also found an implied right of judicial review if the Legislature were 

to attempt to interpret or enforce the Act contrary to lobbyists’ statutory or 

constitutional rights.3 

SUMMARY OF THE ARGUMENT 

 The Act was properly passed into law.  Moreover, none of the Act’s 

provisions violate the separation of powers doctrine, or improperly intrude on this 

Court’s authority to regulate the practice of law, for each of these reasons: 

 Question I.  The Act’s provisions providing for legislative committee 

advisory opinions, investigations into potential violations of the Act, and 

disciplinary recommendations to the Legislature do not violate the Florida 

                                                                                                                                                             
supplemental authority. 
 

3 The matter is on appeal to the First District Court of Appeal, which entered an 
order on June 30 staying the matter until the disposition of this case. 
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Constitution’s separation of powers doctrine.  In passing the Act and providing for 

this regulatory and enforcement regime, the Legislature as a co-equal branch of 

government properly exercised its own inherent and exclusive authority over such 

matters.  Such disciplinary authority is akin to the well-recognized, inherent 

authority vested in courts to discipline parties coming before judges.  In the 

exercise of their inherent authority to sanction contempt, the courts act, without 

any constitutional infirmity, in appellants’ words as “judge, jury, and executioner.”  

 The Legislature may act in the same manner.  Because it has exclusive 

authority over the practice of lobbying, the Legislature is free to exercise that 

authority and impose discipline without the participation of the other branches.  In 

fact, the separation of powers doctrine prevents any other branch of government 

from exercising this power. 

Even if that were not the case, the Act does not intrude upon any powers 

reserved exclusively to the judiciary, a necessary finding before any separation of 

powers violation may occur.  The Act’s procedures to obtain advisory opinions are 

therefore constitutional; in fact, Florida courts require that a party seek such 

available opinions prior to any attempt to invoke any judicial power.   

 The fact that the Act does not provide an express right of judicial review is 

also not constitutionally suspect because there is no right of appeal from 

administrative determinations such as those the Act contemplates.  In any event, 
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Florida courts on an as-applied basis may review any lobbyist investigations or 

sanctions that allegedly violate a lobbyist’s fundamental rights.    

 Finally, the Act provides for only non-criminal sanctions.  Therefore, any 

disciplinary proceedings brought under the Act cannot usurp any prosecutorial 

power reserved to Florida’s executive branch. 

 Question II.  The Florida Legislature also followed all Florida constitutional 

requirements in passing SB-6 prior to its becoming the Act.  Following proper 

introduction and passage by the Senate, the House Journal reflects that the chamber 

also properly passed the Act after electing to waive the additional requirement that 

the bill be read on three separate days.  The House was constitutionally allowed to 

pass the Act in that manner.   

 Even if that were not true, according to the House Journal, the subject of 

lobbyist regulation had already been introduced in the House through the 

introduction of a related bill and prior to SB-6 being taken up and read twice in the 

House.  After the chamber then took the precautionary step of separately 

introducing SB-6, the bill was then read a third time without any requirement to 

revert back to first and second readings.  Therefore, even if the House had not 

waived the three-day reading requirement, which it had, the bill was in fact read 

three times before passage, thereby satisfying all constitutional requirements.     

 Question III.  Any argument that the Act infringes on the authority of this 
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Court to regulate the practice of law is also without merit.  Lobbying does not 

constitute the practice of law.  Even if it did, the Legislature is still authorized 

under Florida’s Constitution, without running afoul of this Court’s authority to 

regulate the practice of law, to pass laws of general applicability that also 

incidentally act to regulate the conduct of attorneys.   

 Conclusion.  The Court should therefore find the Act facially constitutional 

in all respects.  Specifically, in responding to the certified questions, the Court 

should hold that the Act does not violate the separation of powers doctrine, was 

properly passed, and does not intrude on the Court’s authority to regulate the legal 

profession. 

ARGUMENT 

General Principles of Law Applicable to Lobbying 
Regulations and Facial Challenges to a Florida Statute’s Constitutionality 

 “Florida, like every other state in the union, has enacted legislation 

regulating the conduct of those who ‘lobby’ the state’s legislative or executive 

officials.”  Florida League of Prof’l Lobbyists v. Meggs, 87 F.3d 457, 461 (11th 

Cir. 1996).  The purpose of lobbying regulation generally, and the specific 

legislation at issue, is to protect the public interest by prohibiting exchanges of 

value for political favors between lobbyists and government officials, and by 

increasing transparency through reporting of compensation paid to those who 

attempt to influence government officials in the conduct of the People’s business.  
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See section 11.044 and 112.3213, Florida Statutes, stating in pertinent part with 

respect to legislative and executive branch lobbying regulation that: 

the Legislature finds that preservation of the integrity of 
the governmental decisionmaking process is essential to 
the continued functioning of an open government.  
Therefore, in order to preserve and maintain the integrity 
of the process and to better inform the citizens of the 
efforts to influence [legislative or executive] branch 
action, the Legislature finds it necessary to require the 
public disclosure of the identity, expenditures, and 
activities of certain persons who attempt to influence 
actions of the [legislative or executive] branch.   

 
 The Legislature has expressly found in sections 11.044 and 112.3213, 

Florida Statutes, that Florida’s interest in regulating the activities of lobbyists is 

compelling.  Absent regulation of lobbying activities, “the voice of the people may 

all too easily be drowned out by the voice of special interest groups seeking 

favored treatment while masquerading as proponents of the public weal.”  United 

States v. Harriss, 347 U.S. 612, 625, 74 S.Ct. 808, 816 (1954) (upholding 

constitutionality of federal lobbying regulation act).  “Even if lobbyists have no 

intention of directly purchasing favorable treatment, appearances may be 

otherwise.”  North Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 705, 715 (4th 

Cir. 1999).   

 Lobbying regulations, such as the Act at issue here, protect the voting 

public’s ability “to evaluate the performance of their elected officials in terms of 

representation of [their interests] in contradistinction to those interests represented 
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by lobbyists.”  ACLU of New Jersey v. New Jersey Election Law Enforcement 

Comm’n, 509 F. Supp. 1123, 1129 (D.N.J. 1981).  Such regulations also aid in the 

prevention of corruption.  See United States v. Sawyer, 239 F.3d 31 (1st Cir. 1999) 

(violation of state gift expenditure ban supported federal wire fraud conviction).  

 Despite the State’s compelling interest in lobbying regulation, Appellants 

ask this Court to hold the Act unconstitutional on its face.  However, “a 

determination that a statute is facially unconstitutional means that no set of 

circumstances exists under which the statute would be valid,”  Florida Dep’t of 

Revenue v. Gainesville, 918 So. 2d 250, 256 (Fla. 2005) and, therefore, a “facial 

challenge to a legislative Act is . . . the most difficult challenge to mount 

successfully....”  United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095, 2100 

(1987).   

 Appellants’ task is all the more difficult because Florida courts are 

“obligated to accord legislative acts a presumption of constitutionality and to 

construe challenged legislation to effect a constitutional outcome whenever 

possible.”  Florida Dep’t of Revenue v. Howard, 916 So. 2d 640, 642 (Fla. 2005).  

Accordingly, this Court must construe statutes in a manner that preserves their 

constitutionality, even in circumstances where other constructions of questionable 

constitutionality are possible.  See State v. Presidential Women’s Ctr., 937 So. 2d 

114, 116 (Fla. 2006) (“[W]hen two constructions of a statute are possible, one of 
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which is of questionable constitutionality, the statute must be construed so as to 

avoid any violation of the constitution.”).  All of Appellants’ constitutional 

challenges are invalid under these standards.4 

FIRST QUESTION 

Whether the Provisions of Section 11.045 that Authorize Designated 
Committees of the Legislature to Issue Advisory Opinions, to Investigate 
Violations of the Act, and to Recommend Punishment for Approval by the 
Full Legislature Violate Florida’s Separation of Powers Doctrine? 
 
 Appellants generally claim the Act encroaches on the powers of both the 

executive and judicial branches of government in contravention of Art. II, §3, Fla. 

Const., providing for the separation of powers between Florida’s three branches of 

government.  Appellants specifically appear to assert that the Act improperly 

infringes on the authority of Florida’s judiciary by (i) allowing for the issuance of 

legislative advisory opinions interpreting and applying the Act to particularized 

circumstances, and (ii) authorizing each committee to investigate alleged violations 

of the Act and make disciplinary recommendations to the Legislature which may 

then vote to adopt appropriate sanctions from a range of legislative options, all 

                                                 
4 Even assuming the Appellants could succeed in challenging any of the Act’s 
individual provisions, it does not follow that the whole Act is rendered 
unenforceable, particularly where in the case of this legislation its disclosure, 
expenditure, investigatory, and disciplinary provisions are severable from one 
another.  Florida law requires that the unconstitutional part of a challenged statute 
be excised, leaving the rest intact and in force, so long as doing so does not defeat 
the purpose of the statute and leaves in place a law that is complete.  See, e.g., Ray 
v. Mortham, 742 So. 2d 1276, 1280 (Fla. 1999).   
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without an express avenue of judicial review.  Appellants also appear to argue that 

the Act allows the Legislature to exercise prosecutorial power when conducting 

investigations into alleged violations of the Act and bringing sanction proceedings 

in contravention of the alleged, exclusive authority of the executive branch.  None 

of these arguments is valid, however, for several reasons. 

 Art. II, § 3, Fla. Const. provides that: 

The powers of state government shall be divided into 
legislative, executive and judicial branches.  No person 
belonging to one branch shall exercise any powers 
appertaining to either of the other branches unless 
expressly provided herein.   

 
While this provision “prohibits the unlawful encroachment by one branch [of 

government] upon the powers of another . . . [the] prohibition is directed only to 

those powers which belong exclusively to a single branch of government.”   State v. 

Palmer, 791 So. 2d 1181, 1183 (Fla. 1st DCA 2001) (emphasis added).   

  As this Court emphasized only four days ago, the “provisions [of Art II § 3] 

are not specific. . . [i]n fact, as we first noted 100 years ago, the state constitution 

does not exhaustively list each branch’s powers.” Florida House of 

Representatives v. Crist, SCO7-2154 at 19 (Fla. July 3, 2008), citing State v. 

Atlantic Coast Line R.R. Co., 47 So. 969, 974 (Fla. 1908). This Court reaffirmed 

the principle that “[t]he legislative branch looks to the Constitution not for sources 

of power but for limitations upon power.” Id at 19. As the Court further explained: 
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A branch has ‘the inherent right to accomplish all objects 
naturally within the orbit of that department, not 
expressly limited by the fact of the existence of a similar 
power elsewhere or the express limitations in the 
constitution.’ Sun Ins. Office, Ltd. v. Clay, 133 So. 2d 
735, 742 (Fla. 1961) . . . As we noted over seventy-five 
years ago, what determines whether a particular function 
is legislative, executive, or judicial ‘so that it may be 
exercised by appropriate officers of the proper 
department’ is not ‘the name given to the function or to 
the officer who performs it’ but the ‘essential nature and 
effect of the governmental function to be performed.’ 
Florida Motor Lines v. Railroad Comm‘rs, 129 So. 876, 
881 (Fla. 1930).  

 
The House argues that . . . powers not specifically 
assigned to the governor belong[] to the Legislature. 
Albeit many years ago and under different circumstances, 
we have implied as much . . . if limitations [upon the 
Legislature’s power] are not found to exist, its discretion 
reasonably exercised may not be disturbed by the judicial 
branch of the government...[t]he test of legislative power 
is constitutional restriction; what the people have not said 
in their organic law their representatives shall not do, 
they may do. 

 
Id. at 19-20 ( some citations and internal quotations omitted).  See also Amos v. 

Mathews, 126 So. 308 (Fla. 1930) (Florida Constitution is a limitation of 

governmental power, not a grant).  

  Florida’s Constitution neither grants the exclusive authority to the executive 

or judicial branches to regulate legislative lobbyists nor in any way restricts the 

Legislature’s authority to do so.  Both Judges Mickle and Lewis supported their 

rulings with those precise findings.  In this case, however, it may also be said that 
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it is indeed the exclusive prerogative of the Legislature - not the executive or 

judicial branches - to regulate lobbyists coming before it.  Florida courts 

consistently recognize that the Florida Legislature has the inherent authority to 

adopt codes of conduct, see In re The Florida Bar, 316 So. 2d 45, 48 (Fla. 1975), 

and enjoys all other inherent powers necessary to the carrying out of its express, 

legislative functions.  See Girardeau v. State, 403 So. 2d 513, 515 (Fla. 1st DCA 

1981).       

  This understanding of inherent legislative powers is the same at the federal 

level.  As the Supreme Court of the United States recognized in Harriss, 347 U.S. 

at 625, congressional authority to regulate legislative lobbyists derives from the 

inherent right of each branch of government to govern the conduct of those who 

appear before it.  

This Court’s decision in Petition of Florida State Bar Association, 40 So.2d 

902, 906-908 (Fla. 1949), is instructive in that regard.  In that case, the Court 

acknowledged the judiciary’s inherent authority to regulate the lawyers who appear 

before it, explaining that the “the law practice is so intimately connected with the 

exercise of judicial power in the administration of justice that the right to define 

and regulate the practice naturally and logically belongs to the judicial branch of 

the government.”  Id. at 907.  Similarly, the practice of lobbying is so intimately 

connected with the exercise of legislative power that the right to define and 
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regulate it naturally and logically belongs to the Legislature.  The Court explained 

further that “the admission and disbarment of attorneys was a judicial and not a 

legislative act” and that even “apart from any statutory law, a court of record has 

the inherent power to provide the necessary assistance as a means of conducting its 

business.”  Id. at 907 (emphasis added), citing Laughlin v. Clephane, 77 F. Supp. 

103 (D.D.C. 1947).  The Legislature has the same inherent power to deal with 

lobbyists who appear before it, because their profession is intimately connected 

with the legislative process, and they have historically been an integral part of that 

process since the founding of the Republic.5   

   Finally, the Court in Petition of Florida State Bar recognized “that in those 

matters which are purely and essentially judicial the judiciary may chart its course 

without interference from other departments.” Id. (emphasis added).  The practice 

of lobbying is “purely and essentially” legislative because lobbyists by definition 

attempt to influence Legislators and/or the outcome of the legislative process on 

behalf of clients having interests affected by legislation. See section 11.045(1)(b), 

Florida Statutes defining “lobbying” the Legislature as “influencing or attempting 

to influence legislative action or nonaction through oral or written communication 

or an attempt to obtain the goodwill of a member or employee of the Legislature.”  
                                                 
5  See also Advisory Opinion on Constitutionality of 1975 PA 227 (Questions 2-10), 
396 Mich. 465, 513, 242 N.W.2d 3, 23 (1976); Campbell v. Commonwealth, 17 
S.W.2d 227, 229 (Ky. App. 1929), both of which recognize a legislature’s inherent 
right to regulate lobbyists. 
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Consequently, if Petition of Florida State Bar Association means anything, the 

Legislature must have the inherent power to regulate and discipline lobbyists 

“without interference from other departments,” just as this Court may discipline 

lawyers. 

The concept of one branch regulating the conduct and practice of those who 

appear before it “without interference from other departments” is therefore hardly a 

novel one. It is applied frequently in proceedings before the courts. See Walker v. 

Bentley , 678 So. 2d 1265, 1267 (Fla. 1996) (finding that “the power of a court to 

punish for contempt is an inherent one that exists independent of any statutory 

grant of authority and is essential to the execution, maintenance, and integrity of 

the judiciary” and, therefore, any attempt by the Legislature to usurp or do away 

with this power would violate the separation of powers doctrine).  After all, who 

but the judiciary governs the conduct of the attorneys who appear before the 

judicial branch in this state?  Who but the judiciary summons jurors with the threat 

of contempt when they fail to appear for jury duty? Who but the judiciary puts 

reporters in jail when they defy court orders?  Who but the judiciary fines lawyers 

and sentences them to jail when they show patent disrespect to trial judges?  Who 

but the judiciary conducts hearings and has the power to remove judges from their 

chosen vocation and elective office when they violate judicial canons?  If the 

power to regulate and discipline lawyers or lobbyists exists, for one branch or the 
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other, then the right to exercise that power without interference also must exist. 

The common power of the judicial and legislative branches to punish 

contempt is also instructive.  As the Supreme Court of the United States has held, 

the power is inherent in Congress, just as it is in the courts of the United States, 

and neither branch requires the authorization or cooperation of the other to exercise 

this power.  See Groppi v Leslie, 404 U.S. 496, 92 S.Ct. 582 (1972); Jurney v. 

McCracken, 294 U.S. 125, 55 S.Ct. 375 (1935); Anderson v. Dunn, 6 Wheat. 204 

(1821).  As Groppi makes clear, Congress and the state legislatures may punish 

contemptuous conduct as long as the procedures followed comport with due 

process.  404 U.S. at 499-500.  The same reasoning would apply to regulation of 

lobbying.  The legislature must afford due process, but it has no constitutional 

obligation to share its power to discipline lobbyists with the other branches of 

government.   

Against this constitutional backdrop, Appellants decry the supposed 

draconian impact of the Act, which according to them wrongly permits the 

Legislature to act as “prosecutor, judge and jury.”  No one argues, however, that 

the judicial branch lacks the authority to impose and enforce its own rules upon 

those who appear before it.  Nor does anyone claim the courts are usurping the 

executive power to enforce the law in a contempt proceeding that are initiated by, 

presided over by and enforced by the courts, without a statutory grant, without any 
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executive involvement, and without an indictment, a formal prosecution, or a 

charging document.  Because courts have the inherent power to regulate and 

sanction those who appear before them, they cannot be said to have 

unconstitutionally set themselves up as “prosecutor, judge, jury and executioner” 

in such instances.  In the same manner, the Legislature has the inherent authority to 

govern those who appear before it with no interference from the other branches. 

In any event, the Florida Constitution provides that in order to have a 

separation of powers violation, the complainant must show that the targeted branch 

of government is exercising a power reserved exclusively to another branch. See 

Chiles v. Phelps, 714 So. 2d 453, 458 (Fla. 1998).  See also Bush v. Schiavo, 885 

So. 2d 321, 329 (Fla. 2004).  It is not enough that the power in question is a shared 

power. At best, all the Appellants have alleged is that the Legislature is exercising 

a type of power also wielded by the judicial or executive branches.  That is not 

enough to sustain a constitutional challenge to the Act. 

 Appellants’ more specific argument that a legislative committee’s ability to 

issue advisory opinions under the Act infringes on the prerogative of the Florida 

judiciary is equally unfounded.  In fact, Florida courts typically require litigants in 

Appellants’ position to exhaust any available administrative remedies, including 

the ability to seek advisory opinions from enforcing or reviewing agencies, before 

invoking any judicial power.  See, e.g., Florida Marine Fisheries Comm’n v. 
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Pringle, 736 So. 2d 17, 20 (Fla. 1st DCA 1999) (“It is improper, if administrative 

remedies are adequate, to seek relief in the circuit court before those remedies are 

exhausted. . . . [O]nce the administrative process runs its course, the supposed need 

for judicial intervention may disappear, and judicial resources may be  

conserved”).  The Appellants’ ability to seek advisory opinions regarding the 

specific applicability of the Act’s provisions therefore does not unconstitutionally 

infringe on the exclusive prerogatives of the Florida judiciary. 

 Appellants also argue the Act is facially unconstitutional on separation of 

powers grounds because it fails to provide an express avenue of judicial review.6  

No provision of the Florida Constitution, however, compels judicial review of the 

Legislature’s enforcement decisions under the Act.7  Therefore the Act cannot be 

                                                 
6  Appellants intimate that in the absence of an express right of judicial review, 
Florida’s legislators in carrying out the Act’s provisions will necessarily act in an 
arbitrary or capricious manner.  Appellants are unable, however, to offer any 
examples of any unfair treatment that Appellants or anyone else have suffered at 
the hands of the legislative leadership or any officials charged with enforcing the 
Act.  In fact, Appellants do not allege that there have been any enforcement 
proceedings at all.  In any event, when there are legislative investigations into 
potential violations of the Act, it is incumbent on all courts to presume that the 
legislative leadership and any committees will only act in a proper and fair manner.  
See Williams v. Smith, 360 So. 2d 417, 421 n. 9 (Fla. 1978) (legislators have sworn 
to uphold the Constitution and “are presumed to act in a lawful manner”); In re 
Graham, 104 So. 2d 16, 18 (Fla. 1958) (court would not presume that committee 
would exceed its investigatory authority); see also United States Postal Serv. v. 
Gregory, 534 U.S. 1, 10, 122 S. Ct. 431, 436 (2001) (presumption of correctness 
attached to disciplinary proceedings of administrative agencies). 
 

7  While the Constitution grants a right of appeal from all final judgments of trial 
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facially unconstitutional.  As this Court has held:  

[U]nless legislation be clearly contrary to some express 
or necessarily implied prohibition found in the 
Constitution, the courts are without authority to declare 
legislative Acts invalid.  The Legislature may exercise 
any lawmaking power that is not forbidden by organic 
law.  The legislature’s power is inherent, though it may 
be limited by the constitution.  Thus, the legislature 
‘looks to the Constitution for limitations on its power and 
if not found to exist its discretion reasonably exercised is 
the sole brake on the enactment of legislation.’ 

 
Phelps, 714 So. 2d at 458 (citations omitted).8   
 
 Furthermore, no one contends that the Legislature can regulate lobbyists in a 

manner that deprives them of fundamental rights or that Appellants would be 

without judicial remedies in such circumstances.  In any event, the availability of 

any common law right of judicial review should be considered and tested only 

                                                                                                                                                             
courts, it authorizes appeal from administrative proceedings like those the Act 
contemplates only when provided by statute.  See Rothermel v. Florida Parole 
and Prob. Comm’n, 441 So.2d 663, 665 (Fla. 1st DCA 1983) (“the right to appeal 
from administrative action is as ‘prescribed by general law.’  Article V, Section 
4(b)(2) . . . That right cannot rise to the level of a vested right if the legislature 
may alter it as was done in this case.”) (citations omitted). 

 
8 Although the Appellants in their Initial Brief also seek in passing to characterize 
their separation of powers argument as a violation of their alleged rights to due 
process, because they failed to raise a due process challenge in their Complaint, 
they may not now assert it on appeal.  See Dober v. Worrell, 401 So. 2d 1322, 
1324 (Fla. 1981).  In any event, due process does not require appellate review.  See  
McKane v Durston, 153 US 684, 688, 14 S.Ct. 913, 915 (1894): Griffin v Illinois, 
351 US 12, 18, 76 S.Ct. 585, 590 (1956). See also Pennzoil Co. v. Texaco, Inc., 
481 US 1, 32 n. 4, 107 S.Ct. 1519, 1536 n. 4 (1987)(Stevens, J., concurring in the 
judgment).     
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within the context of an as-applied challenge to the Act’s enforcement, not a facial 

challenge to the validity of the entire Act.  See Florida Ass’n of Professional 

Lobbyists v. Div. of Legislative Information Services, 431 F. Supp. 2d 1228 (N.D. 

Fla. 2006), citing Nelson v. Lindsey, 10 So. 2d 131 (Fla. 1942).  

 Finally, the Act does not encroach on any prosecutorial power reserved 

exclusively to Florida’s executive branch.  Any investigations under the Act, and 

the assessment of any sanction, are all non-criminal and, as such, are not matters 

for which a prosecutor must be appointed in order to satisfy any requirements of 

the separation of powers doctrine.  See State v. Johnson, 345 So. 2d 1069, 1071 

(Fla. 1977) (procedure to adjudicate  non-criminal motor  vehicle violations  under 

which the functions of hearing officer and prosecutor were arguably combined did 

not violate the separation of powers doctrine). 

 Because the Act does not violate the separation of powers doctrine, the 

Court should answer the first certified question in the negative. 

SECOND QUESTION 

Whether the Florida House of Representatives Validly Passed the Act Under 
Article 3, Section 7 of the Florida Constitution, Notwithstanding that the Bill 
Was Not Read on Three Separate Days After It Was Properly Introduced? 
 
 Appellants claim the Act was not validly enacted because it allegedly was 

not read three times after introduction in the House.  Appellants’ argument, and its 

proper refutation, implicate two provisions of the Florida Constitution.  Art. III, 

27 
 



§3(c)(1), Fla. Const. provides that in a special session convened by the Governor’s 

proclamation, “only such legislative business may be transacted as [is] within the 

purview of the proclamation. . . or is introduced by consent of two-thirds of the 

membership of each house.”  Art. III, § 7, Fla. Const. then provides that for a bill 

to be validly enacted, it “must be read in each house on three separate days, unless 

the rule is waived by two-thirds vote.”    

 In this case, the subject matter of the Act, i.e., lobbying regulation, was 

outside the purview of the Governor’s call for the special session.  In full 

compliance with Art. III, § 3(c)(1), SB 6-B was introduced in the Senate by the 

required two-thirds vote. (R3 396,  ¶28), and HB 63-B, dealing with the identical 

subject matter, was similarly introduced in the House.  (R 3 397, ¶29).  At that 

point, i.e., before the House even began consideration of SB 6-B, the “legislative 

business” of lobbying regulation had already been introduced in each chamber. 

 Because HB 63-B had already introduced the subject matter of lobbying 

regulation, the House was not required to separately introduce SB 6-B by two-

thirds vote before considering the bill on first and second readings.  Nor was the 

House required to revert back to first reading if the chamber elected to separately 

introduce SB 6-B after it had already been read a first and second time. Because 

the subject matter of the legislation had already been introduced, both the U.S. 

District Court and Circuit Judge Lewis found that SB 6-B did not have to be 
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separately introduced before being considered by the House. Notably, the 

Appellants failed entirely to address this issue in their Initial Brief.  In any event, 

the House elected, perhaps out of an abundance of caution, to introduce SB 6-B 

itself by the required two-third vote, leaving no party with any argument that the 

legislation had not been properly introduced in accordance with Art. III, § 3(c)(1). 

 Art. III, § 7, Fla. Const. provides that a bill “must be read in each house on 

three separate days, unless this rule is waived by two-thirds vote.”  (Emphasis 

added).  After the House voted to introduce SB 6-B, the House Journal recites that 

“the rules were waived and SB 6-B was read a third time by title.”   (R5 881-882).   

 The “rules” expressly waived included the three-day reading requirement 

and Appellants do not even attempt to argue to the contrary or, indeed, offer any 

other explanation for what appears on the face of the legislative journal. Therefore,  

it was not necessary for the bill to be read in the House on three separate days 

before proceeding to final passage.  See FAPL, 431 F. Supp. 2d at 1233.   

 Even if that were not the case, SB 6-B was in fact read three times after the 

House had introduced the subject of lobbyist regulation through the prior 

introduction of HB 63-B.  Specifically, the bill was read twice and again a third 

time after the House voted to introduce SB 6-B.  Accordingly, the constitutional, 

three-reading requirement was either satisfied or properly waived.  Under either 
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scenario, the Act was properly passed.9 

 Most importantly, all of the foregoing is conclusively demonstrated merely 

by reference to the House and Senate Journals related to the consideration and 

passage of SB 6-B.   “When enrolled, signed, and filed, acts of the legislature are 

prima facie valid.”  State v. Kaufman, 430 So. 2d 904, 905 (Fla. 1983).  Where, as 

in this case, the legislative journals confirm the satisfaction of all constitutional 

conditions precedent to the Act’s promulgation, including those set forth at Art. III, 

§ 3(c)(1) and Art. III, § 7, “[c]ourts have no power to review and nullify legislative 

proceedings....”  Id. 

 After applying these same standards to the Act, Judge Lewis adopted the 

findings of U.S. District Judge Mickle who found that “a review of the legislative 

journal shows compliance with both of the constitutional requirements” relied on 

by Appellants.  See FAPL, 431 F. Supp. 2d at 1233.  The record fully supports that 

finding and, therefore, the Court should answer the second certified question in the 

affirmative.  

                                                 
9 The Eleventh Circuit was therefore simply incorrect when in posing its second 
certified question, it implied that SB 6-B had to be read on three occasions after 
the bill was itself introduced. 
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THIRD QUESTION 

Whether the Act Violates the Exclusive Jurisdiction of the Florida Supreme 
Court Under Article V, Section 15 of the Florida Constitution by Regulating 
the Lobbying Activities of Lawyers? 
 
 Appellants next argue that the Act invades the jurisdiction of this Court “to 

regulate the admission of persons to the practice of law” and “to discipline those 

admitted” under Art. V, §15, Fla. Const.  This argument is without merit.   The fact 

that some lobbyists happen to be lawyers does not compel or even lead to the 

conclusion that lobbying constitutes the practice of law.  Moreover, Art. V, §15 

does not preclude the Legislature from exercising its authority to enact laws for the 

general public welfare which govern the conduct of all of Florida’s citizens, 

including those citizens who happen to be members of The Florida Bar.    

This Court has found that “the practice of law” in Florida “requires that the 

persons giving such advice possess legal skill and a  knowledge of the law greater 

than that possessed by the average citizen.”  The Florida Bar v. Neiman, 816 So.2d 

587, 596 (Fla. 2002). There is nothing about the Act’s definitions of “lobbying” or 

“lobbies” which suggests that lobbyists must possess such superior legal 

knowledge or skills.10  While there are lawyer lobbyists who are subject  to the 

                                                 
10 Section 11.045(1)(f), Florida Statutes (2006) defines legislative “lobbying” as 
“influencing or attempting to influence legislative action or nonaction through 
oral or written communication or an attempt to obtain the goodwill of a member 
or employee of the Legislature.”  As to the executive branch, section 
112.3215(1)(f), Florida Statutes (2006) defines the term “lobbies” as “seeking, on 
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requirements of the Act, this in no way supports the notion that “lobbying” is the 

practice of law.  It has long been recognized that:  

[A]n attorney is [often] engaged for services beyond his 
professional franchise.  He may lawfully render such 
services, not because they are the practice of law, but 
rather because an attorney is not restricted to the practice 
of his profession.  So, although an attorney may be 
engaged to address the Legislature, the practice of law 
does not embrace the exclusive right to advocate or 
oppose bills in the legislative precincts. 

 
Reilly v. Ozzard, 166 A.2d 360, 367-68 (N.J. 1961).   

 If Appellants’ reading of Art. V, §15 were adopted, it would render Florida’s 

non-attorney lobbyists guilty of practicing law without a license.  Other 

jurisdictions have therefore held that lobbying does not constitute the practice of 

law, or have distinguished lobbying from the practice of law.  See Reilly, 166 A.2d 

at 367-68 (“Lobbying is not a part of the practice of law.”); Kavanagh v. County of 

Will, 689 N.E.2d 299, 303 (Ill.App. 1997)(court expressly distinguished between 

lobbying and the practice of law – county ordinance was “[n]ot specifically aimed 

at the activities of lawyer-lobbyists and does not attempt to punish them for 

misconduct in their role as lawyers; rather, it seeks to further the public interest by 

regulating the activities of all lobbyists  . . .[and] [the] county ordinance does not 
                                                                                                                                                             
behalf of another person, to influence an agency with respect to a decision of the 
agency in the area of policy or procurement or an attempt to obtain the goodwill 
of an agency official or employee.”  Other than renumbering the pertinent section 
of the existing statutes, the Act made no changes to either of these provisions.   
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improperly invade the supreme court’s authority to regulate and discipline 

attorneys.”); Legal Aid Society of Hawaii v. Legal Services Corp., 145 F.3d 1017, 

1029 (9th Cir. 1998)(distinguishing lobbying from practicing law); Attorney 

Grievance Comm’n of Maryland v. Bereano, 744 A.2d 35, 46 (Md. 2000); Oak 

Grove Jubilee Center, Inc. v. City of Genoa, 808 N.E.2d 576, 588 (Ill.App. 2004) 

(concluding that the petitioning for a legislative enactment did not constitute the 

practice of law).   

  Additionally, this Court has repeatedly rejected the argument that its 

jurisdiction over admission to The Florida Bar and the discipline of its members 

precludes Florida’s legislative branch from enacting laws that regulate the conduct 

of attorneys.  See Pace v. State, 368 So. 2d 340, 345 (Fla. 1979); State ex rel. 

Farber v. Williams, 183 So. 2d 537, 540 (Fla. 1966).  In Pace, the Florida Supreme 

Court held that the Florida Legislature can regulate the conduct of lawyers 

notwithstanding the court’s own authority to discipline lawyers.  The court 

recognized that “[t]o adopt [the contrary] view would be to say that the legislature 

may not punish conduct deemed harmful to the public welfare if the conduct also 

falls within the purview of [the court’s] authority for violating the Code of 

Professional Responsibility.”  Id.  See also Palmer, 791 So. 2d at 1184-85;  

Kavanagh, 689 N.E.2d at 303 (ordinance did not target lawyer-lobbyist but instead 

seeks to further the public interest by regulating the activities of all lobbyists) .   
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 Appellants’ argument that the Act invades the Court’s exclusive jurisdiction 

to regulate the admission and discipline of Florida’s attorneys is primarily based on 

the Pennsylvania Supreme Court’s plurality decision in Gmerek v. State Ethics 

Comm’n, 807 A. 2d 812 (Pa. 2002).  Because that court was deeply divided and the 

opinion relied on by the Appellants was that of only two of the justices, the 

Gmerek decision is neither persuasive nor controlling.  This Court should decline 

to apply the reasoning of a divided state court in Pennsylvania, and instead should 

adhere to the controlling decision in Pace on the same issue. 

 Appellants also argue the Act conflicts with Rule 4-1.6 of the Rules 

Regulating the Florida Bar, which precludes a lawyer from revealing certain 

confidential information “relating to representation of a client” without the client’s 

consent, on the ground that the compensation paid by a client to a lobbyist-attorney 

is protected by this disclosure rule.  The Act, however, seeks only the disclosure of 

fees for lobbying.  Because lobbying is not the practice of law, fees paid for 

lobbying are not protected from disclosure.  Even if lobbying somehow were found 

to constitute the practice of law, which it is not, Rule 4-1.6 does not generally 

preclude an attorney from disclosing fees received from his or her client.  See 

United States v. Leventhal, 961 F.2d 936, 940 (11th Cir. 1992) (“[E]ven if the state 

law of privilege should apply, a communication to an attorney would not be 

considered confidential unless it was made in the process of obtaining legal advice; 
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and fee arrangements between attorney and client do not satisfy this requirement in 

the usual case.”) (internal quotation and citation omitted).  Moreover, the comment 

to Rule 4-1.6 provides that the confidentiality requirement is inapplicable when 

disclosure is “authorized or required . . . by law.”  Rule 4-1.6, Comment.  Thus, 

lawyer-lobbyists’ obligations under the Act are in fact consistent with professional 

ethics rules. 

 Appellants’ reliance on The Florida Bar News’ “Ethically Speaking” column 

in the February 15, 2006 edition, to the extent the publication is even authoritative 

or properly part of the record, does not assist their position in the least.11  Rather, 

the authors of the article do not reach the conclusion advocated by the Appellants 

that the Act forces attorney-lobbyists to either violate the statute or violate an 

ethical rule.  Far from supporting the Appellants’ position that the Act precludes a 

lawyer from engaging in lobbying activities for a client, the article actually outlines 

a procedure by which a lawyer-lobbyist can comply with the Act and the Ethical 

                                                 
11 Appellants sought to have the District Court take judicial notice of the Florida 
Bar News’ Article, which the court never did.  Moreover, the Article is unsigned, 
unauthenticated and otherwise fails to provide the identity or identities of any 
staff members of The Florida Bar who apparently drafted the Article.  Neither this 
Court nor the trial court is therefore able to confirm that the Article was in fact 
drafted by persons who were actually authorized to render any form of binding 
opinion on behalf of The Florida Bar.  As the Bar itself explains in its Procedures 
for Ruling on Questions of Ethics, available at www.floridabar.org 
/tfb/flabarwe.nsf, “[s]taff opinions, professional ethics committee opinions, and 
opinions of the board of governors are advisory only....”   
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Rules.  The authors advocate disclosing to the client that the statute is intended to 

apply to all lobbyists (both lawyers and nonlawyers) and that the lawyer will not 

disclose information relating to any representation that is not required by the 

statute.   

 The Act therefore does not impermissibly infringe upon the Court’s 

authority to regulate the practice of law and the Court should answer the third 

question in the negative. 

CONCLUSION 

 For the foregoing reasons, the Court should declare the Act facially 

constitutional and more specifically, when answering the Eleventh Circuit’s 

certified questions, hold that the Act was properly passed, does not violate the 

separation of powers doctrine, and does not improperly intrude on the Court’s 

authority to regulate the practice of law. 
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