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REFERENCES 

 The Office is referred to as “Office” or “OIR.”  References to the Immediate 

Final Order will be “IFO”.     

References to Petitioners’ Brief on Jurisdiction on Review of the First 

District Court of Appeal is referred to as “Pet. Brief at…..”   

The First District Court of Appeal will be referred to as “First District.”  The 

Third District Court of Appeal will be referred as the “Third District” and the 

Fourth District Court of Appeal will be referred to as the “Fourth District.” 
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STATEMENT OF THE CASE AND FACTS 

 The facts are those found by the First District in the decision.  Petitioners must 

confine themselves to the four corners of the decision and may not refer to the record 

or other facts not found in the decision.  Reaves v. State, 485 So.2d 829 (Fla. 1986).  

However, some “facts” asserted by Petitioners were not found by the First District.  

(Pet. Brief at 1-2).  For example, the Office did not issue the IFO “because of its 

dissatisfaction with the Allstate Companies’ response to the investigative subpoenas.” 

 (Pet. Brief at 1). 

 Regardless of how Petitioners attempt to couch the issue, the First District 

properly noted that the issue before it was “whether OIR can suspend Allstate’s 

Certificates of Authority as a consequence of Allstate’s refusal to comply with its 

statutory obligation to comply with OIR’s investigation in order to conduct insurance 

business in Florida.”  Allstate Floridian Insurance Company v. Office of Insurance 

Regulation, _____ So.2d _____,  2008 WL 2048349 (Fla. 1st DCA, May 14, 2008) 

at 1.       

SUMMARY OF ARGUMENT 

 There is no conflict between the decision at bar and the decisions of the Third 

District, Fourth District Courts, or the Florida Supreme Court.  Further, the due 

process concerns by Petitioners were raised, discussed and decided appropriately by 

the First District and will not provide jurisdiction in this instance.    
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 The issues presented to the Third and Fourth Districts and the Florida Supreme 

Court in the cases cited by Petitioners did not involve a suspension as a consequence 

of an attempt to limit and control an agency’s investigation by willfully failing to 

comply with Florida law.  Further, the test utilized by the First District was identical 

to the tests applied by the Fourth District, but with a different result.  A different 

result, on different facts, utilizing an identical test will not create express and direct 

conflict.   

 The First District properly found the ongoing criminal activity and the 

allegation of widespread monetary loss to policyholders was sufficient to demonstrate 

an immediate danger to the public health, safety and welfare.  The continuing harm 

and ongoing criminal activity make this case easily distinguishable from the cases 

cited by Petitioners from the Third and Fourth District.  The cases cited by Petitioners 

in an attempt find conflict with decisions of the Florida Supreme Court on the 

grounds that the Office exercised unreasonable police power are inapposite.  The 

scope of the IFO was narrowly tailored to address Petitioners’ continued 

obstruction of the Office’s investigation and allowing Allstate to determine the 

duration of the suspension.   

 Moreover, there is no “misapplication conflict jurisdiction” as alleged by 

Petitioners.  The First District merely reiterated well established constitutional 

principles in noting the due process clause of the Florida and United States 
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Constitution.  Moreover, the Office utilized all requisite safeguards prior to exercising 

its statutorily mandated authority, which was narrowly tailored to address a specific 

harm.  Petitioners were responsible for their own situation and have had the 

suspensions stayed because of their compliance. 

ARGUMENT 

 I.   PETITIONERS RAISE NO EXPRESS AND DIRECT CONFLICT 

 According to Petitioners, the conclusion by the First District that the Office 

was not required to pursue enforcement of its subpoenas in circuit court expressly and 

directly conflicts with decisions of the Third District, Fourth District and this Court.  

See Article V, Section 3(b)(3), Florida Constitution. However, at bottom there is no 

conflict between the decision in this case and the decisions in the cases cited by 

Petitioners. 

 In  Barry v. Garcia, 573 So.2d 932 (Fla. 3d DCA 1991), the Third District 

affirmed the trial court’s determination that the Miami City Commission did not have 

the authority to delegate its subpoena power to an independent investigatory body 

consisting of non-elected officials.  Id. at 933.  In the dicta discussion of subpoenas, 

the Court cited State ex rel. Greenberg v. Florida Board of Dentistry, 297 So.2d 628 

(Fla. 1st DCA 1974).  In turn, Greenberg involved the statutory authority of the 

Board of Dentistry, which was “provided and circumscribed” by statute.  Id. at 636.  

The First District had been offended by the Star Chamber quality of the subpoena 
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issued by the Board noting that the Board of Dentistry was engaged in an 

“investigation involving no specified persons, no specified charges” and requiring 

attendance at “an undesignated hearing for unrevealed purposes…”  Id. at 635.     

 Unlike Barry or Greenberg, this case involves the failure of Petitioners to 

make freely available their books and records as required under a particular statutory 

scheme, and then appearing at a public hearing “without the requested documents, 

and without the required witnesses.”  Also unlike Barry and Greenberg, the instant 

case involves a violation of a statutorily mandated regulatory scheme and the 

enforcement by the Office of that scheme.  As the First District found, Petitioners at 

every turn “…. frustrated the Commission’s efforts to conduct the required 

investigation.”  Slip op. at 1.   

 As referenced supra, Petitioners also erroneously assert conflict jurisdiction 

with two cases from the Fourth District Court of Appeal; Witmer v. Department of 

Business and Professional Regulation, 631 So.2d 338 (Fla. 4th DCA 1994) and 

Kodsy v. Department of Financial Services, 972 So.2d 999 (Fla. 4th DCA 2008).  

Petitioners claim the decision in this case “turns established case law on its head by 

erroneously extending it.”  (Pet. Brief at 4).  Petitioners also assert that the First 

District did not apply the same requirements as the Fourth District.    

 This is wholly inaccurate.  The First District applied the identical test as the 

Fourth District in Witmer and Kodsy.  That is, the IFO must contain factual 
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allegations that sufficiently identify particularized facts demonstrating an immediate 

danger to the public, the remedy must be tailored to the harm and the action taken 

must be procedurally fair under the circumstances.   As the First District noted, the 

Petitioners in this case had labeled each and every document they had produced as a 

trade secret (some of which had already been posted on the Office’s website), many 

of the documents produced had pages removed, most of the documents had been 

withheld, Petitioners were currently in contempt of court for failing to produce 

documents in Missouri (the same documents being withheld from the Office) and the 

witnesses produced at the hearing before the Insurance Commissioner were able to 

answer only general questions.  Slip op. at 2, 5. 

 Significantly, the First District found that Petitioners utilized the hearing to 

further limit the Office’s inquiry.  For example, as the Court described the witness 

produced by Allstate to testify regarding Petitioners’ relationship with trade 

associations is instructive:  “…that witness testified he:  had not reviewed any 

document responsive to the that topic; had no knowledge regarding what documents 

had been produced relative to that topic; did not bring documents responsive to that 

topic; and did not have with him documents provided to OIR relative to that topic.”  

Slip op. at 2.  More importantly, Petitioners unilaterally sought to control and limit the 

scope of the Office’s investigation.  Slip op. at 8.     

 Against this backdrop Petitioners now seek to benefit before this Court from 
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their attempt to control and limit the scope of the Office’s investigation by claiming 

that the First District failed to find the requisite specificity to support the IFO.  (Pet. 

Brief at 5-6).  However, as the First District found, it was Petitioners’ failure to 

comply with the required statutory disclosures that made it extremely difficult if not 

impossible for the Office to provide the degree of specificity the Court might 

ordinarily require in the IFO.  Slip op. at 5.   

 Without full and complete information from the regulated entity the Office 

cannot protect the public against continuing claims handling violations.  These 

violations are a continuing harm to Petitioners’ Florida customers, and a continuing 

violation of the Unfair Insurance Trade Practices Act.  Moreover, Petitioners are 

required to “freely” produce documents in order to engage in the business of 

insurance in Florida.  Slip op. at 7.  As the Court noted:  “OIR places no extra burden 

on Allstate than the one Allstate voluntarily accepted when choosing to transact 

insurance in Florida.”  Slip op. at 7. 

     Also, the continuing failure to provide lawfully requested documents amounted 

to continuous criminal violations of Florida law constituting an immediate danger to 

the public.  Slip op. at 5.  In Witmer, there was no allegation of continuing criminal 

activity.  Rather, the Court found that the support for the agency’s IFO consisted of a 

mere “willingness” to become involved in criminal activity.  631 So.2d at 343.  In 

Kodsy, the agency issued a facially deficient order, accompanied by a failure to 
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demonstrate that the complained of behavior would continue.  972 So.2d at 1003.  In 

contrast, the First District properly found the ongoing criminal activity and the 

allegation of widespread monetary loss to policyholders sufficient to demonstrate an 

immediate danger to the public health safety and welfare.  Slip op. at 5.  The 

continuing harm and ongoing criminal activity make it readily distinguishable from 

Witmer and Kodsky.  

 The determination by the First District that the remedy must be tailored to the 

harm and that the action is procedurally fair under the circumstances differs only in 

result to the Fourth District decisions in Witmer and Kodsy.  The utilization of an 

identical test, on different facts, that yields a different result is insufficient to create 

conflict jurisdiction. 

 Finally, there is no direct and express conflict with In re Forfeiture of 1969 

Piper Navajo, Model PA-31-310, S/N-31-395, U.S. Registration N-1717G, 592 

So.2d 233 (Fla. 1992), or State v. Saiez, 489 So.2d 1125 (Fla. 1986).  In Forfeiture 

of 1969 Piper Navajo, this Court found that even though air safety was a laudatory 

goal, the Legislature did not have the authority to confiscate airplanes simply 

because those airplanes had additional fuel capacity.  592 So.2d at 236.  The Court 

found that this was not, in fact, a less restrictive alternative to ensure air safety.  

Similarly in Saiez, the attempt to criminalize the possession of embossing 

machines, which could be utilized in non-criminal activity, was an unreasonable 
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exercise of police power.  489 So.2d at 1129.   

 In this case, the Office is not attempting to exercise boundless police power. 

Rather, the First District specifically found that the IFO was narrowly tailored to 

address the specific harm.  The First District found the scope of the IFO to be 

limited, tailored to address Allstate’s continued obstruction of the Office’s 

investigation and tailored to the harm by allowing Petitioners to determine the 

duration of the suspension.  Slip op. at 6-7.  This, in fact, is what has occurred.  

Petitioners have supplied the appropriate information and the suspensions have 

been stayed.  

    II.  THERE IS NO “MISAPPLICATION CONFLICT JURISDICTION” 

  Petitioners assert that the First District construed the due process provisions of 

the Florida and U.S. Constitutions.  (Pet. Brief at 8).  This is what has been 

characterized as the “misapplication conflict jurisdiction,” as noted in Harry Lee 

Anstead, Gerald Kogan, Thomas D. Hall and Robert Craig Waters, The Operation 

and Jurisdiction of the Supreme Court of Florida, 29 Nova L. Rev. 431 (Spring 

2005).  According to these commentators, “the statement of construction must be a 

‘ruling’ that was more than a mere application of a settled constitutional principle.”  

Id.  However, in this instance, Petitioners have done no more than allege an 

unconstitutional result.  The First District’s “construction” was not an explanation 

or amplification of the due process clause in such a way as to represent an 
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evolutionary development in the law.  29 Nova L. Rev. at 506.  While resolving 

constitutional doubts is a highly important function, this case only involves the 

First District merely reiterating well established constitutional principles.  29 Nova 

L. Rev. at 506.   

 Notwithstanding the obvious discomfort of Petitioners having been 

unsuccessful below, this case represents nothing more than the affirmance of the 

authority of a state agency to apply its own statutory scheme to one of its regulated 

entities.  The First District found that the Office provided procedural fairness and 

the entry of the IFO was fair under the circumstances.  Slip op. at 8.   

Petitioners appeared at the hearing without the required documents, or 

required witnesses and attempted to frustrate the Office’s attempt to conduct the 

required investigation.  Slip op. at 7.  Further, the First District found that 

Petitioners’ claims of intended compliance were so ambiguous and laden with such 

extensive caveats as to make them meaningless.  Id.  Because of the unique nature 

of the regulatory scheme requiring Petitioners to make all documents freely 

available, Petitioners willful failure to comply with its obligations to disclose 

prevented the Office from conducting an adequate investigation.  Under these facts 

and circumstances, the First District found ample record support for its 

determination that Petitioners had received procedural fairness and the entry of the 

IFO was fair under the circumstances.  Id. at 8. 
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CONCLUSION 

  In sum and substance the jurisdiction of this Court has not been raised and, 

thus, this Court should decline to exercise its discretionary jurisdiction. 

CERTIFICATE OF SERVICE AND COMPLIANCE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished to:  DAVID A. YON, ESQUIRE, DONNA BLANTON, ESQUIRE, 

ELIZABETH McARTHUR, ESQUIRE, Radey, Thomas, Yon & Clark, P.A., Post 

Office Box 10967, Tallahassee, Florida 32301-1722 by Facsimile Transmission and 

U. S. Mail this ______ day of May, 2008, and that the size and style of the print 

used herein is 14 point proportionally spaced Times New Roman type. 

               

                           _______________________________ 
                           S. MARC HERSKOVITZ 
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