
IN THE SUPREME COURT OF FLORIDA
2010

CASE NO.: S 4443

IN RE: IMPLEMENTATION OF COMMITTEE ON PRIVACY A D
COURT RECORDS RECOMMENDATIONS -- AMENDMENTS TO THE

FLORIDA RULES OF CIVIL PROCEDURE; THE FLORIDA RULES OF
CRIMINAL PROCEDURE; THE FLORIDA PROBATE RULES; THE
FLORIDA SMALL CLAIMS RULES; THE FLORIDA RULES OF
APPELLATE PROCEDURE; AND THE FLORIDA FAMILY LAW RULES

RESPONSE OF THE SUBCOMMITTEE ON
ACCESS TO COURT RECORDS

The Subcommittee on Access to Court Records (the Subcommittee) by and

through its undersigned Chair, the Honorable Judith L. Kreeger, Circuit Judge,

Eleventh Judicial Circuit, files this Response to the Court's April 1, 2010 request

for additional comment.

This matter concerns an initiative to minimize the unnecessary inclusion of

personal information in court records. In 2006 the various rules committees were

directed to make recommendations for changes in their respective rules consistent

with certain recommendations of the Committee on Privacy and Court Records.

See In Re: Implementation of Report and Recommendations of Committee on
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Privacy and Court Records (June 30, 2006). Subsequently the Committee on

Access to Court Records was directed to review the separate committee reports and

rules recommendations and compile them into a singular omnibus petition. In

doing so the Committee on Access to Court Records generally deferred to the

specific expertise of the substantive rules committees and retained most of their

recommendations. Upon reflection of the seven questions recently posed by the

court, the Subcommittee agrees that greater consistency across rules is desirable.

In this regard, the Subcommittee agrees with the recommendation of the Appellate

Court Rules Committee and recommends the proposed new Rule of Civil

Procedure 1.191 not be adopted. Instead the Subcommittee proposes a version of

this rule be created as Rule of Judicial Administration 2.425, where it would stand

as a companion to recently amended Rule of Judicial Administration 2.420.

Together these two rules would govern processes for protecting private

information, determining the confidentiality of certain information, and providing

public access to non-confidential court records.

New rule 2.425 would establish personal identifying data to be excluded

from or redacted in pleadings, discovery, briefs, petitions, replies, motions, notices,

responses, or other documents filed with the court. This general rule should then

be cross-referenced in each set of substantive rules with specific modifications as

needed. The Subcommittee recommends that cross-references to the new rule be
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placed in Florida Rule of Civil Procedure 1.191, Florida Rule of Criminal

Procedure 3.021, Florida Probate Rules 5.080, Florida Rules of Traffic Court

6.155, Florida Small Claims Rules 7.020, Florida Rules of Juvenile Procedure

8.021, Florida Rules of Appellate Procedure 9.050, and Florida Family Law Rules

of Procedure 12.191.' Because this approach has not yet been vetted with the rules

committees, the Subcommittee recommends that rules committees other than the

Rules of Judicial Administration Committee be direted to submit specific proposals

for cross references with their respective rules. Proposed variations of the new

rule in other sets of court rules should not be adopted.

Review of the recommendations of the various rules committees reveals that

the Appellate Court Rules Committee has provided the most comprehensive list of

personal identifying data. That list includes complete dates of birth, home

addresses, social security numbers, driver's license numbers, passport numbers,

telephone numbers, email addresses, computer user names, passwords, and

financial, bank, brokerage, and credit card account numbers. The Subcommittee

again agrees with the Appellate Court Rules Committee and recommends that this

more comprehensive list serve as the foundation for the general rule.

I Underlined provisions refer to new rule numbers.
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The content of the proposed rule is:

RULE 2.425 FILING OF SENSITIVE INFORMATION

(a) Information Not to Be Filed. Unless required by another rule of

court or the court orders otherwise, a filing made with the court that includes a

name of a person known to be a minor, a person's date ofbirth, home address,

social security number, tax identification number, driver's license number,

passport number, telephone numbers, email addresses, computer user names,

passwords, and financial, bank, brokerage, and credit card account numbers shall

include only

(1) the last four digits of the social security number and tax

identification number;

(2) the minor's initials;

(3) the year of birth;

(4) the last four digits of the financial, bank, brokerage, or credit

card account number;

(5) the last four digits of the driver's license, passport, telephone

number;

(6) the street, town or city and zip code of a home address; and

(7) truncated versions of computer user names and passwords.
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(b) Exceptions. This rule does not apply to the following:

(1) In foreclosure or forfeiture proceedings, a financial account

number that identifies the property alleged to be subject to

foreclosure or forfeiture.

(2) The record of an administrative or agency proceeding.

(3) The record of a court or tribunal whose decision is being

reviewed, if that record was not subject to this rule when

originally filed.

( ) This rule does not require redaction ofpersonal data from the

record or appendices in appellate proceedings

(c) Motions Not Restricted. This rule does not restrict a party's right to

move for protective order or to move to file documents under seal.

Until this point, no changes have been proposed for the Rules of Judicial

Administration in this case and the Rules of Judicial Administration Committee

has not been engaged in the minimization initiative since responding to the court's

initial inquiry in 2007. At the time of this filing, the Subcommittee is in

communication with the chair of the Rules of Judicial Administration Committee

and has advised the chair of the Subcommittee's intention to propose this new rule.

The Subcommittee has further encouraged that body to consider this matter in an
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expedited manner and file a comment with the court indicating its concurrence or

concerns with this proposal prior to the scheduled oral argument date of June 7,

2010. The Subcommittee provides the following, more specific answers to the

questions posed by the court:

(1) Whether new rule 1.191 should be referenced in rule 7.020 or in any other

rule ofprocedure?

Based on the Subcommittee's recommendation, the new proposed Rule of

Judicial Administration 2.425 should be referenced in each set of rules.

While it would seem most prudent to use the same rule number in each set of

rules where possible, the numbers of existing rules in each set of rules

preclude the use of the same number throughout. Rule 7.020 provides an

appropriate place to cross-reference the proposed new Rule of Judicial

Administration within the Small Claims Rules.

(2) Whether the lists of personal infonnation that must be truncated or redacted

under proposed rules 1.191(a), 1.280(f), 9.050(a), 12.130(c), and 12.280(a)

should be consistent.
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Yes.

(3) How the provisions of proposed new rule 1.280(f), addressing when

discovery information may be filed with the court, are meant to work with

the other civil discovery rules and the family law discovery rules?

All rules will now cross-reference new proposed rule 2.425 and the new

proposed rule 1.280(f) or rule 12.280(f) to the extent that the various rules

discuss the procedure for filing discovery documents, the requirement of

"good cause," and the court's ability to sanction the filer.

(4) Does the following revision to proposed new rule 1.280(f) adequately clarify

what constitutes "good cause" for filing discovery information and avoid

conflicts with other discovery rules? (text deleted)

Yes, with the incorporation of the Court's and Media Organizations'

revisions.

(5) Why the rules governing some forms of discovery are being amended to

incorporate provisions addressing the filing of discovery information (e.g.,
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rules 1.310, 1.340, 1.350, 12.370, 12.410) while rules governing other forms

of discovery are not being similarly amended (e.g., rules 1.351, 1.370)?

The Subcommittee cannot speak for the various rules committees that made

these differing recommendations, but would note that there are pertinent

distinctions among the various forms of discovery. The Subcommittee

relied on the expertise of the substantive rules committees to make

recommendations for their areas of specialization. The Subcommittee does

agree that all discovery rules should comply with the directives of new

proposed rule 2.425. This would resolve any inconsistency and would also

serve to better protect sensitive, privileged or confidential infonnation, and

personal identification data.

(6) Whether the Small Claims Rules Committee and Access Subcommittee

agree that the committee note to rule 7.140 should be revised, as suggested

by the Media Organizations, to change the language "in the handling of

private information that might otherwise inadvertently become public by

placement in the court file" to "making sure personal information is not

unnecessarily included by the party in a document filed with the court?"
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The Subcommittee notes that the Small Claims Rules Committee

recommends that its suggested language not be changed. The Subcommittee

agrees with this recommendation.

(7) Why the Committee on Access to Court Records did not propose any

amendments in response to its charge to

[s]tudy court rules to prohibit the filing of documents that
are not authorized by court rule or statute, or seeking
relief by the court. The responsibility for identifying
unauthorized filings cannot be placed on the clerks of
court. It is understood that the current rules already
provide for sanctions against those who are responsible
for unauthorized filings; accordingly, the rules should be
studied to determine whether any sanctions need to be
strengthened to further the goal ofpreventing gratuitous
publication of extraneous and potentially damaging
information.

The Committee on Access to Court Records thought it best to rely on the

expertise of the individual rules committees in making recommended

changes to their respective set of rules. However, the Committee

extensively studied the court rules and the recommended changes made by

each rules committee. The Committee recommended that, with the

exception ofpresumptively confidential information itemized in new Rule of

Judicial Administration 2.420(d)(1), the burden be on the filer to alert the
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clerk and court to the filing of confidential information. The Subcommittee

further believes that the court's ability to impose sanctions for unauthorized

filings is adequately covered by the "good cause" provision of 1.280(f) and

12.280(f), the recommended clarification of what constitutes good cause,

and other existing rules and statutes.

Respectfully submitted this 12* day of May, 2010.

THE HO ÊÅ3LE JUDITH L. IGEEGER
Circuit Judge, Eleventh Judicial Circuit
Chair, Subcommittee on Access to Court Records
175 N.W. First Avenue, Room 2114
Miami, Florida 33128
Florida Bar Number # 98600

10



CERTIFICATE OF SERVICE

I HEREBY CERTFY that a true and correct copy of the foregoing has been
furnished by United States mail to the following persons on May 12, 2010:

The Honorable Lisa Davidson
Chair, Rules of Judicial Administration Committee
Moore Justice Center
2825 Judge Fran Jamieson Way
Viera, Florida 32940

Mark A. Romance , Chair
Civil Procedure Rules Committee
Richman Greer, PA
2015 Biscayne Blvd., Ste. 1000
Miami, FL 33131

Fleur J. Lobree, Chair
Criminal Procedure Rules Committee
Office of the State Attorney
1350 N.W. 12°' Ave., Room S-539
Miami, FL 33136

Frank T. Pilotte, Chair
Probate Rules Committee
Murphy Reid LLP
11300 U.S. Hwy. 1, Ste. 401
Palm Beach Gardens, FL 33408

The Hon. Robert W. Lee , Chair
Small Claims Rules Committee
Broward County Courthouse
201 S.E. 6°' Street, Ste. 331
Fort Lauderdale, FL 33301

John G. Crabtree, Chair
Appellate Court Rules Committee
Crabtree & Associates P.A.
240 Crandon Blvd. Suite 234
Key Biscayne 33149
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Jack A. Moring, Chair
Family Law Rules Committee
Moring & Moring PA
7655 W. Gulf to Lake Hwy. , Ste. 12
Crystal River, FL 34429

John F. Harkness, Jr. Executive Director
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399

Jodi B. Jennings, Staff Liaison
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399.

Steve Henley, Staff Liaison
Florida Court Technology Commission
500 South Duval Street
Tallahassee, FL 32399

THE HONO LE J TH L. IEEEGER

12


