
IN THE SUPREME COURT OF
FLORIDA

CUSTER MEDICAL CENTER,
A/A/O MAXIMO MASIS, CASE NO. SC08-2036
      

Petitioner, THIRD DISTRICT CASE NO. 3D06-458

vs.

UNITED AUTOMOBILE
INSURANCE COMPANY,

 Respondent.
_____________________________/

RESPONSE IN OPPOSITION TO PETITIONER’S SECOND MOTION TO
ENFORCE MANDATE

COMES NOW the Respondent, United Automobile Insurance Company, by

and through undersigned counsel and files this Response and states:

FACTS

1.  This Court quashed the  Third District’s decision and reinstated the eleventh

circuit appellate court’s decision which reversed the trial court’s directed verdict in

United Auto’s favor and remanded the matter to the trial court for a new trial.   The

eleventh circuit appellate court awarded Petitioner attorney’s fees “conditioned upon

the prevailing party’s success on the merits on remand.”  Exhibit A.

2.  This Court then granted Respondent’s motion for attorney’s fees.  Exhibit

B.   Petitioner’s motion stated that pursuant to § 627.428(1)  Florida Statutes, it

“moves the Court for an order awarding it appellate attorney’s fees in the event that
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it prevails in this appeal, and obtains a judgment against United Auto in this

action.”  (Emphasis added.) Exhibit C.

3.  Thereafter, the trial court granted United Auto’s motion to enforce

settlement agreement and held that the instant case was included in a global

settlement between the parties.  

4.  The trial court then held a fee hearing for Petitioner’s appellate counsel and

found that, based on the settlement agreement, appellate counsel was not entitled to

any additional attorney’s fees.

5.  This Court then granted Petitioner’s Motion to Enforce Mandate directing 

the trial court to determine Petitioner’s appellate attorney’s fees without considering

the settlement agreement.

6.  In the interim, the trial court denied Petitioner’s trial counsel’s motion for

attorney’s fees as moot since Petitioner’s trial counsel’s fees were paid in the

settlement agreement.

7.   Petitioner’ trial counsel then appealed that denial of its Motion for

Attorney’s fees to the eleventh circuit appellate court, case number 14-456 AP,

wherein Petitioner is now contending that it is entitled to attorney’s fees since this

case was not part of the settlement agreement.

8.  Based on this contention, United Auto, on June 19, 2016, filed a motion in
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the trial court seeking to stay the August 29, 2016 fee hearing to determine

Petitioner’s appellate counsel’s fees.  United Auto asserted that the basis for said fees

was the fact that United Auto settled this case and if the appellate court determines

that this case was not part of the settlement agreement, then the Petitioner would no

longer be entitled to fees under § 627.428 since it no longer a judgment for insurance

proceeds.  As such, United Auto sought a stay of the fee hearing until the appeal was

decided.  Exhibit D.

9.  Petitioner filed Response in Opposition arguing that this Court’s order

awarding appellate attorney’s fees was unconditional. Exhibit E.

10 .  On August 3, 2016, the Motion to Stay was granted until the outcome of

the appeal since it may affect the determination of the prevailing party in this case. 

Exhibit F. 

11.  On October 5, 2016, Petitioner filed a motion for reconsideration

contended that United Auto’s financial health was at risk based on the Office of

Insurance Regulation’s September 16 2016 issuance of an “Initial Order of

Suspension” which alleged that United Auto’s net written premiums ratio limitation

exceeding the statutory requirement. Exhibit G.

12.  The motion for reconsideration was denied.  Exhibit H.

13.   Oral Argument in case number 14-456 AP is set for June 14, 2016.
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14.  On May 11, 2016, Petitioner filed its Second Motion to Enforce Mandate

contending that this Court’s order granting appellate counsel attorney’s fees was

unconditional thereby entitling appellate counsel to fees even if there is no judgment

against United Auto for insurance proceeds.

LAW

Section 627.428(1), Florida Statutes, provides:

(1) Upon the rendition of a judgment or decree by any of the courts of
this state against an insurer and in favor of any named or omnibus
insured or the named beneficiary under a policy or contract executed by
the insurer, the trial court or, in the event of an appeal in which the
insured or beneficiary prevails, the appellate court shall adjudge or
decree against the insurer and in favor of the insured or beneficiary a
reasonable sum as fees or compensation for the insured's or beneficiary's
attorney prosecuting the suit in which the recovery is had.

The foregoing attorney’s fees statute is triggered when an insured prosecutes

a suit an recovers insurance proceeds.  Fortune Ins. Co. v. Cardoso, 592 So.2d 1245,

1246 (Fla. 3d DCA 1992).  Actual rendition of an order or decree is not required to

trigger an insured’s entitlement to attorney’s fees under the statute.  Wollard v.

Lloyd’s & Cos. of Lloyd’s, 439 So.2d 217, 218 (Fla. 1983).  The payment of the claim

after the suit is filed is the functional equivalent of a confession of judgment or

verdict in favor of the insured.  Id. Thus, the payment of the claim triggers the

insured’s entitlement to attorney’s fees.  Id.  When the insured has prevailed on
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appeal and the order is for a new trial, the long standing interpretation of the statute

is to enter an order conditionally granting appellate attorney’s fees, contingent on the

insured being the prevailing party at the conclusion of the case.  Allstate Ins. Co. v.

De La Fe, 647 So.2d 965 (Fla. 3d DCA 1994).

Here, Petitioner’s appellate counsel’s entitlement to attorney’s fees was

triggered when United Auto paid the claim as part of the settlement agreement.  Now,

Petitioner, in its appeal from the denial of is motion for trial fees, is seeking to

establish that this case was not part of the settlement agreement. If Petitioner is

successful this case, pursuant to the decision of the eleventh circuit appellate court,

then returns to the trial court for a new trial. If Petitioner is successful then its

entitlement to attorney’s fees would not be triggered since neither a judgment or

payment of the claim would exist.  As such, the trial court by staying the fee hearing

until the determination of the prevailing party was finalized did not violate this courts

mandate.  Rather the trial court used its discretion to control its docket.  Smith v.

Smith, 964 So.2d 217, 218-19 (Fla. 2d DCA 2007).

Petitioner’s appellate counsel’s contention that this Court awarded fees

unconditionally is not supported by the law.  As previously established,  attorney’s

fees under the statute are triggered when there is a judgment or the payment of the

claim.  Here, there is no judgment and Petitioner is challenging the fact that the claim
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was paid.  Thus until such time as the triggering event is established, § 627.428(1)

cannot be used as the basis for entitlement to fees.  Allstate Ins. Co. v. De La Fe, 647

So.2d 965 (Fla. 3d DCA 1994).

Likewise, this contention is not supported by the facts.  When the eleventh

circuit appellate court granted Petitioner a new trial, it awarded Petitioner’s appellate

counsel attorney’s  fees “conditioned upon the prevailing party’s success on the

merits on remand.”  Exhibit A.   When Petitioner’s appellate counsel filed her motion

for attorney’s fees in this Court, she recognized the long standing interpretation of the

statute when she requested “the Court for an order awarding it appellate attorney’s

fees in the event that it prevails in this appeal, and obtains a judgment against United

Auto in this action.”  Exhibit C.  Thus when this Court granted Petitioner’s motion

for attorney’s fees, without stating more, it was granting the relief Petitioner sought,

i.e., the award of attorney’s fees conditioned upon the obtaining of a judgment against

United Auto. Since this court’s award of Petitioner’s appellate counsel’s fees were

conditional upon the obtaining of a judgment against United Auto, the trial court did

not violate this Court’s mandate by not determining the amount of fees until the

triggering event, either the affirmance that this case was part of the settlement

agreement or a judgment entered against United Auto, is determined.

Based on the foregoing, United Auto respectfully requests that this Court deny
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Petitioner’s Second Motion to Enforce Mandate.

Respectfully submitted,

Patrick Knight & Associates 
Attorneys for Respondent

Attorney’s and Staff are Employees of 
United Automobile Insurance Company 
1313 NW 167th Street
Miami, Florida 33169
Phone: (305) 907-2869 
Fla. Bar No. 627909

_____________________
DAWN N. JAYMA
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CERTIFICATE OF SERVICE

I certify that the foregoing document has been furnished to Marlene S. Reiss,

Esq., at marlenereisspa@gmail.com; 9130 South Dadeland Blvd., Suite 1612, Miami,

FL 33156; Michael J. Neimand, Esq., at HC_Service@uaig.net; House Counsel of

United Automobile Insurance Company, P.O. Box 694260, Miami, FL 33269; Raoul

G. Cantero, Esq.,  cantero@whitecase.com; miamilitigationfileroom@whitecase.com; 

White & Case LLP, 200 S. Biscayne Blvd., Suite 4900, Miami, FL 33131; Lewis J.

Mertz, Esq., at service@mertzlawgroup.com; Mertz Law Group, 6921 SW 40 Street,

Miami, FL 33155; Virginia Best, Esq., at vbest@lopezbest.com; Lopez and Best,

2333 Brickell Avenue, Suite A-1, Miami, FL 33126; Kenneth B. Schurr, Esq., at

kbsservice@schurrlaw.com; 2030 So. Douglas Road, Suite 105, Coral Gables, FL

33134; and Ronald E. D’Anna, Esq., at rdanna@gadclaw.com, lheron@gadclaw.com,

asindell@gadclaw.com; 4800 No. Federal Highway, Sanctuary Centre, Suite 307D,

Boca Raton, FL 33431 on May 26, 2017.

_____________________
DAWN N. JAYMA
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