
IN THE SUPREME COURT OF FLORIDA 
 
 

FLORIDA GOVERNOR CHARLIE CRIST; 
KEN PRUITT, AS PRESIDENT OF THE 
FLORIDA SENATE; KURT BROWNING, 
AS SECRETARY OF STATE; AND  
JEFFREY LEWIS, JACKSON FLYTE, 
JOSEPH GEORGE, JR., PHILIP MASSA, 
AND JEFFREY DEEN, AS CRIMINAL 
CONFLICT AND REGIONAL COUNSEL, 
 
  Appellants, 
 
vs.         Case No. SC08-02 
 
FLORIDA ASSOCIATION OF CRIMINAL DEFENSE 
LAWYERS, INC., 
 
  Appellee. 
________________________________________________/ 
 

FACDL’S RESPONSE TO EMERGENCY MOTION FOR (1) REVIEW 
OF CIRCUIT COURT ORDER VACATING RULE 9.310(b)(2) STAY OF 

ORDER UNDER APPEAL (CIRCUIT COURT ORDER GRANTING 
PETITION FOR WRIT OF QUO WARRANTO), AND  

(2) REINSTATEMENT OF STAY 
 

 Appellee, FLORIDA ASSOCIATION OF CRIMINAL DEFENSE LAWYERS, 

INC., (“FACDL”), by and through undersigned counsel, and pursuant to this Court’s 

Order dated January 15, 2008, file this Response to Appellants’ Emergency Motion for 

(1) Review of Circuit Court Order Vacating Rule 9.310(b)(2) Stay of Order Under 

Appeal (Circuit Court Order Granting Petition for Writ of Quo Warranto), and (2) 

Reinstatement of that Stay (hereinafter “Appellants’ Motion”), and would show as 

follows: 

 1.   Appellants seek emergency relief from the trial court’s order lifting the 

stay in part (“Order Lifting Stay”), provided under Rule 9.310, Fla. R. App. P. (2008), 
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arguing that the status quo should be preserved in this case pending conclusion of the 

appeal. Specifically, Appellants contend that the stay is necessary because FACDL did 

not demonstrate compelling circumstances to lift the automatic stay, and that the trial 

court’s order did not describe the nature of the irreparable harm that would occur.  For 

the reasons that follow, the motion should be denied. 

 2. The standard of review of a trial court’s order relating to a stay of 

judgment under rule 9.310, Fla. R. App. P. (2008), is an abuse of discretion.  See Mariner 

Healthcare of Nashville, Inc. v. Baker, 739 So. 2d 608, 609 (Fla. 1st DCA 1999); St. 

Lucie County v. North Palm Development Corp., 444 So. 2d 1133, 1135 (Fla. 4th DCA 

1984); 3 Fla. Jur. 2d Appellate Review § 151.  A trial judge’s findings of fact will not be 

disturbed unless clearly erroneous. St. Lucie County, 444 So. 2d at 1135 (since trial 

judge’s conclusions on vacation of stay was not based on an evidentiary record, the usual 

presumptions do not apply).  The order on a stay motion is presumed correct until 

demonstrated otherwise.  Tampa Sports Authority v. Johnston, 914 So.2d 1076, 1077 

(Fla. 2d DCA 2005) (“when deciding the stay issue our understanding of the facts is 

grounded in the traditional appellate principle that must apply throughout the appeal--that 

is, the order on appeal is presumed correct unless or until the appellant demonstrates 

otherwise.”).  This Court has applied the aforementioned standard of review when 

reviewing a trial court’s order declaring a legislative act unconstitutional and enjoining its 

operation.  See Smith v. Coalition to Reduce Class Size, 827 So. 2d 959, 961 (Fla. 2002). 

 3. As a preliminary matter, Appellants argue that only the documents it has 

included in the appendices to its motion are relevant to this Court’s review of the lower 

court’s order. (Appellants’ Motion at 3) Because this Court can only provide a thorough 
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review of the circuit court’s findings of fact by examining all evidence, Appellees 

respectfully request that all exhibits entered into evidence below be made part of this 

record on appeal. Although the trial judge ruled immediately from the bench, he did not 

issue a written order until two days later, during which time he undoubtedly reviewed all 

the exhibits submitted by the parties to the extent he believed them to be relevant.  

 4. As to the merits of the motion, the irony in Appellants’ basic argument is 

that they assert that the trial court’s order should be quashed so they can assume the very 

statutory duties that they acknowledged below they are unprepared to assume.  Section 

31(2) of Chapter 2007-62, Laws of Florida (May 24, 2007) (hereinafter “the Act”), which 

is the law at issue in this case, states, “[I]t is [] the intent of the Legislature that each 

regional office be fully operational no later than January 1, 2008.”  The testimony from 

several of the Regional Counsel themselves was clear that as of the January 9, 2008, 

when the circuit court took evidence in this case, only two of them, Jackson Flyte of the 

Second District and Joseph George of the Third District, represented that they were 

taking appointments in every circuit in their regions, and were fully prepared to do so.  

(T1. 98, 107)1  Indeed, Jeffrey Lewis in the First District was taking no appointments at 

all as of the date of the hearing and had filed a blanket motion to withdraw from all cases 

so that private counsel could be appointed pending his ability to become fully 

operational.  (T1. 89)  Philip Massa in the Fourth District testified that he was not yet 

taking any appointments in his largest county, Broward, nor was he taking any in Martin 

                                                 
1Citations to the transcripts of the hearing held by the trial court on January 9, 2008, after 
which it issued its oral ruling lifting the stay in part in this case, will be referenced by 
“T1.” The transcript is provided in Appendix B of Appellants’ Motion. Citations to the 
transcript of the phone conference hearing held on January 11, 2008, after which the 
court issued its written order, shall be referenced by “T2.” The transcript is provided in 
Appendix C of Appellants’ Motion.    
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County. (T1. 116)  Jeffrey Deen in the Fifth District testified that he was only accepting 

juvenile cases in Brevard County and was taking no cases in Marion County.  (T1. 126, 

128)  

5. The circuit court found, consistent with this evidence, that as of the date of 

the hearing on the motion to lift the stay, the First District was “barely operational,” the 

Fifth District was “almost fully operational,” and the others were “somewhere in the 

middle.” (T1. 154). See also T1. 161-2 (circuit court finding that the “old” conflict lists of 

attorneys are still being utilized in many counties, including approximately 99% in Leon 

County, where the court sits).   

6. Despite this evidence, Appellants are asking this Court to reimpose the 

stay, only then to file motions to withdraw and request the appointment of registry 

attorneys in numerous large counties throughout the State due to the Regional Counsels’ 

various states of unpreparedness. This is the very result that is currently in place except 

that the circuit court’s order accomplishes it without the possibility of requiring counties 

to implement a conflict appointments system that is not compliant with the Act.  See T1. 

25-7 (testimony of Leon County Court Administrator Gypsy Bailey stating that she 

believed that the First District Regional Counsel’s failure to become fully operational 

rendered the circuit’s current conflict system non-compliant with the Act and that she had 

included this statement in the protocol she outlined for her office’s implementation of the 

registry system); Petitioner’s Exh. 5 at ¶ III(A)(1) (Appendix A). 

 7. Under the test set forth by this Court in Mitchell v. State, 911 So. 2d 1211 

(Fla. 2005), the trial court properly considered the irreparable injury at issue in this case.  

Judge Davey made specific findings that while harm would result no matter how it ruled,  
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the evidence demonstrated that a much greater injury and disruption to the administration 

of justice would occur if the stay were not lifted.  (Order Lifting Stay at 3)  Because the 

court determined that Appellants did not establish a likelihood of prevailing on appeal, 

the second Mitchell prong relevant to determining whether to continue the stay, the 

conclusion that the disruption to the administration of justice would result by an 

unsuccessful appeal is both logical and supported by the evidence.   

 8. Contrary to Appellants’ assertions that the trial court provided no factual 

bases for its ruling, its order was quite specific in addressing the compelling 

circumstances and the harm it intended to avoid by partially lifting the stay: 

[A] constitutionally infirm, administratively confusing, and 
financially profligate dual system will grow exponentially 
with the passage of time, with the real potential to impair 
the due process rights of Florida’s criminal and civil 
litigants.  Of paramount concern to this Court, should the 
stay remain intact, and in short order, the due process rights 
of indigent criminal defendants and civil litigants will 
likely be compromised. 
 

Order Lifting Stay at 2-3. See also id. at 3-5 (rendering findings of fact and conclusions 

of law).  

 9. Furthermore, the court’s oral ruling, which contained factual findings not 

included in, but clearly relied on in its written order, must also be considered. 

Specifically, the trial court found that the infringement on the constitutional rights of the 

indigent clients that the Act sought to protect and the unjustified expenditures of the 

State’s limited resources will increase “every day that we go forward under this system.”  

(T1. 156)  It based this conclusion on the fact that the passage of time will bring an 

“exponential increase” in the number of cases the offices are appointed to, the staff and 

attorneys they hire, the leases they enter into and the expenditures they make.  (T1. 159)  
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10. These findings are supported by the record. Regional Counsel Jeffrey 

Lewis testified that he had been appointed to approximately 300 cases as of January 9, 

2008, and that he anticipated doubling his caseload by mid-January, just five days later.  

(T1. 78)  He expects to be appointed to an average of just under 1,000 cases a month (T1. 

78), which would raise his caseload from 600 cases in mid-January to roughly 2,000 by 

the end of February when the Court hears oral argument in this case.  Mr. Lewis still 

intended to sign leases for office space in, at the very least, Bay County, Okaloosa 

County and Columbia County before he could be fully operational.  (T1. 82-3)  He also 

anticipated needing to hire 45 additional attorneys and 15 support staff members.  (T1. 

88)   

11. Regional Counsel Jackson Flyte testified that he had been appointed to 

814 cases on January 3, 2008, when he signed his affidavit, and that he expected to be 

appointed to 1,200 cases by mid-January, only a week and a half later.  (T1. 97)  He 

testified that he had not yet filled all of his 99 full-time employee spots because he did 

not yet have the caseload to justify doing so.  (T1. 150) (“As the caseload grows, I’m 

going to keep hiring attorneys until I’m fully staffed out, and hopefully that’s enough 

positions to handle the huge caseload that we’re going to have, but I’m fully 

operational.”).  He expects to be appointed to approximately 15,000 cases a year (T1. 

104), or 1,250 a month. Thus, his caseload would have increased by almost 1,900 cases 

between January 9, 2008, and the date set for oral argument by this Court had the stay not 

been lifted.  

12. Regional Counsel Joseph George testified that the number of cases his 

office was handling would triple within a week, from 65 to approximately 185.  (T1. 108)  
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He anticipates getting approximately 15,000 appointments per year (T1. 108), thus he 

will see an increase commensurate with Mr. Flyte’s (1,900) by the time this Court hears 

oral argument.  Indeed, Mr. George testified that he expected his caseload to increase 

“exponentially” in the coming weeks (T1. 109), a phrase which Appellants now deny is 

applicable to the harm that would result if this Court reverses the circuit court’s order 

lifting the stay.  (Appellants’ Motion at 9)  Mr. George also anticipated needing to hire at 

least two more attorneys in his civil division.  (T1. 109) 

13. Regional Counsel Philip Massa testified that his caseload as of January 9, 

2008, was approximately 90.  He expects appointments in approximately 6-7,000 

criminal cases and the same number of civil cases in 2008.  (T1. 112-13, 115)  Thus, he 

could expect a conservative increase of approximately 1,500 cases between mid-January 

and the date of oral argument before this Court.  He is still in the process of negotiating, 

and therefore has not signed, a lease in Broward County, in which he is not yet accepting 

appointments at all.  (T1. 116, 118)2  He had hired 25 attorneys and made offers to “a 

few” more by January 9, 2008, but has been allocated 63 full-time employee positions, 

most of which he hopes to fill with attorneys.  (T1. 120)  Thus, he has 35 more people to 

hire before he will be fully operational.  (T1. 121)  

14. Regional Counsel Jeffrey Deen testified that he had over 300 clients on the 

day of the hearing.  (T1. 123)  His caseload was, at that time, increasing by 

approximately twenty per day and he expected 850 new cases by the end of February—a 

number that is almost three times his current caseload. He stated that he was only 

accepting juvenile delinquency cases in Brevard County and that he was not taking cases 

                                                 
2Mr. Massa testified that Broward County, his largest county, is still operating under the 
“old” appointments system. (T1. 119) 
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at all in Marion County. (T1. 126, 128) Further, he had no office space in Marion County 

nor in Hernando County. He stated that the space he had been looking at in Marion 

County would require “an incredible amount of cleanup and work to fix it to occupy.” 

(T1. 128, 129)  

15. All told, then, the five Regional Counsel estimated that their caseloads 

would increase by approximately 7,500 cases between the date of the hearing and oral 

argument in this case and they have significant numbers of attorneys and staff to hire, 

office space to rent and equipment to buy.  

16. Evidence was also presented by Appellants’ witness, Victoria Montanero, 

that private registry attorneys, in contrast to the Regional Counsel, could not bill the 

taxpayers for overhead expenses on conflict cases.  (T. 55-6) 

17. Finally, two of the Regional Counsel themselves implied in their affidavits 

that closing their offices would place the constitutional rights of their clients at risk. 

Appellants’ Exh. 1-D3 at 4 (“Significantly, vacating the stay will cause massive 

confusion to clients already represented by Regional Counsel, causing these clients to 

lose faith and confidence in the judicial system.”); Appellants’ Exh. 1-E at 3 (“The Office 

of Criminal Conflict and Civil Regional Counsel has accepted appointment to 

approximately 240 cases as of January 3, 2008. Included among those cases are three 

First Degree Murder cases. All are high profile and one involves the Death Penalty. A 

stay will leave these cases in legal limbo.”). Although these statements were made in 

support of the argument that vacating the stay would irreparably harm their clients, 

because the harm to the clients will be the same in quality, though significantly increased 

                                                 
3Respondents’ Composite Exhibit 1 (A-E), which includes the affidavits of the five 
Regional Counsel, is provided for the Court in Appendix F of Appellants’ Motion.  
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in quantity, if the stay is reinstated and this Court ultimately affirms the circuit court’s 

granting of the writ, the statements apply with even greater force to FACDL’s argument 

that the circuit’s order vacating the stay should be affirmed. 

                                                

 18. In announcing its ruling, the court stated, “[T]his court is predominantly 

and preeminently concerned about the rights of those people who are ensnared in the – 

either the civil or the criminal justice system, and this ruling has got to be guided by 

that.”  (T1. 154) 

 19. Based on the aforementioned evidence, it held that a failure to lift the stay 

had a likelihood of infringing upon the due process rights of Florida’s indigent criminal 

and civil conflict clients.  (Order Lifting Stay at 2-3)  It also found that a clear legislative 

intent of the Act was to preserve taxpayer dollars, which are in short supply.  (Order 

Lifting Stay at 3) (noting that “dissolving the automatic stay will preserve those precious 

resources, which Chapter 2007-62, ironically was intended to accomplish.”); see also § 

27.511(1), Fla. Stat. (May 24, 2007) (as amended by the Act) (“It is the intent of the 

Legislature to provide adequate representation to persons entitled to court-appointed 

counsel under the Federal or State Constitution or as authorized by general law.  It is the 

further intent of the Legislature to provide adequate representation in a fiscally sound 

manner, while safeguarding constitutional principles.”)  (emphasis added).4    

 
4While Appellants suggest that “loss of money” cannot be considered irreparable harm 
(Appellant’s Motion at 4), and the circuit court in fact asserted that he believed this to be 
the case as well (T1. 159), this is incorrect where the money at stake belongs to the 
taxpayers, not a litigant, and the stated purpose of the legislation at issue is to save 
money. Appellants rely on cases which hold that the opportunity to recover money 
damages is a proper basis for denying injunctive relief.  Those cases are inapposite where 
there is no possibility for the public treasury to recover the finite government resources 
being spent on the establishment of the unconstitutional offices of Regional Counsel.  See 
American Ass’n of People With Disabilities v. Hood, 2004 WL 1041536 at *2 (M.D.Fla. 
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20. The court held that the resources that would be lost if the stay is reinstated 

and FACDL ultimately prevails are extensive. (Order Lifting Stay at 2) First, any new 

cases taken by the CCCRC ultimately would need to be transferred to private registry 

counsel, which would require that new lawyers expend vast numbers of duplicative hours 

and resources getting up to speed on cases to which Regional Counsel had been 

appointed.  (T1. 164-65)  

21.  Second, “an increasingly significant amount of taxpayer money will 

continue to be spent by the five [CCCRC] in purchasing office equipment, entering into 

building leases, paying the salaries of personnel, and miscellaneous other expenses, little 

of which may be recouped.” (Order Lifting Stay at 2) Much of this money can largely be 

saved through utilizing the registry system because taxpayers are not required to pay 

overhead expenses to private attorneys appointed in conflict cases.  (Order Lifting Stay at 

4)  Furthermore, resources would be saved because of the elimination of the added 

bureaucracy created by the Act.  (T1. 163-4)   

 22. In light of the aforementioned evidence, findings of fact and legal 

conclusions, Appellants’ claim that “FACDL failed to show any compelling 

circumstances that would warrant vacating the automatic stay[,]” and that the trial court 

“ignored” case law establishing the requirement that compelling circumstances be 
                                                                                                                                                 
2004) (public interest weighed in favor of granting stay because citizens “would be 
greatly impacted by the potential expenditure of monies” that might be unnecessary given 
that government resources are finite); Florida Wildlife Federation v. Goldschmidt, 506 F. 
Supp. 350, 371 (S.D. Fla. 1981) (“Bearing in mind that these are not the dollars of a 
private individual or corporation but those of the taxpayers and citizens which would be 
forever lost, the argument that even substantial additional costs caused by court-ordered 
delay are entitled to little weight in the balance is specious at best.”). Thus, the trial court 
properly considered the loss of state resources in granting in part Appellee’s motion to lift 
the stay.  
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demonstrated (Appellants’ Motion at 5), is insupportable.  Appellants cite to no evidence 

disputing the facts on which the trial court relied, facts that lead to the inevitable 

conclusion that the due process and other constitutional rights of the indigent conflict 

clients could only best be protected in this case and precious State resources conserved if 

the stay were lifted.  (Court’s Order Lifting Stay at 3)  To say that those facts do not 

establish “compelling circumstances” ignores the testimony of the Regional Counsel 

themselves and other evidence before the circuit court.5 

23. If, indeed, the Regional Counsel’s clients would be in “legal limbo” if 

their offices were shut down, see ¶ 17, supra, that danger will only be multiplied as they 

take on more cases if this Court ultimately rules in FACDL’s favor.  That is precisely the 

problem that the circuit court recognized and sought to prevent (Order Lifting Stay at 3-

4), and it did so without causing irreparable harm to the current clients of the Regional 

Counsel, nor even to the Regional Counsel and their staff since the court’s order provides 

that the Regional counsel may continue to represent their current clients and continue to 

receive salaries and benefits.  See Order Lifting Stay at 5-6.  

                                                 
5Even if the court’s written order were somehow deemed insufficient, any error is invited 
and therefore cannot form a basis for relief. At Judge Davey’s request, the parties 
submitted proposed orders seeking to memorialize not only his oral ruling but any 
agreements made between the parties about how, practically, it should be implemented. 
(T1. 159) The court’s final order was largely based on the two proposals submitted, but 
Appellants’ proposal contained even fewer findings of fact than the final order. See 
Appendix B. Any attempts by Respondents to draft an order for the court that they would 
later argue is insufficient to provide a factual basis for the court’s legal conclusions 
certainly cannot be sanctioned by this Court. See Goodwin v. State, 751 So. 2d 537, 544 
n.8 (Fla. 1999) ("Under the invited-error doctrine, a party may not make or invite error at 
trial and then take advantage of the error on appeal.") (citations omitted); Bryan v. Bryan, 
930 So. 2d 693, 697 (Fla. 3d DCA 2006) (where Appellant requested the ability to submit 
proposed orders and the court issued an order that took portions from both proposed 
orders, Appellant could not raise a claim that the trial court abdicated its responsibility to 
make independent findings of fact and conclusions of law; any error was invited).  
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24. The longer the Regional Counsel system is maintained, the more difficult 

it will be to extricate the ever-increasing number of clients from it and the greater the 

burden on the judicial system. Indeed, even with their relatively small caseloads at the 

time of the hearing, the Regional Counsel all asserted in their affidavits (with notably 

identical language) that “[v]acating the stay will have a significant negative impact on the 

integrity of the court system.  It will disrupt trial schedules, briefing schedules, motion 

dates, and hearing times for those cases in which the Office of Criminal Conflict and 

Civil Regional Counsel has already accepted appointment.” (Appellants’ Exhs. 1-A at 3; 

1-B at 3; 1-C at 3-4; 1-D at 3; 1-E at 3)  As the circuit court held, a month and a half from 

now, these harms will only increase as time goes on. FACDL demonstrated far more in 

the lower court than a “possibility of saving money” or a “possibility of harm to clients of 

the Regional Counsel” (Appellants’ Motion at 5) (emphasis in original), and the court 

based its ruling on far more than such mere possibilities.  

 25. Appellants argued below that an immediate shutdown by lifting the stay 

would have caused irreparable harm, while simultaneously asserting that if this Court 

ultimately shuts them down, it would “provide for a reasonable transition period” that 

would allow for the protection of the constitutional rights of the clients, thereby avoiding 

such harm. (Appellants’ Motion at 10) That is precisely what the lower court in this case 

did when it lifted the stay:  it did not order an immediate shutdown of the offices, but 

rather left them in place to service their current clients and protect the incomes and 

benefits of those who had already been hired. It then provided a transition period during 

which the Regional Counsel could continue to take cases so that the judicial system 

would not be overburdened and clients left unrepresented, as warned of by the Regional 
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Counsel.  Finally, it ordered that the Regional Counsel not be appointed to new cases 

after that transitional period so that if this Court affirms its order granting the writ, the 

trial courts will not have to reassign over 7,500 cases to new counsel instead of the 

significantly smaller number to which the Regional Counsel will have been appointed by 

the end of the transition period.  Because private registry counsel do not charge overhead 

and can see the cases through to their conclusion, regardless of what this Court 

ultimately concludes, there is literally no harm that results from their appointment to new 

cases pending appeal. In the meantime, significant state and county expenditures for the 

OCCCRC’s overhead and salaries that can never be recouped if FACDL prevails, are 

enjoined. In short, Appellants have not identified any harm resulting from the court’s 

order. 

 26. Next, the Appellants argue that “the attempt by one circuit judge in Leon 

County to tie the hands of every circuit judge in the state is unprecedented.” (Appellant’s 

Motion at 6) It is unclear from Appellants’ motion whether this argument is meant to 

support the likelihood on the merits prong of Mitchell or is simply an attempt to get some 

kind of advanced  merits review of the trial court’s order granting the writ and applying it 

to all the circuits. If the latter, the argument is not relevant to these proceedings. If the 

former, this claim does not support a finding that Appellants have a likelihood of success 

on the merits because not only did Appellants fail to raise this issue at the hearing below, 

when the court heard evidence and arguments precisely addressing the statewide 

implications of lifting the stay, but Appellants themselves presented such evidence 

through their five regional counsel, who, collectively, serve the entire state. (T1. 65-130) 

It also submitted affidavits to the court from each of the five Regional Counsel detailing 
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what their perception of the harm to their offices and clients would be if the stay were 

lifted. (Respondents’ Exhs. 1-A-E) In argument, Appellants then sought to convince the 

court that lifting the stay would cause irreparable harm precisely because of its 

widespread impact to all counties. (T1. At 147)  

27. To allow Appellants to argue now that the court never had the power to 

enjoin the OCCCRC from operating in other circuits is to allow them to reap the benefits 

of their own invited error, which is prohibited by Florida law. See, e.g., Goodwin, 751 So. 

2d at 544 n.8 (Fla. 1999) (“Under the invited error doctrine, a party may not make or 

invite error at trial and then take advantage of the error on appeal.”); Terry v. State, 668 

So. 2d 954, 962 (Fla. 1996) (where party elicited testimony, it cannot then move for a 

mistrial based on the prejudicial nature of such testimony); Bryan v. Bryan, 930 So. 2d 

693, 697 (Fla. 3d DCA 2006)  (where Appellant requested the ability to submit proposed 

orders and court issued an order that took portions from both proposed orders, Appellant 

could not raise a claim that the trial court abdicated its responsibility to make independent 

findings of fact and conclusions of law; any error was invited).  

28. It should be noted that the Appellants’ legal basis for its argument on this 

point is that circuit courts have the discretion to appoint counsel for indigent clients. 

(Appellant’s Motion at 6) (citing Gantt v. State, 714 So. 2d 1116, 1117 (Fla. 4th DCA 

1998), and Weaver v. School Board of Leon County, 896 So. 2d 929 (Fla. 1st DCA 

2005)). Here, Appellee finally agrees—this, of course, is the basis for Judge Davey’s 

provision stating that to the extent the county registries might be inadequate to provide 

adequate numbers of attorneys to cover the expected caseloads of the Regional Counsel 

pending appeal, about which Appellants seem concerned (Appellants’ Motion at 6), the 
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circuit judges have the power under Article V of the Florida Constitution to appoint 

attorneys who are not on the registry to ensure the constitutional rights of the indigent. 

(Order at 4-5) (citing Olive v. Mass, 811 So. 2d 644, 652 (Fla. 2002), and Makemson v. 

Martin County, 491 So. 2d 1109, 1115 (Fla. 1990)). 

29.  Appellants later argue that this provision will lead to, rather than prevent, 

irreparable harm because it will be more expensive to implement a registry system than 

one in which the regional conflict offices are appointed in most conflict cases. 

(Appellants’ Motion at 11) First, Appellants presented no evidence below to support this 

contention.  Indeed, its own witness, Victoria Montanero, Executive Director of the 

Justice Administrative Commission, which is responsible for paying conflict counsel, 

testified that her agency carefully monitors billing by private counsel and considers itself 

a careful guardian of the State’s limited resources.  (T1. 58-9)  Second, the circuit court 

found the opposite to be true based on the added bureaucracy imposed by the Act (T1. 

163-4); the fact that private registry counsel cannot bill the government for overhead 

expenses (Court’s Order Lifting Stay at 4), while the taxpayers must pay for the overhead 

expenses of the OCCCRC (Order Lifting Stay at 2-3); and the vast resources that would 

be expended if all of the cases to which the OCCCRC would be appointed between now 

and likely resolution of this case ultimately had to be transferred to replacement counsel 

(T1. 164-65).  Furthermore, as a result of the Regional Counsels’ failure to become fully 

operational and reliance on the continued operation of the old registry systems across a 

“vast majority” of the state (Order Lifting Stay at 3 n. 4), lifting the stay did not even 

significantly alter the status quo, let alone for the worse.  
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 30. Appellants next lodge another waived argument to assert their likelihood 

of success on the merits, this time pertaining to the severability of the circuit court’s order 

granting the writ. Specifically, they argue that there is no basis for enjoining the CCCRC 

from taking appointments in civil cases because FACDL’s Petition asserted only that the 

CCCRC were unconstitutionally appointed as public defenders and public defenders do 

not handle civil cases. Thus, Appellant’s assert, CCCRC appointment in those cases 

should have been unaffected by any ruling on the merits of the Petition.  (Appellants’ 

Motion at 7-9)  

31. As noted by the circuit court in the course of the stay proceedings below, 

Appellants did not make this argument when it was relevant, i.e., during argument on the 

Petition for Writ of Quo Warranto.  (T1. 145)  Because Appellants’ waiver precludes 

them from raising this issue in their merits brief to this Court, Richardson v. Richardson, 

766 So. 2d 1036, 1041 n.4 (Fla. 1999), Appellants cannot properly argue it herein to 

demonstrate a likelihood of success on the merits.  

32. Even if this Court were to consider the severability argument on appeal, 

however, it would fail. First, Appellants’ assertion that FACDL’s “petition for writ of quo 

warranto . . . in no way challenged the assignment of civil responsibilities to the Regional 

Counsel” (Appellant’s Motion at 8-9) (emphasis in original), is factually incorrect. The 

petition requested, among other things, a holding by the circuit court that Governor Crist 

acted unconstitutionally when he appointed the five Regional Counsel and that the 

Regional Counsel be enjoined from performing “any duties under The Act.” (Petition for 

Writ of Quo Warranto at 5) (emphasis added).  There is simply no basis for arguing that 
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public officials who have been unconstitutionally appointed, on whatever basis, can 

continue to perform any portion of their public duties.  

 33. Appellants further contend that there would be little irreparable harm in 

allowing the Regional Counsel to continue to take civil appointments.  It concedes, 

however, that “approximately half” of the caseload increases for Regional Counsel 

between now and the end of February, were the stay not lifted, would be civil. 

(Appellants’ Motion at 9)  Thus, assuming eventual success on the merits, the trial courts 

would have to reassign almost 4,000 civil cases by the time the Regional Counsel offices 

were shut down, and this assumes a issued by this Court immediately following oral 

argument with no winding down period.  The harm that would result, when these clients 

could otherwise simply have been assigned to private attorneys who would see the cases 

through to their conclusion without any court involvement, is not “greatly overstated.”  

See Appellants’ Motion at 9.  Again, the Regional Counsel all warned in their affidavits 

of the upheaval that would have resulted if they had been shut down in response to 

Appellee’s motion to lift the stay—they simply cannot convincingly argue now, on 

appeal, that that harm would be nonexistent if they were forced to shut down 4,000 civil 

cases in a month and a half later.6  

 

 

                                                 
6Appellants also argue that the harm will be minimal because “many” of the civil cases 
appointed to the Regional Counsel will be resolved in the next two months. (Appellants’ 
Motion at 9)  Not only is there no evidence in the record to support this argument, but 
such an assertion is contrary to the timeframes involved in such cases as recognized by 
this Court.  See Pullen v. State, 802 So. 2d 1113, 1120 (Fla. 2001) (noting that the 
appeals process for civil commitment proceedings alone exceeds the statutory six-month 
commitment period). 
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Conclusion 

 This Court has entered an order expediting the briefing in this case.  Oral 

argument is set for February 27, 2008.  Quite obviously, the Court is aware of the 

significant issues at stake in this litigation.  Given the ultimate resolution of these issues 

on such an expedited basis, there is no reason to disturb the trial court’s determination 

that lifting the stay was necessary to avoid the irreparable injury that would occur if the 

stay remained in place.  See Florida Dep’t of Agriculture and Consumer Services v. 

Haire, 832 So.2d 778, 782 n. 2 (Fla. 4th DCA 2002) (district court avoided adjudication 

of trial court’s disposition on stay given that Supreme Court would resolve question on 

immediate basis).  The trial court reserved jurisdiction to modify the order if either party 

demonstrated such a need.  The order is a practical approach to a tough problem facing 

the trial court, and Appellants have not demonstrated that they will be irreparably harmed 

by any application of the order, let alone that the order constitutes an abuse of discretion. 

       Respectfully submitted, 

 
       /s/ Sonya Rudenstine_________  
       SONYA RUDENSTINE 
       Attorney at Law 
       Florida Bar No. 0711950 
       1221 N.E. 3rd Street 
       Gainesville, FL 32601 
       Tel.: 352-359-3972 
       Fax.: 352-374-4666    
       srudenstine@yahoo.com 
 
       D. TODD DOSS 
       Florida Bar Number 910384 
       725 S.E. Baya Drive 
       Suite 102 
       Lake City, FL 32025 
       Tel.: 386-755-9119 
       Fax: 386-755-3181 
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Chief Deputy Solicitor General 
Office of the Attorney General 
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(850) 414-3681 (ph) 
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