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CASE NO. SC08-1658

NOTICE OF SUPPLEMENTAL AUTHORITY

Pursuant to rule 9.225, Florida Rules of Appellate Procedure, the
undersigned Chair of the Supreme Court of Florida Commission on Trial Court
Performance and Accountability submits the attached decision in Media General
Operations, Inc. v. State of Florida and Robles, 34 Fla. L. Weekly D893b (Fla. 2d
DCA May 6, 2009). Although the decision is not yet final because the time for
rehearing has not expired, Media General Operations is significant to proposed
amendments to rule 2.535, Florida Rules of Judicial Administration, in this case.

1.  The decision denies a petition for writ of mandamus sought by the publisher
of a newspaper that was denied access to an audio recording of a sentencing
hearing in the Sixth Judicial Circuit.

2. The decision concludes that an audio recording produced from a digital
electronic court reporting system is not an “electronic record” of a court
proceeding, and that such a recording “exists for the purpose of creating a record of
the court proceedings.” Proposed amendments to rule 2.535 define the official
record of a judicial proceeding as the written transcript, but allow for limited
access to electronic recordings by attorneys of record in proceedings required to be
reported at public expense under specified conditions and as determined by the
chief judge, and, in addition, allow for public and self-represented litigant access to
recordings, in the discretion of the court, after review for confidential or privileged
information.

2. The decision recognizes the authority of the chief judge, under rule 2.420,
Florida Rules of Judicial Administration, to determine the form in which a record



is provided, and to supply the record of a judicial proceeding in the form ofa
written transcript rather than an audio recording.

4, Judge Casanueva’s specially concurring opinion recognizes that electronic
recordings are preliminary to the final record of a judicial proceeding. Proposed
amendments to rule 2.535 defining the official record of a judicial proceeding as
the written transcript, and restricting access to electronic recordings, are premised
on an interpretation of electronic recordings as preliminary to the final record of a
judicial proceeding.

Respectfully submitted this L/(_ day of May, 2009.
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Robert B. Bennett, Jr Chair
Commission on Trlal Court
Performance and Accountability
Circuit Judge

Twelfth Judicial Circuit

2002 Ringling Boulevard, Floor &
Sarasota, FL 34237-7002




CERTIFICATIONS

CERTIFICATE OF FONT COMPLIANCE

I certify that this Notice of Supplemental Authority was prepared in 14-point
Times New Roman font.

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Notice of Supplemental Authority was
furnished by U.S. Mail to Scott Dimond, Chair, Rules of Judicial Administration
Committee, Dimond, Kaplan & Rothstein, P.A., 2665 S. Bayshore Dr. PH-2B,
Miami, FL 33133-5448; Katherine E. Giddings, Akerman Senterfitt, 106 E.
College Avenue, Suite 1200, Tallahassee, FL 32301-7741; John S. Mills, Chair,
Appellate Court Rules Committee, Mills, Creed & Gowdy, P.A., 865 May St.,
Jacksonville, FL 32204-3310; John F. Harkness, Jr., Executive Director, The
Florida Bar, 651 E. Jefferson Street, Tallahassee, FL 32399-6584; Robert Dewitt
Trammell, Florida Public Defender Association, Inc., P.O. Box 1799, Tallahassee,
FL. 32302; Carey Haughwout, Public Defender, Fifteenth Judicial Circuit, Criminal
Justice Building, 421 3™ Street, West Palm Beach, FL 33401; Barbara A. Peterson
and Adria E. Harper, First Amendment Foundation, 336 East College Avenue,
Suite 101, Tallahassee, FL 32301; Rachel E. Fugate and Gregg D. Thomas,
Thomas and Locicero, 400 N. Ashley Dr., Suite 1100, Tampa, FL 33602; Jennifer
 Gaul and Susan D. Wasilewski, Florida Court Reporters Association and the
Florida Coalition on Court Reporter Certification, 222 S. Westmonte Drive, Suite
101, Altamonte Springs, FL 32714; Thomas C. Saunders, Saunders Law Group,
P.O. Box 1279, Bartow, FL 33831-1279; Mary Watson, 1817 Montague St., Lake
Worth, FL 33461; the Honorable Robert J. Morris, Chief Judge, Sixth Jud1c1a1
Circuit, and B. Elaine New, Court Counsel, Sixth Judicial Circuit, 501 1** Avenue
North, Suite 1000, St. Petersburg, FL 33701 this _ /4 ®day of May, 2009.

/Laura Rush, Staff /

Commission on Trial Court Performance
and Accountability

Florida Bar No. 0613959

500 South Duval Street

Tallahassee, FL 32399-1900

(850) 488-1824
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NOTICE: THIS OPINION HAS NOT BEEN RE-
LEASED FOR PUBLICATION IN THE PER-
MANENT LAW REPORTS. UNTIL RELEASED,
IT IS SUBJECT TO REVISION OR WITHDRAW-
AL.

District Court of Appeal of Florida,
Second District.
MEDIA GENERAL OPERATIONS, INC,, Peti-
tioner,
V.
STATE of Florida and Alexander Robles, Respond-
ents.
No. 2D08-1154.

May 6, 2009.

Petition for Writ of Mandamus from the Circuit
Court for Pasco County; Robert J. Morris, Jr., Judge.
Gregg D. Thomas and Rachel E. Fugate of Thomas
& LoCicero PL, Tampa, for Petitioner.

Bill McCollum, Attorney General, Tallahassee, and
Richard M. Fishkin, Assistant Attorney General,
Tampa, for Respondent State of Florida.

B. Elaine New and Sherry McDonald, St. Peters-
burg, for Chief Judge Robert J. Morris, Jr.

No appearance for Respondent Alexander Robles.

PER CURIAM.

*1 Media General Corporation, publisher of the
Tampa Tribune, seeks a writ of mandamus directed
to the Chief Judge of the Sixth Judicial Circuit or-
dering him to release the audio recording of a sen-
tencing hearing. Media General contends it is en-
titled to a copy of the recording because it is a re-
cord of the judicial branch and no exemption pro-
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tects it from public disclosure.

Florida Rule of Judicial Administration 2.420,
which governs access to judicial branch records,
states:

b) Definitions.

1) “Records of the judicial branch” are all records,
regardless of physical form, characteristics, or
means of transmission, made or received in con-
nection with the transaction of official business
by any judicial branch entity and consist of:

A) “court records,” which are the contents of the
court file, including the progress docket and
other similar records generated to document
activity in a case, transcripts filed with the
clerk, documentary exhibits in the custody of
the clerk, and electronic records, videotapes, or
stenographic tapes of depositions or other pro-
ceedings filed with the clerk, and electronic re-
cords, videotapes, or stenographic tapes of
court proceedings.

Citing the rule, Media General contends that the au-
dio recording of Alexander Robles' sentencing
hearing is an “electronic record” of the hearing and
therefore is a court record. We disagree.

The audio recording exists because the Sixth Judi-
cial Circuit uses a digital electronic court reporting
system in some proceedings rather than a steno-
graphic court reporter. The recording includes mat-
ters that are not a part of the sentencing hearing be-
cause the microphones in the courtroom capture all
the miscellaneous sounds and conversations in the
courtroom before, during, and after the hearing. By
definition, the record of a court proceeding is com-
prised only of matters that are part of the proceed-
ings, i.e., the official business of the court. See
id (defining “court records” as including “electronic
records ... of court proceedings™) (emphasis added);
Fla. R. Jud. Admin. 2.535(c) (“Record. When trial
proceedings are being reported, no part of the pro-
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ceedings shall be omitted unless all of the parties
agree to do so and the court approves the agree-
ment.”) (emphasis added); see also Holt v. Chief
Judge of the Thirteenth Judicial Circuit, 920 So.2d
814 (Fla. 2d DCA 2006) (explaining that digital
electronic court reporting systems used in
courtrooms capture statements and conversations
that are not part of the judicial proceeding or that
are not meant to be “on the record”). Accordingly,
we conclude that the audio recording created by di-
gital electronic court reporting systems is not, in
and of itself, an “electronic record” of the proceed-
ings.

The audio recording produced by the digital elec-
tronic court reporting system exists for the purpose
of creating a record of the court proceedings.
SeeFla. R. Jud. Admin. 2.535(g)(3) (“Electronic
Recording and Transcription of Proceedings
Without Court Reporters.A chief judge may enter a
circuit-wide administrative order, which shall be re-
corded, authorizing the electronic recording and
subsequent transcription by persons other than
court reporters, of any judicial proceedings, includ-
ing depositions, that are otherwise required to be
reported by a court reporter.”).Rule 2.420(f)(2)
provides that the custodian of court records shall
determine the form in which the record is provided.
Here, the custodian, the Chief Judge of the Sixth
Judicial Circuit, has elected to supply the record of
the proceeding at which Mr. Robles was sentenced
in the form of a written transcript, something he has
the right to do. Accordingly, we conclude Media
General has no right to the audio recording pro-
duced by the digital court reporting system, and we
deny its petition for a writ of mandamus.

*2 Denied.

FULMER and KELLY, JJ., Concur.

CASANUEVA, J.,, Concurs specially with
opinion. CASANUEVA, Judge, specially concur-
ring.

Although I concur with the majority that mandamus
does not lie to compel the Sixth Judicial Circuit to
produce the raw audio recording of the pertinent
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proceedings, I write to further explain why the au-
dio does not constitute a “record” subject to dis-
closure.

Media General seeks production of the raw elec-
tronic audio captured by the courtroom audio
equipment, flatly asserting that this data is an
“electronic record” as contemplated by Florida
Rule of Judicial Administration 2.420(b)(1)(a).
However, in Shevin v. Byron, Harless, Schaffer, Re-
id & Assocs., Inc., 379 So.2d 633, 640 (Fla.1980),
the supreme court provided guidance that suggests
otherwise:

To give content to the public records law which
is consistent with the most common understand-
ing of the term “record,” we hold that a public re-
cord, for purposes of section 119.011(1), is any
material prepared in connection with official
agency business which is intended to perpetuate,
communicate, or formalize knowledge of some
type. To be contrasted with “public records” are
materials prepared as drafts or notes, which con-
stitute mere precursors of  governmental
“records” and are not, in themselves, intended as
final evidence of the knowledge to be recorded.
Matters which obviously would not be public re-
cords are rough drafts, notes to be used in prepar-
ing some other documentary material, and tapes
or notes taken by a secretary as dictation.

See also Media Gen. Convergence, Inc. v. Chief
Judge of Thirteenth Judicial Circuit, 840 So.2d
1008, 1014 (Fl1a.2003) (citing Shevin as a
“landmark decision” in public records law).

It is my opinion that the raw data, consisting of the
audio passively recorded by the court's equipment,
is merely a “precursor” of a record. See Shevin, 379
So0.2d at 640. The unfiltered recording cannot be
“intended as final evidence of the knowledge to be
recorded.”Id. As the Chief Judge aptly points out,
the audio may, and probably does, contain nonre-
cord anomalies such as privileged discussions
between attorneys and their clients or background
dialogue between observers in the gallery. Without
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any editing-any evidence that a person or entity
utilized intelligent thought in culling out the nonre-
cord anomalies from the unfiltered audio data-there
is no suggestion of the necessary “intent” to create
the “final evidence” that is a record.

“Mandamus is an extraordinary writ that can be
used to compel public officials to perform nondis-
cretionary, ministerial duties to which the petitioner
has a clear legal right” Moorman v. Hatfield, 958
So.2d 396, 398 (Fla. 2d DCA 2007).Rule 2.420(a)
clearly provides that “[t]he public shall have access
to all records of the judicial branch” with some
enumerated exceptions. Because the raw audio data
is only a “precursor” to the record, it is not a record
itself. Consequently, Media General cannot demon-
strate a clear legal right to the disclosure of the raw
data under rule 2.420 to support its request for man-
damus relief.

*3 This is not to say that an audio recording of
courtroom proceedings can never constitute a
“record” subject to public disclosure. If the Chief
Judge were to order review of this raw audio data
and preparation of an edited audio recording re-
flecting only the court proceedings, the resulting
audio would likely be a “record” subject to disclos-
ure under rule 2.420. However, this is only conjec-
ture, and such a scenario would require a close ana-
lysis of the facts and issues presented. See Times
Publ'g Co. v. City of Clearwater, 830 So.2d 844,
847 (Fla. 2d DCA 2002) (“[Tlhe classification of
items which fall midway on the spectrum of clearly
public records on the one end and clearly not public
records on the other will have to be determined on a
case by case basis.”).

I concur in the denial of the petition for writ of
mandamus.

Fla.App. 2 Dist.,2009.
Media General Operations, Inc. v. State
---S80.3d ----, 2009 WL 1211809 (Fla.App. 2 Dist.)
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