
IN THE 
SUPREME COURT OF FLORIDA 

 
 
DEPARTMENT OF STATE OF THE 
STATE OF FLORIDA and VOTE YES  
ON 5 FOR PROPERTY TAX 
RELIEF, INC., 
 
  Petitioners, 
 
v.        Case No. SC08-1569 
 
BEVERLY SLOUGH; FLORIDA SCHOOL 
BOARDS ASSOCIATION; FLORIDA 
ASSOCIATION OF DISTRICT SCHOOL 
SUPERINTENDENTS; FLORIDA ASSOCIATION 
OF SCHOOL ADMINISTRATORS; FLORIDA FARM 
BUREAU FEDERATION; FLORIDA INSTITUTE OF 
CERTIFIED PUBLIC ACCOUNTANTS; NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, 
FLORIDA; ASSOCIATED INDUSTRIES 
OF FLORIDA; PRINTING ASSOCIATION OF 
FLORIDA; and FLORIDA FRUIT AND VEGETABLE 
ASSOCIATION, 
 
  Respondents. 
_____________________________________________/ 
 

DEPARTMENT OF STATE’S RESPONSE  
TO THE COURT’S AUGUST 20, 2008 ORDER 

 
 Petitioner State of Florida, Department of State, files this response to the 

Court’s August 20, 2008 order requesting the parties to advise when a decision by 

the Court is necessary in this case for purposes of timely ballot distribution in 

accordance with applicable laws.  

 



Summary 

As explained more fully below, there is no single deadline by which the 

Court’s decision must be rendered to ensure timely and lawful ballot distribution; 

the timing of the decision, however, will affect the manner in which the Court’s 

decision is carried out.   

The circuit court ordered that proposed Amendment 5 be removed from the 

ballot.  However, due to the present appeal, the circuit court’s order is stayed and 

Amendment 5 presently remains on the ballot.  See Fla. R. App. P. 9.310(b)(2).  If 

this Court issues a decision removing the amendment from the ballot prior to the 

date the general election ballots are finalized for printing (September 5, 2008), the 

Secretary will be able to direct the supervisors of elections in Florida’s 67 counties 

to comply with the Court’s order and to print the ballots without the amendment.  

If a decision is issued after the ballots are finalized, many supervisors of elections 

will have programmed the election information in their software for purposes of 

vote tabulation, finalized their ballot layouts, and submitted the layouts for 

professional  printing.  After that date, it will not be possible to remove a stricken 

amendment from all paper ballots issued to voters.  However, even if a stricken 

amendment remains on the ballots, it will be possible for the Secretary not to 

compile the votes on the subject amendment as part of the election results.   

Additionally, the Secretary and county supervisors of elections would take 
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appropriate steps to notify voters that any votes on the amendment would be of no 

effect.   

Discussion 

There is no statutory deadline for printing ballots.  The first date set out in 

law relating to ballots is section 101.62(4)(a), Florida Statutes (2007), which 

requires supervisors of elections to mail absentee ballots to overseas voters no less 

than 45 days before a general election.  This year that date is September 20, 2008.  

In order to have the ballots ready to mail on that date, they must be printed in 

advance.  Roughly 10.6 million (the current number of registered voters in Florida) 

paper ballots will need to be printed.1  The number of paper ballots to be printed 

for the 2008 general election is substantially higher than in recent years because all 

Florida counties are now required to use optical scan voting systems, see section 

101.56075(1), Florida Statutes (2007) (effective July 1, 2008), whereas many of 

Florida’s most populous counties have previously used touch screen voting 

systems.  Only a small number of printing companies across the country are 

certified to print machine-readable optical scan ballots.  Because of this, and 

because every state in the country is also holding an election on November 4, 

2008, it is imperative that Florida counties submit their ballot orders to the printers 

as early as possible to ensure compliance with the September 20, 2008 deadline for 

                                                 
1 Although not all ballots need be printed prior to September 20, 2008, most 
counties find it more efficient and cost effective to print all the ballots at one time.   
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mailing overseas ballots and to make absentee ballots generally available to voters 

thereafter.   

The supervisors of elections cannot finalize their ballots for the general 

election until the Secretary provides them the names of candidates nominated for 

office as required by section 99.121, Florida Statutes (2007).  The county-level 

results for federal, statewide and multi-county races in the state’s August 26, 2008, 

primary will be certified to the Secretary on September 2, 2008.  See § 102.112(2), 

Fla. Stat. (2007).  The resulting winners are expected to be certified by the 

Elections Canvassing Commission the following day, September 3, 2008.  See id. § 

102.111(1).   

Presidential and vice presidential nominee names, on the other hand, are 

provided to the Secretary directly by the political parties after their respective 

national conventions.  The Democratic National Convention is scheduled for 

August 25-27, 2008, and the Republican National Convention is scheduled for 

September 1-4, 2008.  Therefore, the Republican presidential and vice presidential 

nominees are the final names the Secretary needs to finalize the general election 

ballot.  The Republican National Committee has informed the Secretary that it 

anticipates sending its certification of nominees to the Department of State via 

facsimile on the evening of September 4, 2008, with originals to follow on 

September 5, 2008.  Accordingly, the Secretary intends to certify all candidate 

names to the counties pursuant to section 99.121, Florida Statutes (2007), on 
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September 5, 2008.  This will allow fifteen (15) days for counties to program the 

election information in their software, lay out and proof their ballots, and have the 

ballots printed so as to meet the September 20th deadline for mailing overseas 

absentee ballots. 

Although the September 5, 2008 certification pertains only to candidates and 

not to proposed constitutional amendments,2 September 5th is also the pivotal date 

for removing a constitutional amendment from the ballot.  This is because counties 

must await the candidate information provided pursuant to section 99.121, Florida 

Statutes (2007), in order to finalize their ballot layout.  Therefore, if the Court 

issues a ruling striking an amendment from the ballot prior to or on September 5, 

2008, the Secretary will immediately communicate such order to the counties and 

it will be possible for the supervisors of elections to remove the amendment prior 

to finalizing their ballot layouts and preparing their voting equipment for vote 

tabulation.  It is not difficult to remove the text of a proposed amendment from the 

ballot at this stage.   

If the Court issues a ruling after September 5, 2008, it will no longer be 

possible to remove an amendment from the paper ballots in every county.  

Counties will be in various stages of ballot preparation, with some having already 

                                                 
2 There is no statutory deadline specifying when proposed constitutional 
amendments must be provided to the counties.  The Secretary provided counties 
the proposed constitutional amendment language for the upcoming general election 
in July, 2008.   
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submitted their final design to the printer.  Because the Secretary is obligated to 

maintain uniformity in the implementation of the election laws, see section 

97.012(1), Florida Statutes (2007), he would recommend against requesting 

counties to remove an amendment at this stage even if they are able to do so.  This 

would unnecessarily disrupt the ballot preparation process, risking errors and 

resulting in inconsistent presentation of proposed constitutional amendments to 

voters throughout the state.  Instead, the Secretary respectfully recommends that if 

a ruling is issued after September 5, 2008 which determines that an amendment 

should not be on the ballot, the Secretary be ordered to direct the counties to 

proceed with orderly ballot design and printing.  Because the voting systems are 

programmed with the election information at the same time the ballot is finalized, 

it will not be possible to prevent the voting equipment from tabulating the votes on 

the amendment; but the votes will not be compiled nor reported in the official 

election results.  This is the same process followed when candidates withdraw from 

a race (or are removed from the ballot by court order) after the ballots are printed.   

 Additionally, if this scenario occurs, as in the situation of withdrawn 

candidates the Secretary will work with the supervisors of elections to inform 

voters of the Court’s order and that any votes cast on the subject amendment will 

have no effect.  This will include notices in each absentee ballot mailed after 

issuance of the Court’s order, notices in each polling place, and notices in each 

voting booth.   
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Conclusion 

Wherefore, the Department of State respectfully informs the Court that the 

pivotal date for a decision in this case is September 5, 2008.  If a decision is issued 

by the Court prior to or on that date ordering an amendment removed from the 

ballot, the Secretary will be able to direct the supervisors of elections in Florida’s 

67 counties to comply with the Court’s order and to print the ballots without the 

subject amendment.  If a decision is issued after September 5, it will not be 

possible to ensure uniform removal of a stricken amendment from the paper ballots 

submitted to voters.  In such event, the Secretary respectfully recommends that 

ballot preparation be permitted to proceed as scheduled, but that any votes on the 

amendment not be compiled nor included in the official election results.  The 

Secretary and county supervisors of elections will take appropriate steps to notify 

Florida voters of the Court’s ruling and that any votes on the subject amendment 

will be of no effect.  

 
      Respectfully submitted, 

 
      BILL McCOLLUM 
      ATTORNEY GENERAL 
 
      /s/ Scott D. Makar 
      Scott D. Makar (FBN 709697) 
      Solicitor General 
      Louis F. Hubener (FBN 0140084) 
      Chief Deputy Solicitor General 
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      Courtney Brewer (FBN 0890901) 
      Deputy Solicitor General 
      Office of the Attorney General 
      The Capitol – PL-01 
      Tallahassee, Florida 32399-1050 
      (850) 414-3681 
      (850) 410-2672 facsimile 
 
      Lynn C. Hearn (FBN 0123633) 
      General Counsel 
      Florida Department of State 
      R. A. Gray Building 
      500 South Bronough Street 
      Tallahassee, Florida 32399-0250 
      (850) 245-6536 
      (850) 245-6127 facsimile 
 
      Attorneys for the Department of State 
 

 
CERTIFICATE OF SERVICE 

 
 
I hereby certify that, on this 25th day of August, 2008, I caused a true and 

correct copy of the foregoing to be sent via e-mail and U.S. Mail to: Barry Richard, 
Esq., GREENBERG TRAURIG, P.A., 101 East College Avenue, Tallahassee, 
Florida  32301, Counsel for Petitioners; Mark Herron, Robert J. Telfer, III, Esqs., 
MESSER CAPARELLO & SELF, P. O. Box 15579, Tallahassee, Florida  32317, 
Counsel for Intervenor Vote Yes On 5 For Property Tax Relief, Inc.  

 
 

      /s/ Scott D. Makar 
 Attorney 


