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SUMMARY OF THE ARGUMENT
 

The 1.35% property tax cap initiative violates the single subject rule. 

The Florida Supreme Court has held that the exception to the single subject 

rule for initiatives which limit the power of government to raise revenue 

"does not authorize revenue limitation initiatives which substantially change 

the powers or functions of more than a single level or branch of 

government." Advisory Op. to the Atty. Gen. Re: People's Property Rights 

Amendment, 699 S.2d 1304, 1310 (Fla. 1997). The 1.35% property tax cap 

initiative substantially changes the powers or functions of more than a single 

level of government as well as the powers or functions of more than a single 

branch of government. Hence it does not fall within the exception, and it 

violates the single subject rule. 

The proposed amendment substantially changes the constitutional 

home rule powers of counties and cities and also substantially changes the 

budgeting processes of the Legislature as well as local government. In 

addition, the initiative substantially impacts the ability of the legislative and 

executive branches of government to fulfill their constitutional obligation to 

make adequate provisions for a uniform, efficient, safe, secure and high 

quality system of free public schools. The judicial system is also 



substantially affected because of the impact of the initiative on the counties' 

constitutional requirement to furnish the physical facilities and related 

infrastructure for the judiciary. 

The Sponsor argues that People's Property Rights Amendment should 

be overruled. There is no basis for this Court to overrule its unanimous 

decision in that case, particularly since the 1.35% property tax cap initiative 

is even broader in scope than the initiative which was stricken in People's 

Property Rights Amendment. 

Furthermore, an initiative is not permitted to be placed on the ballot 

unless it identifies those provisions of the constitution which it will 

substantially affect. The Supreme Court has held that this must be done 

even if the initiative meets the single subject rule requirement. Advisory 

Atty. Gen. Re Tax, 644 So.2d 486 (Fla. 1994). The 1.35% property tax cap 

initiative will necessarily and substantially affect several sections of the 

constitution, but it fails to identify any of them. 

The ballot title and summary is also ambiguous and misleading in 

many particulars as discussed in our initial brief and reiterated herein. 



ARGUMENT
 

I.	 THE PROPOSED 1.35% PROPERTY TAX CAP INITIATIVE VIOLATES THE
 
SINGLE-SUBJECT RESTRICTION OF THE FLORIDA CONSTITUTION.
 

The Sponsor of the 1.35% property tax cap initiative cannot avoid the 

authority of Advisory Op. to the Atty. Gen. Re: People's Property Rights 

Amendments, 699 So.2d 1304 (Fla. 1997). In that case, the Supreme Court 

considered the legality of an initiative which would require a referendum before 

the imposition of any new taxes. The Sponsor argued that the initiative was within 

the exception to the single subject rule for initiatives which limit the power of 

government to raise revenue. The Supreme Court specifically stated: 

The exception does not authorize revenue-limitation initiatives which 
substantially change the powers or functions of more than a single 
level or branch of government. Id. at 1310. 

The Court went on to reject the initiative because it substantially 

changed the powers or functions of more than a single level of government 

as well as a single branch of government. 

In People's Property Rights Amendment the Court explained how the 

initiative substantially impacted more than one level of government; 

When considering a similar initiative petition in Tax Limitation /, we 
noted that an initiative requiring voter approval for new taxes will 
have significant impact on the home-rule powers granted to local 
government in our present constitution. Id. at 492-93; cf. Harris v. 
City of Sarasota, 132 Ha. 568, 576, 181 So. 366, 369 (1938) 
("Taxation is essential to the maintenance of sovereign 



government...."). This home-rule power is derived from article VIII, 
Florida Constitution ("Local Government"), and from article VII, 
section 9, Florida Constitution ("Local Taxes"). Chapter 200, Florida 
Statutes (1995), provides a framework for local governments to 
determine millages and to hold public hearings on the proposed 
budgets. Once a preliminary budget is adopted and a tentative millage 
set, the millage-determination procedures of chapter 200 require 
additional notice and public hearings before a final budget is adopted 
and a final millage rate determined. This initiative would change this 
process. Therefore, the initiative concerns not only revenue-raising 
but also the local government budgeting process, a process which is 
constitutionally grounded. 

Id. at 1310. 

The impact of the 1.35% property tax cap initiative on the 

constitutional home rule powers of counties and cities would be greater than 

that of the initiative in People's Property Rights Amendment. The initiative 

will substantially impact local government in all counties throughout the 

state, though the degree of impact will vary among the counties. In counties 

where property values are lower, higher millages are often required. For 

example, in Union County the millage components for 2007 were as 

follows: 

Government Millage Rate 

Union County Commission 10.0 

City of Lake Butler 2.25 

All school millages 7.60 

Total 19.85 



Fla. Dept. of Rev. Property Valuations and Tax Data (2007). 

On the other hand, in Hillsborough County even though property 

values are higher, the burgeoning needs of the county in 2007 required the 

following millages: 

Government Millage Rate 

Hillsborough County Commission 9.03
 

City of Tampa 5.73
 

All school millages 7.52
 

Total 21.28
 

Fla. Dept. of Rev. Property Valuations and Tax Data (2007). 

The counties are particularly limited in cutting their millages because 

they have no control over the majority of their expenditures. In Leon 

County, of the $113,207,395 collected this year through property taxes, 

$70,779,999 is being spent on constitutional officers, $4,540,230 on Article 

V expenses and $4,571,067 on other mandated expenses, such as Medicaid. 

(Fiscal year 10/1/07 - 9/30/08). 

As in People's Property Rights Amendment, the 1.35% property tax cap 

amendment would also substantially affect the annual budgeting processes of both 

counties and cities. Each county must prepare a balanced budget which shall 

control the levy of taxes and the expenditure of money. § 129.01, Fla. Stat. (2007). 



Likewise, cities are required to adopt a budget in which the anticipated revenues 

must equal the total expenditures and reserves. § 166.241, Fla. Stat. (2007). In 

those counties in which the combined millages have historically exceeded 13.5, it 

would be impossible for the counties and cities, as well as the school boards to 

determine their revenues until the Legislature ultimately mandated how much 

millage each could impose. In the meantime, there would be no way for them to 

establish a budget. In addition, similar to People's Property Rights Amendment, 

the current initiative would also affect the budgetary processes of the Legislature 

as prescribed in Article III, Section 19 of the constitution. 

The Court in People's Property Rights Amendments went on to say: 

Additionally, we find that this initiative affects several branches of 
government through its substantial impact on Article IX, Florida 
Constitution ("Education"). Article IX, Section 1 provides: 

Adequate provision shall be made by law for a uniform 
system of free public schools and for the establishment, 
maintenance and operation of institutions of higher 
learning and other public education programs that the 
needs of the people may require. 

The Governor and Florida Cabinet constitute the State Board of 
Education, which supervises the operation of the public school system 
in Florida. See Art. IX, § 2, Fla. Const. 

The Florida Legislature must determine how much money to spend on 
education each year and how to fund this budget. Under the 
constitution, school districts may levy ad valorem taxes when 
authorized by law. See Art. VII, § 9, Fla. Const.; Florida Department 
of Education v. Glasser, 622 So.2d 944 (Fla. 1993). Additional 



funding comes from state funds. See Ch. 236, Ra. Stat. (1995). By 
general law, the legislature has established funding formulae in order 
to fund the public school system. See id. These formulae also 
compensate for the disparity between different school districts. See 
id.; Department of Education v. School Bd. of Collier County, 394 
So.2d 1010, 1013 (Fla. 1981). 

Id. at 1310. 

The same rationale applies to the 1.35% property tax cap amendment. 

Pursuant to Article IX of the Rorida Constitution, education is a shared state and 

local responsibility. Article IX, Section 1 gives the Legislature ultimate 

responsibility to make "adequate provision for a uniform, efficient, safe, secure, 

and high quality system of free public schools." Article IX, Section 2 establishes 

the State Board of Education in the executive branch as the ultimate supervisor of 

the school system. Article IX, Section 4 provides for local school districts run by 

local elected boards. The boards "shall operate, control and supervise all free 

public schools within the school district and determine the rate of school district 

taxes within the limits [set by the constitution]." Art. IX, Sect. 4(b), Fla. Const. 

Each year the percentage of funding by the state and the school boards 

is set by the Legislature. See § 1011.71, Ra. Stat. (2007). The local 

component is made up of the "required local effort," determined by the 

Legislature and additional discretionary ad valorem taxes imposed by the 

school boards. For the fiscal year 2007-2008, 42.67% of the total property 

taxes levied in the state were for schools. Fla. Dept. of Rev. Property 



Valuations and Tax Data (2007). As in People's Property Rights 

Amendment, the 1.35% property tax cap amendment would substantially 

impact both the Legislative and Executive branches of government. 

The initiative would also substantially affect the judicial branch. The 

reduction in millage contemplated by this initiative will necessarily impair 

the counties' constitutional responsibility "to fund the cost of 

communications services, existing radio systems, existing multi-agency 

criminal justice information systems, and the cost of construction or lease, 

maintenance, utilities, and security of facilities for the trial courts, public 

defenders' offices, state attorneys' offices, and the offices of the clerks of the 

circuit and county courts performing court-related functions." Art. V, 

§14(c), Ha. Const. 

In its Answer Brief, the Sponsor doesn't even try to argue that the 

initiative would not substantially affect more than one level of government 

or more than one branch of government. Essentially, the Sponsor seeks to 

have this Court overrule its unanimous opinion in People's Property Rights 

Amendment, because the California Supreme Court upheld that State's 

Proposition 13 over similar objections. Under its rationale, the Sponsor 

would have this Court approve an initiative which would entirely change the 



operation of state government so long as the initiative had something to do 

with limiting taxes. 

The 1.35% property tax cap initiative goes much further than the 

initiative in People's Property Rights Amendment, which only required voter 

approval to raise new taxes. The 1.35% property tax cap initiative not only 

mandates a reduction in taxes, it also creates new subject matter beyond the 

collateral effects of revenue limitation. The initiative automatically pulls the 

state legislature into a governmental area where it has never been 

determining the allocation of local tax dollars among various local entities. 

This means that the Florida Legislature will determine how much ad 

valorem tax money each county receives, how much each city receives, how 

much each school district receives, and how much each special district 

receives. This constitutes a complete evisceration of local governing power 

on a statewide basis with the resulting vacuum being filled by the 

Legislature. The initiative effectively alters the existing form of government 

in the state. 

The 1.35% property tax cap initiative would also create a unique 

impact on public education. The state is annually required to provide 

additional funds to meet the progressive requirements of the Class Size 



Amendment (Article XI, Section 1). Therefore, any reduction in local tax 

revenue for school districts will necessarily place both the Legislature and 

the school district boards at risk in fulfilling their constitutional 

responsibility to provide "adequate pro vision... for a uniform, efficient, safe, 

secure, and high quality system of free public schools." (Article IX, Section 

1). 

Furthermore, this Court has not ignored the effect of the revenue 

limiting exception to the single subject rule. In Advisory Opinion to the 

Attorney General Re Tax Limitation, 673 So.2d 864 (Fla. 1996), the Court 

addressed an initiative which would require a two-thirds vote for new 

constitutionally imposed state taxes and fees. The court had previously 

stricken a similarly worded initiative on the ground that combining taxes and 

fees had violated the single subject rule. The court held that the revenue 

limitation exception now permitted combining taxes and fees in the same 

amendment. There is no comparison between that initiative and the 1.35% 

property tax cap initiative. 

In deciding People's Property Rights Amendment, it is evident that the 

Court took into account the scope and effect of that initiative. The 1.35% 

10
 



property tax cap amendment is even broader in scope and its effect on
 

government would be overwhelming.
 

II.	 THE INITIATIVE FAILS TO IDENTIFY THOSE PROVISIONS IN THE 
CONSTITUTION WHICH WOULD BE SUBSTANTIALLY AFFECTED. 

The 1.35% property tax cap initiative is also fatally defective because it 

would substantially affect several provisions in the constitution without identifying 

them.1 The necessity to identify affected constitutional provisions applies 

independent of the single subject requirement. Advisory Opinion to Atty. Gen. Re 

Tax, 644 So.2d 486, (Fla. 1994). In striking an initiative from the ballot in that 

case, the court stated: 

While a debatable issue exists as to whether this "Voter Approval of 
New Taxes" initiative violates the single-subject requirement by 
dealing with three subjects, we need not address that claim because 
this initiative substantially affects specific provisions of the 
constitution without identifying those provisions for the voters, in 
violation of the principles we established in Fine. 

Id. At 492. 

As pointed out in our Initial Brief, those provisions of the constitution 

substantially affected by the 1.35% property tax cap initiative include: 

1.	 Article VII, Section 2 (providing for uniform taxation). 

1 In its Answer Brief, the Sponsor doesn't even address the requirement to identify 
substantially affected constitutional provisions except in the discussion of the 
ballot summary. 

11 



2. Article VII, Section 9(b) (local taxing authorities shall be 
authorized by law to levy ad valorem taxes not to exceed 10 
mills). 

3. Article VIII, Section
powers). 

 1 and 2 (city and county home-rule 

4. Article IX, Section 1 (uniform system of free public schools). 

5. Article IX, Section 4(b) (school board shall determine rate of 
school district taxes). 

6. Article VII, Section II (ad valorem taxation at a uniform rate). 

None of these sections are identified in the initiative. The Sponsor 

cannot argue that there are no sections of the constitution being substantially 

affected. By beginning the amendment with the words "Notwithstanding 

any other provision in this constitution" the Sponsor acknowledges that the 

constitution is being amended but fails to specify what sections are involved. 

III.	 The Ballot Summary of the Proposed Amendment is Ambiguous 
and Misleading 

For the many reasons, the ballot title and summary of the 1.35% 

property tax cap initiative is misleading and fails to provide the voters with 

fair notice of its content. In fact, it is unlikely that many voters will be 

aware of the extent of the reduction proposed by the initiative, because they 

are not told that the constitution now authorizes a combined millage for 

counties, cities and school districts of 30 mills. 

12 



The title and second sentence of the ballot summary says that voters 

can approve property taxes above the 1.35% cap. However, the first 

sentence of the ballot summary categorically states that the property tax on 

any parcel shall never exceed 1.35%. The Sponsor cannot avoid this 

ambiguity which was pointed out by the Attorney General. 

Contrary to the language of the proposed amendment, the third 

sentence of the ballot summary gives the impression that the Legislature is 

being authorized to distribute tax revenues above 1.35%. In response, the 

Sponsor argues that the amendment contains essentially identical language 

and cities case authority for the proposition that a ballot summary cannot be 

faulted if it tracks the language of the proposed amendment. (Sponsor's 

Brief, p. 40). Certainly, the language in the summary and that portion of the 

amendment quoted by the Sponsor are much the same, and there would be 

no problem if this was all the amendment said. However, as explained in the 

fiscal impact statement, because the amendment also says that the maximum 

amount of taxes which can be collected cannot exceed 1.35%, it is only 

those revenues which the amendment authorizes the Legislature to 

distribute. Therefore, that portion of the summary which implies that the 

Legislature is being authorized to distribute tax revenues above 1.35% is 

inconsistent with what the amendment actually says. 

13 



The Sponsor says that it was not necessary to define the word 

"exemption" which appears in the summary because its meaning could be 

resolved later should the initiative be adopted. While this may well be true 

with respect to most words, the Supreme Court has held that the word 

"exemption" has to be defined in the ballot summary in order to differentiate 

it from the word "immunity". People's Property Rights Amendment, 699 

So.2d 1304 at 1311. 

The ballot summary says that the property tax limit would not apply to 

taxes approved by the voters. However, the summary fails to point out that 

the initiative specifies that the tax limit also would not apply to taxes levied 

for the payment of bonds. 

The ballot summary misleads the voters into thinking that they can 

always vote for new taxes but fails to tell them that such taxes cannot extend 

beyond two years. The Sponsor responds by saying that "[i]t is again 

disingenuous to say this would be misleading to voters considering that the 

actual language of proposed amendment makes it certain that property taxes 

approved by voters cannot extend for periods of longer than two years." But 

that is just the point; the ballot summary is different than the amendment. 

Discrepancies between the ballot summary and the text of initiatives have 

14
 



often been deemed fatal. E.g. Advisory Op. to Atty. Gen. Re Treating People 

Differently, 778 so.2d 888 (Fla. 2000). (Difference between "people" and 

"persons"). In re Advisory Op. to Atty. Gen. Re Casino Authorization, 

Taxation and Regulation, 656 So.2d 466 (Fla. 1995) (Difference between 

"hotel" and "transient lodging establishment"). 

As explained in our initial brief, the requirement to identify those 

sections of the constitution which would be substantially affected by the 

initiative also applies to the ballot summary. Advisory Opinion to the 

Attorney General Re Tax Limitation, 644 So.2d 486 (Fla. 1994); Florida 

League of Cities v. Smith, 607 So.2d 397 (Fla. 1972). In response, the 

Sponsor says "[A]s specifically addressed in Section 1 of the argument 

herein, Sponsor does not agree or concede that all the constitutional 

provisions identified by Opponents are going to be "substantially affected' ". 

(Sponsor's Brief, p. 44). However, no such argument is made in Section 1 of 

the Sponsor's Brief. Perhaps this is because the Sponsor would be hard put to 

explain why this initiative would not substantially affect several sections of 

the constitution. For example, how would the sponsor argue that the 

initiative would not amend Article VII, Section 9(b) which authorizes 

counties, municipalities, and school districts to each tax at the rate of 10 

mills? As in the case of the initiative, the ballot summary is defective for 

15
 



failing to specify those sections of the constitution which would be 

substantially affected by the initiative. 

CONCLUSION 

The 1.35% property tax cap initiative should be stricken from the ballot. 

Respectfully submitted this 14th day of August, 2008. 
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Counsel for Opponents 
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