
 

 

 IN THE SUPREME COURT OF FLORIDA  
 
 
      
          
SHAUN OLMSTEAD et al., 
   
           
 Appellants-Defendants, 
 
  v.     CASE NO.: SC08-1009 
 
FEDERAL TRADE COMMISSION,   
          
 Appellee-Plaintiff.      
 
 ______________________    
  
 On Certification from the United States Court 
 of Appeals for the Eleventh Circuit, No. 06-13254-DD 
 
 On Appeal from the United States District Court   
  for the Middle District of Florida 
 The Honorable Thomas B. McCoun, III, United States Magistrate Judge 
  No. 8:03 CV-2353-T17-TBM   
 __________________________ 
 
 OPPOSITION OF APPELLEE-PLAINTIFF FEDERAL TRADE COMMISSION 
 TO APPELLANTS-DEFENDANTS’ MOTION FOR REHEARING 
 __________________________ 
 
     WILLARD K. TOM 
     General Counsel 
 
     JOHN F. DALY  
     Deputy General Counsel for Litigation 
 
     JOHN ANDREW SINGER 
     Attorney 
     Federal Trade Commission 
     600 Pennsylvania Avenue, NW 
     Washington, DC 20580 
     (202) 326-3234 





 

 

1 

 On June 24, 2010, this Court responded to a certified question of the United 

States Court of Appeals for the Eleventh Circuit Court of Appeals, No. SC08-1009, 

slip op. (Fla. Jun. 24, 2010); 35 Fla. L. Weekly S357; __ So. 3d __; 2010 WL 

2518106 (Fla.).  In a 5-2 decision, this Court held “that the statutory charging order 

provision [Fla. Stat. § 608.433(4)] does not preclude application of the creditor’s 

remedy of execution on an interest in a single-member LLC.”  Op. at 2.  As a 

result, a judgment-creditor of the sole member of a single member limited liability 

company (“LLC”) may levy the judgment-debtor’s sole membership interest, take 

control of the LLC, and then use the LLC’s assets to satisfy a judgment against the 

member.   

 On July 8, 2010, Appellants filed a motion for rehearing pursuant to Fla. R. 

App. P. 9. 330(a).
1
  Such a motion is “strictly limited” to calling attention to 

something an appellate court has overlooked or misapprehended.  Cleveland v. 

Florida, 887 So. 2d 362, 364 (Fla. 5th DCA 2004).  It is not to contain argument or 

to be a further attempt at advocacy.  Id.  See also Unifirst Corp. v. City of 

Jacksonville, 2009 WL 4263860 (Fla. 1st DCA 2009) (“it is not the function of a 

                                                 
1
Appellants served their Motion on the Commission by U.S. Mail on July 8, 

2010.  Pursuant to Fla. R. App. P. 9.330(a) and 9.420(e), the Commission’s 

opposition to the Motion must be served within 15 days of the date of service of 

the Motion, by July 23, 2010. 



 

 

2 

petition for rehearing to furnish a medium through which counsel may advise the 

court that they disagree with its conclusion, to reargue matters already discussed in 

briefs and oral argument and necessarily considered by the court, or to request the 

court to change its mind as to a matter which has already received the careful 

attention of the judges, or to further delay the termination of litigation.”); Lowry v. 

Florida, 963 So. 2d 321, 328 (Fla. 5th DCA 2007) (rehearing motion should not 

simply reargue the merits of a court’s opinion).  Nor is it “to express mere 

disagreement with its resolution of the issues on appeal.”  Comm. Notes to 2000 

Amendments to Fla. R. App. P. 9.330.  Here, Appellants’ motion violates this rule.  

It does nothing more than reassert the arguments raised in their merits brief:  that 

the language of Florida LLC Act makes a charging order against the membership 

interest in an LLC the exclusive remedy for the creditor of the sole member of a 

single-member LLC.  The motion urges the Court, on rehearing, to abandon the 

majority opinion and to adopt the dissent as the opinion of the Court.  

 Rehearing may be granted where a Court “overlooked or misapprehended” a 

point of law in its decision.  Fla. R. App. P. 9.330(a).  See also, e.g., Brennan v. 

State, 754 So.2d 1, 6 n. 4 (Fla. 1999);  Jacobs v. Wainwright, 450 So.2d 200, 201 

(Fla. 1984).  This Court did neither.  To the contrary, it thoroughly considered, 
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analyzed and applied the relevant Florida statutory provisions, starting with LLC’s 

charging order provision. 

 This statute provides, in relevant part: 

On application to a court of competent jurisdiction by any judgment creditor 

of a member, the court may charge the limited liability company 

membership interest of the member with payment of the unsatisfied amount 

of the judgment with interest.  To the extent so charged, the judgment 

creditor has only the rights of an assignee of such interest. 

Fla. Stat. § 608.433(4). 

 The Court found that “On its face, [this] provision establishes a nonexclusive 

remedial mechanism” for a judgment creditor of an LLC member.  Op. at 11  

(emphasis in original).  This “stands in stark contrast,” Id., to the charging order 

provisions of Florida’s Partnership Act (Fla. Stat. § 620.8504) and Limited 

Partnership Act (Fla. Stat. § 620.1703).  Both direct that a charging order is the 

exclusive remedy against a partnership for a personal judgment against an 

individual partner.  Had the legislature intended to make a charging order the 

exclusive remedy for the judgment creditor of the sole member of a single-member 

LLC, the two partnership acts demonstrate that the legislature had the capacity to 

make its intention clear.  Op. at 12-13.  
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 Having established the non-exclusivity of the charging order remedy, the 

Court held that, in the case of a single-member LLC, the charging order provision 

of the LLC Act does not displace the general creditor’s rights statute, Fla. Stat. § 

56.061.  Op. at 15.  Nor does any other provision of the LLC statute preclude 

application of § 56.061.  As this Court observed, the limitation on assignee rights 

in Fla. Stat. § 608.433(1)
2
 is inapplicable in this situation because there are no 

other LLC members whose interests could be adversely affected by the assignee’s 

assumption of full membership rights.  Op. at 9.  Thus, a judgment creditor in this 

situation may invoke § 56.061, to levy against judgment-debtor’s interest in the 

LLC, be assigned full LLC membership in the LLC, and then use the LLC’s assets 

to satisfy the judgment.
3
 

                                                 
2
Fla. Stat. § 608.433(1) states in relevant part: 

 

Unless otherwise provided in the articles of organization or operating 

agreement, an assignee of a limited liability company interest may become a 

member only if all members other than the member assigning the interest 

consent. 
3
The court appears to have limited the right of a judgment creditor to levy 

against the membership interest in a single-member LLC pursuant to Fla. Stat. § 

56.061 to those cases in which the judgment amount is equal to or exceeds the 

value of the membership interest.  Op. at 8-9.  This is the case here, where the 

Commission’s judgment for over $10 million exceeds the collective value of the 

assets of the LLCs at issue.  Op. at 3. 



 

 

5 

 The Court concluded that “the full scope of a judgment creditor’s rights with 

respect to a judgment debtor’s freely alienable membership interest in a single-

member LLC does not involve the denial of the plain meaning of the statute.  

Nothing in the text or context of the LLC Act supports the appellants’ position.”  

Op. at 14.  

 Beyond reasserting its merits brief arguments, the Appellants also assert the  

Court erred by “unilaterally” rephrasing the Eleventh Circuit’s certified question.  

In fact, this Court regularly rephrases such questions, as is its prerogative.  E.g., 

Internet Solutions Corp. v. Marshall, __ So. 3d __, 2010 WL 2400390 at *1 (Fla.); 

Essex Ins. Co. v. Zota, 985 So. 2d 1036, 1044 (Fla. 2008); Tobin v. Michigan Mut. 

Ins. Co., 948 So. 2d 692, 693 (Fla. 2006). 

 For the reasons set out above, the Court should deny Appellants’ Motion for 

Rehearing. 

      Respectfully submitted, 

 

      Willard K. Tom 

      General Counsel 

 

      John F. Daly 

      Deputy General Counsel for Litigation 

 

       

July 22, 2010    /s/ John Andrew Singer 

  John Andrew Singer 



Attorney
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in single-space. 
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      /s/ John Andrew Singer 
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