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STATEMENT OF THE CASE AND FACTS 

 The Florida Attorney General has requested this Court’s opinion on the 

validity of a constitutional amendment proposed through the initiative petition 

process of Article XI, Section 3 of the Florida Constitution.1  The title of the 

amendment is “Independent Nonpartisan Commission to Apportion Legislative 

and Congressional Districts which Replaces Apportionment by Legislature” (the 

“Independent Commission Initiative”).  This Initial Brief is submitted by the 

sponsor of this amendment initiative, a political committee called Committee for 

Fair Elections.  This Court has jurisdiction.  See Art. V, § 3(b)(10), Fla. Const. 

 Committee for Fair Elections submits that the title, ballot summary, and text 

of the Independent Commission Initiative comply with all applicable requirements 

of law, including Artice XI, Section 3 of the Florida Constitution and Section 

101.161, Florida Statutes (2005).  Thus, this Court should approve it for placement 

on the ballot. 

 

                                                 
1   Article IV, Section 10 of the Florida Constitution requires the Attorney General 
to “request the opinion of the justices of the supreme court as to the validity of any 
initiative petition circulated pursuant to Section 3 of Article XI.”  Section 16.061, 
Florida Statutes, implements this provision by requiring the Attorney General to 
petition this Court within 30 days after receiving the Secretary of State’s 
certification of entitlement to an advisory opinion, “requesting an advisory opinion 
regarding the compliance of the text of the proposed amendment or revision with 
s.3, Art. XI of the State Constitution and the compliance of the proposed ballot title 
and substance with s. 101.161.” 
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TITLE, BALLOT SUMMARY AND TEXT 
OF THE PROPOSED AMENDMENT 

 
 As already noted, the ballot title for the proposed amendment is 

“Independent Nonpartisan Commission to Apportion Legislative and 

Congressional Districts which Replaces Apportionment by Legislature.”  

 The ballot summary for the proposed amendment states as follows: 

Creates fifteen member commission replacing legislature to apportion 
single-member legislative and congressional districts in the year 
following each decennial census.  Establishes non-partisan method of 
appointment to commission.  Disqualifies certain persons for 
membership to avoid partiality.  Limits commission members from 
seeking office under plan for four years after service on commission.  
Requires ten votes for commission action.  Requires Florida Supreme 
Court to apportion districts if commission fails to file a valid plan. 
 

 The text of the proposed amendment provides as follows: 

 Delete current Article III, Section 16, and insert the following: 

 Section 16.  Apportionment and District Commission – 

(a)  APPORTIONMENT AND DISTRICTING COMMISSION.  In 
the year following each decennial census or when required by the 
United States or by court order, a commission shall divide the state 
into not less than 30 or more than 40 consecutively  numbered single-
member senatorial districts of convenient contiguous territory, not less 
than 80 or more than 120 consecutively numbered single-member 
representative districts of convenient contiguous territory as provided 
by this constitution or by general law and shall divide the state to 
create as many congressional districts as there are representatives in 
congress apportioned to this state.  Districts shall be established in 
accordance with the constitution of this state and the United States 
and shall be as nearly equal in population as practicable. 
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(1)  On or before June 1 in the year following each decennial census, 
or within 15 days after legislative apportionment or congressional 
districting is required by law or by court order, 15 commissioners 
shall be certified by the respective appointing authorities to the 
custodian of records.  The president of the senate and the speaker of 
the house of representatives each shall select and certify three 
commissioners.  Members of the minority parties in the senate shall 
elect one from their number who shall select and certify three 
commissioners.  On or before June 1 of the same year, the chief 
justice of the supreme court shall select three members of the 
commission, each of whom shall be a registered voter who for the 
previous two years was not registered as an elector of either of the two 
largest political parties in the senate and the house of representatives.  
The chief justice shall select commissioners from recommendations 
made by the chief judge of each district court of appeal.  Each chief 
judge shall recommend three individuals who otherwise meet the 
requirements of this section and who reside in that district.  From the 
individuals recommended by chief judges of the district courts of 
appeal, the chief justice shall select and certify three commissioners.  
No two commissioners selected by the chief justice shall reside in the 
same appellate district. 
 
(2)  a.  No commissioner shall have served during the four years prior 
to his or her certification as an elected state official, member of 
congress, party officer or employee, paid registered lobbyist, 
legislative or congressional employee, and no commissioner shall be a 
relative, as defined by law, or an employee of any of the above. 
 
b.  As a condition of appointment, each commissioner shall take an 
oath affirming that the commissioner will not receive compensation as 
a paid registered lobbyist, or seek elected office in any legislative or 
congressional district for a period of four years after concluding 
service as a commissioner. 
 
(3)  The commission shall elect one of its members to serve as chair 
and shall establish its own rules and procedures.  All commission 
actions shall require 10 affirmative votes.  Meetings and records of the 
commission shall be open to the public and public notice of all 
meetings shall be given. 
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(4)  Within 180 days after the commission is certified to the custodian 
of records, the commission shall file with the custodian of records its 
final report, including all required plans. 
 
(5)  After the supreme court determines that the required plans are 
valid, the commission shall be dissolved. 
 
(b)  FAILURE OF COMMISSION TO APPORTION; JUDICIAL 
APPORTIONMENT.  If the commission does not timely file its final 
report including all required plans with the custodian of records, the 
commission shall be dissolved, and the attorney general shall, within 
five days, petition the supreme court of the state to make such 
apportionment.  No later than the sixtieth day after the filing of such 
petition, the supreme court shall file with the custodian of records an 
order making such apportionment. 
 
(c)  JUDICIAL REVIEW OF APPORTIONMENT.  Within 15 days 
after the final report of the commission is filed with the custodian of 
records, the attorney general shall petition the supreme court to review 
and determine the validity of the apportionment.  The supreme court, 
in accordance with its rules, shall permit adversary interests to present 
their views and, within 30 days from filing the petition, shall enter its 
judgment. 
 
(d)  EFFECT OF JUDGMENT IN APPORTIONMENT.  A judgment 
of the supreme court determining the apportionment to be valid or 
ordering judicial apportionment shall be binding upon all citizens of 
the state.  Should the supreme court determine that the apportionment 
made by the commission is invalid, the commission, within 20 days 
after the ruling, shall adopt and file with the custodian of records an 
amended plan that conforms to the judgment of the supreme court.  
Within five days after the filing of an amended plan, the attorney 
general shall petition the supreme court of the state to determine the 
validity of the amended plan, or if the commission has failed to file an 
amended plan, report that fact to the court. 
 
(e)  JUDICIAL APPORTIONMENT.  Should the commission fail to 
file an amended plan or should the supreme court determine the 
amended plan is invalid, the commission shall be dissolved, and the 
supreme court shall, not later than 60 days after receiving the petition 
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of the attorney general, file with the custodian of records an order 
making such apportionment. 
 

SUMMARY OF THE ARGUMENT 

 The Independent Commission Initiative complies with the single-subject 

rule.  Its single subject is to create a fifteen-member independent commission to 

replace the legislature to apportion legislative and congressional districts in the 

year following each decennial census.  It includes provisions related directly to that 

single subject, explaining the composition of the commission, the requirements for 

serving as a commissioner, and the judicial mechanism for reviewing the 

reapportionment plans.  This citizen’s initiative does not engage in logrolling and 

does not substantially alter or perform the functions of multiple branches of state 

government. 

 The ballot title and ballot summary of the Independent Commission 

Initiative likewise comply with the governing requirements of law.  The title is less 

than 15 words and reflects how the amendment is commonly referenced.  The 

summary is less than 75 words, accurately and fairly reflects the text of the 

amendment itself, uses clear and unambiguous language, and advises the voter of 

all salient features of the amendment so as to enable the casting of an intelligent 

and informed vote.  The Independent Commission Initiative complies fully with 

the legal requirements for citizens’ initiatives, and this Court should approve it for 

placement on the ballot. 
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ARGUMENT 

 Standard of Review:  In Advisory Op. to the Att’y Gen. re Amendment to 

Bar Government from Treating People Differently Based on Race in Public 

Education, 778 So. 2d 888 (Fla. 2000), this Court summarized its standard of 

review in initiative petition cases: 

The Court’s inquiry, when determining the validity of initiative 
petitions, is limited to two legal issues:  whether the petition satisfies 
the single-subject requirement of article XI, section 3, Florida 
Constitution, and whether the ballot titles and summaries are printed 
in clear and unambiguous language pursuant to section 101.161, 
Florida Statutes (1999).  In order for the Court to invalidate a 
proposed amendment, the record must show that the proposal is 
clearly and conclusively defective on either ground.  In determining 
the propriety of the initiative petitions, the Court does not review the 
merits of the proposed amendments. 
 

Id. at 890-91. 

 “The Court must act with extreme care, caution, and restraint before it 

removes a constitutional amendment from the vote of the people.”  Askew v. 

Firestone, 421 So. 2d 151, 156 (Fla. 1982).  Specifically, where citizen initiatives 

are concerned, “the Court has no authority to inject itself in the process, unless the 

laws governing the process have been ‘clearly and conclusively’ violated.”  

Advisory Op. to the Att’y Gen. re Right to Treatment & Rehabilitation for Non-

Violent Drug Offenses, 818 So. 2d 491, 498-99 (Fla. 2002). 
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 Committee for Fair Elections submits that the Independent Commission 

Initiative satisfies all applicable legal requirements, and thus this Court should 

approve it for placement on the ballot. 

I. THE INDEPENDENT COMMISSION INITIATIVE SATISFIES 
THE SINGLE-SUBJECT REQUIREMENT. 

 Article XI, Section 3 of the Florida Constitution provides that a proposed 

constitutional amendment arising via the citizen initiative process “shall embrace 

but one subject and matter directly connected therewith.”  As this Court stated in 

Adivory Op. to the Att’y Gen. re Additional Homestead Tax Exemption, 880 So. 2d 

646, 648-49 (Fla. 2004), “[t]he single-subject requirement is a ‘rule of restraint’ 

that was ‘placed in the constitution by the people to allow the citizens, by initiative 

petition, to propose and vote on singular changes in the functions of our 

governmental structure.’”  (quoting Advisory Op. to Att’y Gen. re Prohibiting 

Public Funding of Political Candidates’ Campaigns, 693 So. 2d 972, 975 (Fla. 

1997) and Fine v. Firestone, 448 So. 2d 984, 988 (Fla. 1984)). 

 The single-subject rule prevents an amendment from engaging in either of 

two practices:  (a) “logrolling,” which is the combining of different issues into one 

initiative so that people have to vote for something they might not want, in order to 

gain something that they do want, see Advisory Op. to Att’y Gen. re Florida 

Transp. Initiative for Statewide High Speed Monorail, 769 So. 2d 367, 369 (Fla. 

2000); Advisory Op. to Att’y Gen. – Save Our Everglades, 636 So. 2d 1336, 1339 
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(Fla. 1994); and (b) “substantially altering or performing the functions of multiple 

branches of state government.”  High Speed Monorail, 769 So. 2d at 369. 

A. The Independent Commission Initiative Does Not Engage in 
Logrolling.  

 The Independent Commission Initiative does not engage in logrolling, as it 

manifests a “logical and natural oneness of purpose.”  Fine v. Firestone, 448 So. 

2d 984, 990 (Fla. 1984).  Its single subject is to create a fifteen-member 

independent commission to replace the legislature to apportion legislative and 

congressional districts in the year following each decennial census.  It includes 

provisions related directly to that single subject, explaining the composition of the 

commission, the requirements for serving as a commissioner, and the judicial 

mechanism for reviewing the reapportionment plans.  Viewed as a whole, it “may 

be logically viewed as having a natural relation and connection as component parts 

or aspects of a single dominant plan.”  Id. (quoting City of Coral Gables v. Gray, 

154 Fla. 881, 19 So. 2d 318, 320 (Fla. 1944)).  Therefore, the Independent 

Commission Initiative does not engage in logrolling. 

B. The Independent Commission Initiative Does Not Alter or 
Perform the Functions of Multiple Branches of Government. 

 The Independent Commission Initiative does not alter or perform the 

functions of multiple branches of government, and certainly does not cause 

“multiple ‘precipitous’ and ‘cataclysmic’ changes in state government.”  Advisory 
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Op. re Right to Treatment & Rehabilitation for Non-Violent Drug Offenses, 818 

So. 2d. 491, 495 (Fla. 2002).  While this amendment will affect multiple branches 

of government, this fact alone is insufficient to invalidate an amendment on single-

subject grounds.  In Advisory Op. to Att’y Gen. re Fla. Transp. Initiative, 769 So. 

2d 367 (Fla. 2000), this Court held: 

As the proponents of the amendment point out, the fact that an 
amendment affects multiple functions of government does not 
automatically invalidate a citizen’s initiative.  As we explained in 
detail in [Advisory Op. to Att’y Gen. re Limited Casinos]: 
 
We recognize that the petition, if passed, could affect multiple areas 
of government.  In fact, we find it difficult to conceive of a 
constitutional amendment that would not affect other aspects of 
government to some extent.  However, this Court has held that a 
proposed amendment can meet the single-subject requirement even 
though it affects multip le branches of government.   
 

Id. at 369-60 (quoting Advisory Op. to Att’y Gen. re Limited Casinos, 644 So. 2d 

71, 74 (Fla. 1994) (internal citations omitted)). 

 In Advisory Op. to Att’y Gen. re Fish & Wildlife Conservation Comm’n, 705 

So. 2d 1351, 1353-54 (Fla. 1998), this Court stated the controlling test, “[a] 

proposal that affects several branches of government will not automatically fail; 

rather, it is when a proposal substantially alters or performs the functions of 

multiple branches that it violates the single-subject test.” 

 The Independent Commission Initiative substantially alters the functions of 

the Florida Legislature by removing its power to reapportion legislative and 
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congressional districts.  However, the Independent Commission Initiative does not 

substantially alter the judiciary’s function as it previously existed under Article III, 

Section 16.  The Independent Commission Initiative continues to allow for:  

judicial apportionment (by the Florida Supreme Court) in the event the commission 

does not complete its reapportionment plan; judicial review of apportionment by 

the Florida Supreme Court; the binding effect of a judgment of the Florida 

Supreme Court determining the apportionment to be valid or ordering judicial 

apportionment; and judicial apportionment (by the Florida Supreme Court) in the 

event an amended plan is not filed or the amended plan is not valid.  As the 

Independent Commission Initiative only substantially alters one branch of 

government, it cannot substantially alter multiple branches of government.  Thus, 

the Independent Commission Initiative satisfies this prong of the single-subject 

rule. 

II. THE BALLOT TITLE AND SUMMARY OF THE 
INDEPENDENT COMMISSION INITIATIVE FAIRLY AND 
UNAMBIGUOUSLY DISCLOSE THE CHIEF PURPOSE OF 
THE AMENDMENT. 

 Whenever a constitutional amendment is submitted to the vote of the people, 

a title and summary of the amendment must appear on the ballot.  This title and 

summary are subject to the following statutory requirements: 

Except for amendments and ballot language proposed by joint 
resolution, the substance of the amendment or other public measure 
shall be an explanatory statement, not exceeding 75 words in length, 
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of the chief purpose of the measure. . . .  The ballot title shall consist 
of a caption, not exceeding 15 words in length, by which the measure 
is commonly referred to or spoken of. 
 

Fla. Stat. § 101.161(1) (2005).  The basic purpose of this provision is “to provide 

fair notice of the content of the proposed amendment so that the voter will not be 

misled as to its purpose, and can cast an intelligent and informed ballot.”  Advisory 

Op. to Att’y Gen. re Fee on Everglades Sugar Prod., 681 So. 2d 1124, 1127 (Fla. 

1996). 

 In In re Advisory Op. to the Att’y Gen.—Save Our Everglades, 636 So. 2d 

1336 (Fla. 1994), this Court explained further: 

[S]ection 101.161 requires that the ballot title and summary for a 
proposed constitutional amendment state in clear and unambiguous 
language the chief purpose of the measure.  This is so that the voter 
will have notice of the issue contained in the amendment, will not be 
misled as to its purpose, and can cast an intelligent and informed 
ballot.  However, it is not necessary to explain every ramification of a 
proposed amendment, only the chief purpose. 
 

Id. at 1341 (internal quotations and citations omitted).  In Advisory Op. to Att’y 

Gen. re Additional Homestead Tax Exemption, 880 So. 2d 646, 651-52 (Fla. 2004), 

this Court stated that the Court should ask two questions, “[f]irst, whether the 

ballot title and summary fairly inform the voter of the chief purpose of the 

amendment[,] [and] [s]econd . . . whether the language of the title and summary, as 

written, misleads the public.”  (internal quotations and citations omitted).  The 

ballot title and summary of the Independent Commission Initiative satisfy these 
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requirements, and thus this Court should approve the amendment to go before the 

voters. 

 The title of the Independent Commission Initiative, “Independent 

Nonpartisan Commission to Apportion Legislative and Congressional Districts 

which Replaces Apportionment by Legislature,” does not exceed 15 words, and is 

the common reference for the proposed amendment.  It thus satisfies the legal 

requirements for ballot titles.  See Fla. Stat. § 101.161(1) (2005). 

 The ballot summary also satisfies the applicable legal requirements: 

Creates fifteen member commission replacing legislature to apportion 
single-member legislative and congressional districts in the year 
following each decennial census.  Establishes non-partisan method of 
appointment to commission.  Disqualifies certain persons for 
membership to avoid partiality.  Limits commission members from 
seeking office under plan for four years after service on commission.  
Requires ten votes for commission action.  Requires Florida Supreme 
Court to apportion districts if commission fails to file a valid plan. 
 

The ballot summary does not exceed 75 words, and thus complies with the length 

requirement.  See Fla. Stat. § 101.161(1) (2005).  The summary also complies with 

the legal requirement of informing the voter about the chief purpose of the 

amendment, because it plainly discloses that the amendment would create a 

commission that replaces the Florida Legislature to apportion legislative and 

congressional districts.  The summary accurately tracks the text of the amendment 

itself, including all details reasonably necessary to assist the voter in making an 

informed decision.  The language used is clear and unambiguous, and, read 
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together with the ballot title, provides accurate, informative and fair notice of the 

chief purpose of the proposed amendment so that the voter can cast an informed 

ballot.  See Advisory Op. to Att’y Gen. re Voluntary Universal Pre-Kindergarten 

Educ., 824 So. 2d 161, 167 (Fla. 2002). 

CONCLUSION 

 The Independent Commission Initiative satisfies all governing legal 

requirements, including the single-subject requirement of Article XI, Section 3 of 

the Florida Constitution, as well as the ballot title and summary requirements of 

Section 101.161, Florida Statutes.  Committee for Fair Elections respectfully 

requests that this Court approve it for placement on the ballot. 

 
Respectfully submitted, 
 
MESSER, CAPARELLO & SELF, P.A. 
215 South Monroe Street, Suite 701 
P.O. Box 1876 
Tallahassee, FL  32302-1876 
Telephone:  (850) 222-0720 
Facsimile:  (850) 224-4359 
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Mark Herron, Esq. 
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Florida Bar No.:  0128694 
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