
 

IN THE SUPREME COURT OF FLORIDA 
 
IN RE: AMENDMENTS TO     CASE NO: 
RULE 3.853, FLORIDA RULES OF  
CRIMINAL PROCEDURE 
 
 
 

EMERGENCY RECOMMENDATION AND REPORT OF  
THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE TO 
AMEND RULE 3.853(d), FLORIDA RULES OF CRIMINAL PROCEDURE 

 
George E. Tragos, 2005-2006 Chair of The Florida Bar Criminal 

Procedure Rules Committee (hereinafter “committee”), and John F. Harkness, 
Jr., Executive Director of The Florida Bar, file this emergency report under 
Rule 2.130(e), Florida Rules of Judicial Administration. On September 9, 2005, 
the committee took up the matter of eliminating the time restrictions under Rule 
3.853 of the Florida Rules of Criminal Procedure. By a vote of 23 for the 
amendment, none opposed, and 1 abstention, the committee approved the 
amendment and agreed that it should be submitted in an emergency report to the 
court. The emergency nature of this amendment arises from the fact that, under 
the rule as currently written, DNA testing motions will no longer be available in 
most cases after October 1, 2005. 

 
The committee proposes to amend subdivision (d) (“Time Limitations”) 

of Rule 3.853, Motion for Postconviction DNA Testing. The proposed 
amendment removes subdivision (d)(1), which currently provides in general an 
October 1, 2005, deadline for filing DNA testing motions. The proposed 
deletion of subdivision (d)(1) would also require renumbering of the remaining 
subdivisions. The full text of Rule 3.853 is provided in the appendix to this 
report with proposed deletions shown by strike-throughs and additions shown 
by underlines. (A minor editorial revision, changing “subsection” to 
“subdivision,” that was not considered by the committee is also included in this 
proposed amendment.) 

 
In a spirited discussion at its September 9 meeting, the committee 

unanimously felt (with one abstention) that the rule needs to be amended. 
Especially with Governor Bush’s current position that DNA evidence should be 
preserved, a significant fiscal impact of the proposed amendment has been 
eliminated. See Executive Order Number 05-160, which is attached as Exhibit 



 

B. The committee strongly felt that there should be no limitation on innocence. 
The committee unanimously felt that there should never be an innocent person 
in prison. 

 
Rule 3.853 was initially approved in Amendment to Florida Rules of 

Criminal Procedure Creating Rule 3.853, 807 So. 2d 633 (Fla. 2001). That rule 
adopted the time limits provided in section 921.11, Florida Statutes (2001). As 
the deadline (October 1, 2003) under the rule and the statue approached, the 
committee filed an emergency report proposing an amendment to extend the 
deadline to October 1, 2004. While considering that report, this court entered an 
order suspending the time limit. Amendments to Florida Rule of Criminal 
Procedure 3.853(d)(1)(A)(Postconviction DNA Testing), 857 So. 2d 190 (Fla. 
2003). Subsequent to that order, the 2004 Legislature amended section 925.11, 
extending the October 1, 2003, deadline to October 1, 2005, and then this court 
entered an order on September 15, 2004, amending the rule to conform to the 
legislative changes. Amendments to Florida Rule of Criminal Procedure 
3.853(d)(1)(A)(Postconviction DNA Testing), 884 So. 2d 934 (Fla. 2004). The 
opinions cited provide a more thorough history of the rule and its amendments 
to date. 

 
The same reasons for the committee’s 2003 report apply to this report. 

There appears to be less concern, however, about creating conflicts with section 
925.11, Florida Statutes. Although the committee’s proposed rule may appear to 
conflict with the statute, it should be noted the proposed amendment does not 
provide for a time limitation and is silent on the issue. It has also been 
suggested to the committee that the legislature will be proposing a similar 
change to the statute. See Appendix C.  

 
The Florida Bar has adopted a formal position stating that the bar 

“supports making DNA testing a permanent and meaningful component of 
Florida's criminal justice system -  to help ensure that the real perpetrators of 
crimes are punished, that the freedom of innocent people is protected, and that 
the public's trust and confidence in the judicial process are not diminished.” 
Appendix C, page 1. Because of the October 1, 2005 deadline, the emergency 
nature of this amendment is obvious. Being that this committee comprises 
criminal defense lawyers, assistant state attorneys, public defenders, judges, and 
law professors, it is rare to see an amendment this important get such universal 
support. We urge the court to pass this amendment on an emergency basis in 
order to prevent any delay in its application. 

 



 

On September 21, 2005, the Executive Committee of The Florida Bar 
Board of Governors considered the recommendation of the committee and 
concurred that the proposal is of an emergency nature and concurred with the 
recommendation of the committee by a vote of 10-0. 

 
WHEREFORE the committee and The Florida Bar respectfully request 

that this court adopt the proposed amendment to Rule 3.853 on an emergency 
basis. 

 
Respectfully submitted on September ____, 2005. 

 
 
____________________  
George E. Tragos 
2005-2006 Chair of The Florida Bar 
Criminal Procedure Rules Committee 
600 Cleveland Street, Suite 700 
Clearwater, Florida 33755 
(725) 441-9030 
Florida Bar No: 184830 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
____________________  
John F. Harkness, Jr. 
Executive Director 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
(850) 561-5600 
Florida Bar No: 123390 


