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STATEMENT OF INTERESTS 
 

   The interests of the Interested Parties are set forth in their Initial Brief in 

this validation proceeding concerning the initiative entitled “Initiative Requiring 

Legislative Determination that Sales Tax Exemptions Serve a Public Purpose” 

[hereinafter “Exemption Repeal Amendment”]. 
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SUPPLEMENTAL STATEMENT OF THE CASE AND OF THE FACTS 

 Supplemental Statement of the Case 

 On February 2, 2006, the Interested Parties served a Motion for Leave to 

File Supplemental Briefs on Changed Circumstances and a Notice of Supplemental 

Authority in this validation proceeding.   On February 8, 2006, the Sponsor of the 

initiative, Floridians Against Inequities in Rates (“FAIR”), filed a Response and 

Motion to Strike the Interested Parties’ Motion for Leave to File Supplemental 

Briefs on Changed Circumstances.  On February 13, 2006, the Interested Parties 

served a Response to Motion to Strike the Interested Parties’ Motion for Leave to 

File Supplemental Briefs on Changed Circumstances.  

 On March 9, 2006, the Court entered an Order granting the Interested 

Parties’ Motion for Leave to File Supplemental Briefs on Changed Circumstances 

and directing the preparation and filing of supplemental briefs by the parties.       

Supplemental Statement of the Facts 

 On February 2, 2006, the Secretary of State certified all of the initiative 

petitions for which an adequate number of verified signatures had been timely 

submitted in order to secure a ballot position on the general election ballot of 

November 2006.   The Exemption Repeal Amendment was not certified for the 

November ballot.  The Secretary of State reported on that date a total of 63,049 

certified signatures had been submitted out of a total needed of 611,009.  [A.1] 
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SUMMARY OF SUPPLEMENTAL ARGUMENT 

 Because the Exemption Repeal Amendment cannot be presented to the 

electors before November 2008, the inclusion in the proposed constitutional text of 

a date-specific deadline for a mandatory legislative review of existing sales tax 

exemptions “prior to July 1, 2008” has resulted in additional constitutional defects. 

 The impossible deadline in the text results in a violation of the single-subject 

requirement of Article XI, section 3.   Following the initiative’s adoption, the 

Court will have to act through judicial construction to remedy this patent defect by 

making a substantive policy choice of either (1) excising from the measure the 

requirement for the first legislative review of sales tax exemptions “prior to July 1, 

2008”, or (2) rewriting that requirement as well as the effective date for automatic 

repeal of existing sales tax exemptions which the Legislature does not act to retain, 

“effective January 1 subsequent to the July 1 deadline enumerated[.]” 

Such action by the Judicial Branch is fundamentally inconsistent with the 

Sponsor’s intention for the Exemption Repeal Amendment to be self-executing.  It 

would require this Court to make substantive policy choices.  Therefore, the 

Exemption Repeal Amendment violates Article XI, section 3. 

 Because of the changed circumstances in which the initiative must now be 

evaluated in this validation proceeding, there is now another constitutional 
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deficiency in the ballot summary:  It does not identify the material role that the 

Judicial Branch will have to play now in the implementation of this measure. 

The ballot summary for this initiative “hides the ball” concerning a material 

element of the measure, namely, the necessity for judicial construction to remedy 

the patent defect in the proposed constitutional text.  Thus, the Exemption Repeal 

Amendment also violates the requirement of Article XI, section 5 for full and fair 

disclosure to the electors.  

In light these material defects, as well as those identified in the earlier briefs 

of the Interested Parties, this measure is clearly and conclusively defective and 

must be invalidated by the Court. 
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 SUPPLEMENTAL ARGUMENT 

 An initiative may only be presented to the electors on the general election 

ballot; it may not be presented at a special election.  Art. XI, § 5 (b), Fla. Const.  

Further, the petitions supporting each initiative which is to be submitted to the 

electors must be filed with the custodian of state records no later than February 1 

of the year in which the general election is to be held.  Art. XI, § 3; Art. XI, § 5 (b), 

Fla. Const.  All certifications of signature verification by the supervisors of 

elections must be received by the Secretary of State no later than February 1 of the 

year in which the general election is to be held.  § 100.371(2) Fla. Stat. (2005).   

  On February 2, 2006, the Secretary of State reported an insufficient number 

of signatures for placement of the Exemption Repeal Amendment on the 

November 2006 ballot.  Consequently, the initiative will not be presented to the 

electors until 2006.  The signatures gathered and verified for this measure are valid 

for four years, however, under applicable law the earliest that this measure could 

qualify for placement on the general election ballot is the general election to be 

held in November 2008.  See § 100.371(2), Fla. Stat. (2005). 

 These changed circumstances present additional grounds upon which the 

Exemption Repeal Amendment must be invalidated for violating the single-subject 

rule of Article XI, section 3, and for failing to give the voter fair and accurate 

notice of the decision he or she must make as required by Article XI, section 5. 
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I. THE EXEMPTION REPEAL AMENDMENT VIOLATES THE 
SINGLE-SUBJECT REQUIREMENT BY IMPOSING AN 
“IMPOSSIBLE DEADLINE” FOR REVIEW OF TAX EXEMPTIONS.      

 
 The Exemption Repeal Amendment would require the Legislature, “prior to 

July 1, 2008,” and with certain enumerated exceptions, to “review all exemptions 

from the sales tax existing on or created subsequent to the effective date of this 

amendment[,]” [A. 3] so that all sales tax exemptions not affirmatively retained by 

legislative action would be repealed automatically thereafter. 

 And yet this initiative cannot go before the electors for a decision until the 

general election of November 2008, meaning it could not take effect until after the 

mandated review.  The Exemption Repeal Amendment thus seeks to impose a 

constitutional mandate which cannot be met under any set of circumstances, and so 

it “has established an impossible deadline” for the legislative review of existing 

sales tax exemptions.  Advisory Op. to the Att’y Gen. re Florida Locally Approved 

Gaming, 656 So.2d 1259, 1264 (Fla. 1995) [hereinafter FLAG Initiative]. 

 This is no small matter.  Exemptions not reenacted by the Legislature “shall 

lapse and end effective January 1 subsequent to the July 1 deadline enumerated in 

this section for the review of sales tax exemptions.” [A. 3] [E.A.]  In its Initial 

Brief, the Sponsor agrees that, except for the exemptions enumerated in the 

constitutional text for protection, “all sales tax exemptions are either reenacted or 

continued by the Legislature or repealed directly by the legislature or by the 
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operation of the constitutional proposal on the January 1 date specified.”  

Sponsor’s Amended Answer Brief, at 14 [E.A.].  No mandatory legislative review 

can or will take place before the July 1, 2008, “deadline enumerated.” [A. 3]  

The Court’s decision in FLAG Initiative does not support the validity of this 

measure.  The Court held that the casino gambling initiative at issue there was not 

self-executing, and therefore the date-specific provision in section (d) requiring 

legislative implementation meant only that the Legislature had a reasonable period 

of time within which to implement the initiative by statute.   The Court held: 

We find that, in the instant case, this deadline for legislative action 
does not void the proposal because we conclude that it does not affect 
the substantive provisions of the proposed amendment requiring the 
Legislature to implement the proposal.  The intent is clear that the 
Legislature must act within a reasonable time.  If the Legislature does 
not act, there is a remedy.   

   
FLAG Initiative, 656 So.2d at 1264 (citing Dade County Classroom Teachers 

Ass’n v. Legislature, 269 So.2d 684 (Fla. 1972)) [E.A].  Thus, it was the FLAG 

initiative’s non-self-executing nature which preserved its validity in the face of that 

impossible deadline because the Court could impose a new deadline by judicial 

construction without addressing any substantive policy choice.  No legal change 

would take effect until the Legislature acted. 

 Here, the situation is exactly the opposite.   The Exemption Repeal 

Amendment is intended to be self-executing.  Thus, the first judicial construction 

of the new measure after its adoption by the people in November 2008 almost 
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certainly would be for the Court to declare a substantive portion of it – the portion 

requiring a legislative review “prior to July 1, 2008” -- as void for impossibility.  

Such a judicial declaration would lead to two possible interpretations of the 

remaining constitutional text, which would become effective January 6, 2009:  (1) 

the exemptions would automatically lapse without the legislative study due by July 

1, 2008; or (2) the review schedule under the amendment would be re-established 

by the Judicial Branch, either by excising the requirement for the initial legislative 

review from the constitutional text or by altering the deadline for the initial 

legislative review and the effective date for extension of the sales tax to currently 

exempt goods. 

 A plain reading of the proposed constitutional text supports the first 

interpretation, whereby “exemptions not reenacted and continued [would] lapse 

and end effective January 1 subsequent to the July 1 deadline enumerated in this 

section for the review of sales tax exemptions” regardless of whether any 

legislative review had occurred. [A. 3]   This potential outcome – extension of the 

sales tax to currently exempt goods without the legislative review -- further 

underscores the impermissible logrolling that occurs here by virtue of packaging a 

legislative review (which may or may not occur) with limits on the Legislature’s 

authority to create or continue exemptions from the sales tax.  See Interested 

Parties’ Initial Brief, at 31-34.     
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 In the alternative, the Court could be asked to re-write the substantive terms 

of the measure to remedy the patent defect.  The Court could do so by establishing 

a new deadline for the first legislative review, and a new effective date for the 

automatic repeal of exemptions which were not retained by legislative act.  Or, the 

Court could do so by excising the initial review and repeal from the constitutional 

text.  In either event, the Court’s reworking of the proposal – with undeniable 

fiscal consequences for the public – would impermissibly transfer to the Court “the 

responsibility for identifying and redrafting those provisions by judicial 

construction after the initiative proposal’s adoption by the people.”  Evans v. 

Firestone, 457 So.2d 1351, 1356 (Fla. 1984) (Overton, J., concurring).  

 So, in either event, we see that the Sponsor’s drafting decision to use a 

specific date in the proposed constitutional text necessarily will require the Court 

to act after adoption to remedy the defect by making a policy choice in what is 

supposed to be a self-executing initiative.  Aside from the ballot summary’s 

obvious failure to disclose such a consequence, the necessity for such judicial 

action means that the Exemption Repeal Amendment violates the single-subject 

requirement.  The measure is not “’sufficiently complete within itself, requiring no 

other amendment to effect its purpose.’”  Fine v. Firestone, 448 So. 2d 984, 990 

(Fla. 1984) (quoting Weber v. Smathers, 338 So. 2d 819, 822 (Fla. 1976)) [E.A.].    
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 Even if the Exemption Repeal Amendment complied with the single-subject 

requirement before February 1, 2006 – and we demonstrated in our earlier briefs 

that it did not –  under these changed circumstances it no longer meets the 

Constitution’s command to be “‘sufficiently clear so that the reader, whether 

layman or judge, can understand what it purports to do and perceive its limits[.]’”  

Advisory Op. to the Att’y Gen. re: Authorizes Miami-Dade and Broward County 

Voters to Approve Slot Machines in Pari-mutuel Facilities, 880 So.2d 522, at 528-

29 (Bell, J. specially concurring) (quoting Fine, 448 So.2d at 998 (Shaw, J., 

concurring in result)).   Once again, the Court must invalidate an initiative due to 

“inartful drafting” that has resulted in a defect of constitutional proportions.  

Evans, 457 So.2d at 1358 (Overton, J., concurring). 

 In its Amended Answer Brief, the Sponsor argues that the Interested Parties 

“wring their hands and fret that the Legislature will act irresponsibly.”  Sponsor’s 

Amended Answer Brief, at 14.  We do not doubt the intention or the ability of the 

Legislative Branch to act responsibly.   Rather, in light of the changed 

circumstances in which the Exemption Repeal Amendment must now be evaluated, 

we respectfully submit that the Legislature cannot possibly know what it must do 

in order to discharge its responsibilities under this patently incomplete initiative. 

 Accordingly, the Exemption Repeal Amendment violates the single-subject 

requirement of Article XI, section 3 for including an “impossible deadline” which 
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the Court would either have to read out of the constitutional text entirely, or re-

write along with other provisions to realize the Sponsor’s intent.  FLAG Initiative, 

656 So.2d at 1264.   The Court must invalidate this initiative. 
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II. THIS INITIATIVE IS INVALID BECAUSE THE BALLOT 
SUMMARY DOES NOT DISCLOSE THAT THE JUDICIARY MUST 
EITHER EXCISE OR RE-WRITE A SUBSTANTIVE PROVISION.  

 
 In our earlier briefs, we identified the constitutional deficiencies in the ballot 

summary for the Exemption Repeal Amendment, both for its misleading assertions 

and for its material omissions.  Interested Parties’ Initial Brief, at 13-29.  The 

changed circumstances resulting from passage of the February 1, 2006, deadline 

for certification of signatures have brought about another deficiency in the ballot 

summary:  It does not identify the material role that the Judicial Branch will have 

to play now in the implementation of this initiative. 

 As we demonstrated above, supra, at 8-9, the first task that the Judicial 

Branch will almost certainly be given with respect to this initiative, if it is adopted, 

would be either to excise the portion of the constitutional text requiring a 

legislative review of existing sales tax exemptions “prior to July 1, 2008,”  or to 

engage in a judicial re-writing of the initiative’s substantive terms to remedy the 

patent defect by establishing a new deadline for the first legislative review, and a 

new effective date for automatic repeal of exemptions not retained by legislative 

action.  The ballot summary does not give the electors full and fair notice of this 

necessity. 

 The Court has previously invalidated initiatives because their ballot 

summaries failed the constitutional standard for disclosure articulated in Armstrong 
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v. Harris, 773 So. 2d 7 (2000).  In light of the changed circumstances in which the 

Exemption Repeal Amendment must now be evaluated, the ballot summary here 

fails to put the electors on notice as to the remedial role which the Court would 

have to play after adoption, to address the requirement of the constitutional text for 

a legislative review “prior to July 1, 2008.”  [A. 3]   “The problem, therefore, lies 

not with what the summary says, but, rather, with what it does not say.”  Askew v. 

Firestone, 421 So. 2d 151, 156 (Fla. 1982). 

 Unlike the ballot summary of the Services Tax Amendment in the 

companion proceeding before this Court, which “flies under false colors,” 

Armstrong, 773 So. 2d at 16, the Exemption Repeal Amendment now “hides the 

ball” concerning a material element of the measure, namely, the necessity for 

judicial construction to remedy the patent drafting defect in the text.  Id.  

The additional infirmity in the Exemption Repeal Amendment resulting 

from these changed circumstances rises to a constitutional level because of the 

materiality of the promised legislative review.  This review is the lynchpin of the 

Exemption Repeal Amendment.  The Sponsor asserts that the central purpose of 

this initiative is “to focus legislative labor on this essential element of sales tax 

reform.”  Sponsor’s Initial Brief, at 15.    

Thus, the Exemption Repeal Amendment is “clearly and conclusively 

defective,” Armstrong, 773 So. 2d at 11, because it fails to disclose the essential 
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role that the Judicial Branch will play in implementing this initiative by addressing, 

through judicial construction, the drafting defect which requires a legislative 

review of sales tax exemptions “prior to July 1, 2008,” which is four months before 

the measure could even be voted on. [A. 3]  “Nowhere in the summary, however, is 

this effect mentioned – or event hinted at.”  Armstrong, 773 So.2d at 18.  The 

Court must invalidate this initiative.   
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CONCLUSION 

 We have shown that the error in the Exemption Repeal Amendment is more 

than a scrivening error in its consequences.   Under the changed factual 

circumstances of this proceeding, adoption of this initiative would result in the 

Judicial Branch either (a) excising a substantive provision from the constitutional 

text requiring a legislative review of sales tax exemptions “prior to July 1, 2008,” 

and resulting in imposition of tax without such a review or (b) assuming the power 

to re-write the substantive terms of the measure in order to impose a new deadline 

for the initial legislative review and a new effective date for extension of the 

currently exempt goods.  Either outcome would violate the constitutional 

requirements for an initiative. 

  For the foregoing reasons of law and policy, the Interested Parties 

respectfully request that the Justices render a written opinion which determines that 

the Exemption Repeal Amendment: 

 (a) Violates the single-subject requirement of Article XI, section 3; 

 (b) Contains a ballot summary which is clearly and conclusively defective 

under the standards set forth in Article XI, section 5, Fla. Const., and section 

101.161(1), Florida Statutes; and 

 (c) Is therefore invalid and unsuitable for further circulation as a proposed 

constitutional amendment. 
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 Respectfully submitted on this 30th day of March, 2006. 
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