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IN THE SUPREME COURT OF FLORIDA 
 
 
THE FLORIDA BAR, Case Nos. SC00-2222;  
 SC01-275; SC04-397; 
 SC04-852; SC04-2011  
 

Petitioner,      
 
v. 
 
ROSE SPANO, 
 

Respondent. 
_________________________________/ 
 

RESPONDENT SPANO’S COUNSEL’S RESPONSE TO ORDER TO 
SHOW CAUSE 

 
Respondent’s counsel, Benjamin S. Waxman, responds to this Court’s July 

16, 2018, order to show cause as follows:   

1. On April 23, 2018, I filed Respondent Spano’s “Omnibus Motion to Vacate 

Judgments of Probation, Contempts, Suspensions, Disbarment and Permanent 

Disbarment.”  On July 16, 2018, this Court issued its one-page order striking 

the motion as “unauthorized” and directing me to show cause why the motion 

should not be deemed frivolous.   

2. Without rearguing the merits of the motion, I maintain that the motion is not 

frivolous, was filed after substantial thought, research, and analysis, and was 

filed in good faith, on justiciable grounds that, at the very least, were fairly 
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debatable. I fully recognized this motion was part of a final effort to seek 

reinstatement of Respondent, a former, nearly 20-year member of the Florida 

Bar, who was permanently disbarred more than ten years ago.  Respondent 

continues to struggle each and every day with having suffered this termination 

of her profession and “life’s work.”   

3. By the Court’s reference to “unauthorized,” I understand that the Court 

believes the motion was frivolous because this Court had no colorable 

jurisdiction to even consider it.  In turn, I presume this Court believes it has 

no jurisdiction to consider a motion filed pursuant to Florida Rule of Civil 

Procedure 1.540.1  

4. When I undertook Respondent’s representation, while I believed Respondent 

had bona fide grounds to challenge the various orders and judgments 

impairing and ultimately permanently terminating her Bar membership, I fully 

understood that the age of the various orders I needed to challenge probably 

presented the most formidable hurdle to consideration of Respondent’s 

                                                
1 In other cases I have been involved with or am aware of, under similar 
circumstances, this Court and others have issued orders to show cause why a case 
should not be dismissed for lack of jurisdiction.  In the event the courts determine 
they lack jurisdiction, they have simply dismissed the pleadings or proceedings 
without invoking the specter of imposing sanctions.  See, e.g., Macleod v. Wells 
Fargo, N.A., 151 So.3d 1126 (Fla. 2014)( Table); Cruz v. State, 103 So.3d 138 (Fla. 
2012) (Table). 
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arguments.  I believed that Florida Rule of Civil Procedure 1.540(b) provided 

a potential basis to seek relief from these more-than-one-year-old judgments 

that I alleged were “void.”  See, e.g., Reyes v. Aqua Life Corp., 209 So.3d 47, 

51 (Fla. 3d DCA 2016) (Rule 1.540 motion challenging “void” judgment may 

be brought “at any time”); Viets v. American Recruiters Enterprises, 922 So. 

2d 1090, 1095 (Fla. 4th DCA 2006) (same); Falkner v. Amerifirst Fed. Sav. 

& Loan Ass’n, 489 So.2d 758, 759 (Fla. 3d DCA 1986) (citing cases).  Florida 

courts have repeatedly deemed orders and judgments procured through, or 

following, a lack of due process, void.  See, e.g., Hendrix v. Department 

Stores National Bank, 177 So.3d 288, 290 (Fla. 4th DCA 2015) (quoting 

Tannenbaum v. Shea, 133 So.3d 1056, 1061 (Fla. 4th DCA 2014)); Viets, 922 

So.2d at 1095.  

5. Although Rule 1.540 is not among the Rules Regulating the Florida Bar, Rule 

3-7.6(f)(1) explains the nature of the disciplinary proceedings contemplated 

by these rules in both simple and broad language:  “A disciplinary proceeding 

is neither civil nor criminal but is a quasi-judicial proceeding.”  Accordingly, 

it goes on to state:  “The Florida Rules of Civil Procedure apply except as 

otherwise provided by this rule.”  Although this appears under a rule titled 

“Procedures Before a Referee,” I believe it states a principle of general 

applicability to all disciplinary proceedings, at least ones “quasi-judicial” and 
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of an evidentiary nature for which detailed rules of procedure are not 

otherwise provided.  See The Florida Bar v. Porter, 684 So.2d 810, 813 (Fla. 

1996) (“In a disciplinary proceeding, the Florida Rules of Civil Procedure 

apply to the extent not inconsistent with the Rules Regulating the Florida 

Bar”).  

6.  Although this Court is generally one of review, it has exclusive jurisdiction 

over all discipline of persons admitted to the practice of law in Florida.  R. 

Regulating Fla. Bar 3-3.1.  Its review jurisdiction over referee reports and 

lower court disciplinary judgments is set out in R. Regulating Fla. Bar 3-7.7(a-

e).  As to these proceedings, R. Regulating Fla. Bar 3-7.7(f) states that, as 

necessary to facilitate review, the Florida Rules of Appellate Procedure shall 

apply.   

7. But this Court also has concurrent jurisdiction to determine allegations that a 

respondent is in contempt in a disciplinary proceeding.  R. Regulating Fla. 

Bar 3-7.7(g).  Such proceedings shall be filed in, and determined by, this 

Court.  Id.; R. Regulating Fla. Bar 3-7.11(f) (2004).2  But no procedures were 

set out for these evidentiary matters when filed in and retained by the Florida 

                                                
2  Prior to 2004, Rule 3-7.11(f) allowed such petitions for contempt in disciplinary 
proceedings to be filed in, and heard by, the Florida Supreme Court or the circuit 
court.    
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Supreme Court.  Rule 3-7.6(a) specifically authorized the Chief Justice of this 

Court to appoint a referee to hear such “disciplinary cases.” Moreover, in 

2005, Rule 3-7.11(f) was amended to state that whenever the supreme court 

requires factual findings to resolve an order to show cause, it “may direct 

appointment of a referee as provided in these rules.”  Rule 3.7.11(f)(1)(F). 

These rules contemplate that in the vast majority of cases, which are mostly 

evidentiary in nature, a referee will be appointed. Clearly, if a referee is 

appointed, the Florida Rules of Civil Procedure apply to those proceedings.  

Rule 3-7.6(f)(1).  But even in the infrequent case where this Court does not 

appoint a referee, absent any other designated rules for litigating and 

adjudicating such contempt allegations, Rule 3-7.6(f)(1) points litigants and 

this Court to the applicability of the Florida Rules of Civil Procedure.3  Cf. 

State v. Knighton, 235 So.3d 312, 316 (Fla. 2018) (“[R]elated statutory 

provisions must be read together to achieve a consistent whole, and . . . 

‘[w]here possible, courts must give full effect to all statutory provisions and 

construe related statutory provisions in harmony with one another’”); 

Edwards v. Thomas, 229 So.3d 277, 283-85 (Fla. 2017) (employing above 

                                                
3  Several of Respondent Spano’s arguments were based on her claims that she was 
not provided evidentiary hearings to resolve the questions of fact that were raised by 
her pleadings. 
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principle to construe constitutional amendment broadly to require disclosure 

of all of a physician’s external peer-review documents, not just internal ones 

kept in the course of normal medical business that previously were considered 

protected by attorney-client privilege and opinion work product doctrine). 

8. Based on this reasoning, to press Respondent Spano’s claims that her 

suspensions, contempts, and disbarments were void due to specifically 

alleged, fundamental, and pervasive violations of due process, I employed 

Florida Rule of Civil Procedure 1.540.  I believe this was a reasonable 

application of the Florida Bar Rules, or at the very least, a reasonable 

extension of them to the unique proceedings facing Respondent Spano and 

undertaken by this Court.  See, e.g., In re: A.T.H., 180 So.3d 1212, 1215-16 

(Fla. 1st DCA 2015) (claim or appeal is frivolous under Fla. R. App. P. 

9.140(a) if it “is completely without merit in law and cannot be supported by 

a reasonable argument for an extension . . . of existing law”) (emphasis 

added); Aspen Air Conditioning, Inc. v. Safeco Insurance Co. of America, 

170 So.3d 892, 897 (Fla. 3d DCA 2015) (appeal is frivolous if found “(a) to 

be completely without merit in law and cannot be supported by a reasonable 

argument for an extension, modification or reversal of existing law; (b) to be 

contradicted by overwhelming evidence; (c) as having been undertaken 

primarily to delay or prolong the resolution of the litigation, or to harass or 
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maliciously injure another; or (d) as asserting materially factual statements 

that are false”).   

9. I was not the only party to these proceedings to resort to the Florida Rules of 

Civil Procedure.  For instance, regarding Case No. SC04-397, after filing a 

Petition for Contempt and Order to Show Cause, Ex. 15, and then an Amended 

Petition for Contempt and Order to Show Cause, Ex. 22, the Florida Bar filed 

a Motion for Judgment on the Pleadings in this Court pursuant to Fla. R. Civ. 

P. 1.140(c).  Ex. 24.  This Court then suspended Respondent Spano from the 

practice of law by granting the Florida Bar’s Motion for Judgment on the 

Pleadings.  Ex. 25.4   

10. Employment of the Civil Rules of Procedure in this Court worked well for the 

Florida Bar.  After filing its next Petition for Contempt against Respondent 

Spano in Case No. 04-2011, Ex. 31, the Florida Bar again employed Fla. R. 

Civ. P. 1.140(c) to file another Motion for Judgment on the Pleadings in this 

Court.  Ex. 34.  This Court thereafter disbarred Respondent Spano by granting 

the Florida Bar’s “Motion for Judgment on the Pleadings.”  Ex. 36. 

11.  In Case No.04-852, after filing another Petition for Order to Show Cause 

                                                
4 I have reviewed the Rules Regulating the Florida Bar and have seen only one 
reference to a motion for judgment on the pleadings. See Rule 107.1(b)(6).  I believe 
this procedure is a unique creature of the federal and Florida (and other state) rules 
of civil procedure. 
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against Respondent Spano, Ex. 38, the Florida Bar again filed a Motion for 

Judgment on the Pleadings in this Court.  Ex. 48.   On February 18 2005, this 

Court issued its Order suspending Respondent Spano “immediately.” Ex. 51.  

But instead of striking the Florida Bar’s motion filed pursuant to the Florida 

Rules of Civil Procedure as “unauthorized,” (or ordering it to show cause why 

its motion should not be deemed frivolous), this Court appeared, once again, 

to approve the Florida Bar’s resort to the Florida Rules of Civil Procedure and 

dismissed the motion only as “premature.”  Ex. 37.  Accordingly, it appears 

that both the Florida Bar and this Court, like myself, proceeded in this case as 

if the Florida Rules of Civil Procedure applied. 

12.  I did not haphazardly file Respondent’s omnibus motion.  Although I did not 

keep track of my hours, between meetings with the Respondent, gathering and 

reviewing the voluminous underlying records and documents, researching the 

claims, and drafting, reviewing, and editing the motion, I invested hundreds 

of hours into filing the motion. It consolidated and attempted to streamline 

multiple claims challenging five (5) separate disciplinary judgments.  Because 

I am not an experienced Bar lawyer (though I have served on several Bar 

Ethics Committees and have throughout my criminal defense and appellate 

career represented attorneys directly and indirectly in ethics matters), I hired 

and consulted with a former Florida Bar counsel to review the motion and 
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help ensure that I did not file something lacking in legal support or otherwise 

unreasonable.5    

13. To make the motion as easy as possible for this Court to digest, I filed it like 

an appellate brief with a short introduction, a table of contents containing a 

detailed outline of the argument, a table citing 49 cases (only a small portion 

of the authorities I reviewed in developing the arguments), and a separately 

delineated and succinct section addressing jurisdiction.  Nearly all case 

citations provided pinpoint references.  The brief was thoroughly annotated to 

a comprehensive appendix containing most of the numerous documents 

underlying the disciplinary judgments this Court entered against Respondent. 

Such an effort and full disclosure of even unfavorable actions is inconsistent 

with advancing frivolous arguments or employing frivolous proceedings.   

14. I did take special note of this Court’s issuance of an order to show cause 

against one of Respondent’s prior counsels who filed a Verified Petition for 

Leave to Seek Readmission in 2016.  Ex. 79.  I reviewed his pleadings, which 

asserted legal authority for this Court to readmit Respondent even after 

                                                
5 Reference to hiring and consulting with a former Bar attorney to review my motion 
is not intended in any way to shift responsibility for the pleading.  I alone signed and 
filed the motion and obviously take full responsibility for everything stated in it.  
The reference is just to convey to this Court that I recognized some limitation on my 
knowledge and experience in this area and took a reasonable step to shore them up.   
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permanent disbarment and primarily relied on significant mitigation regarding 

Respondent that may not previously have been fully considered.  Ex. 78.  I 

did not interpret this Court’s order to show cause as a general condemnation 

of any and all further bona fide efforts by Respondent to secure relief from 

this Court’s disciplinary judgments.  This Court ultimately discharged its 

order to show cause.  The grounds I raised in my omnibus motion were 

entirely different from those supporting prior counsel’s motion seeking 

readmission, were legal in nature, and did not rely on mitigation concerning 

Respondent’s personal circumstances as a basis for relief. 

15.  None of my colleagues would ever describe me as a maverick lawyer.  I 

consult with multiple colleagues about almost every argument I make.  I 

likewise typically have some colleague review each brief and pleading that I 

file (as I did in this case).  I have been a Florida Bar criminal appellate 

specialist for almost thirty years.  I take my responsibility to the Court and the 

Florida Bar very seriously.  I fulfill my Florida Bar Ethics CLE requirements 

in every three-year cycle.  Although I frequently take on cases with litigants 

who are at the “end of the line” in seeking relief and often make arguments to 

extend current law, I do so upon thorough investigation, research, and thought, 

and in consultation with attorneys I believe are smarter and better than me.  

The instant case was no different.   
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16. I continue to stand behind the merits of the arguments I have made before this 

Court.  I recognize that this Court disagrees with those arguments to the 

extreme.  I apologize for what I understand this Court believes was an 

erroneous assertion of this Court’s jurisdiction and a waste of its limited 

judicial resources.  I will endeavor to be more careful in the arguments I make 

in this Court and all others in the future.   

Wherefore, I request that this Court discharge its order to show cause and take no 

further action against me.   

       
Respectfully submitted, 

 
BENJAMIN S. WAXMAN, ESQ.6 
77 Harbor Drive, #8 
Miami, Florida 33149 
Telephone:  (305) 371-6421 
Primary email:  bwaxman@royblack.com 
Secondary email: benjiwaxman@gmail.com 

     By: /s/ Benjamin S. Waxman_______ 
     BENJAMIN S. WAXMAN 

      Florida Bar No. 403237 
     
 
                                                
6  I undertook Respondent’s representation when I was a sole practitioner.  At the 
time I filed the motion, I had become affiliated with the law firm Black, Srebnick, 
Kornspan & Stumpf, P.A.  That is how I was registered with the Florida Bar at the 
time I filed Respondent’s motion.  I did not think about this distinction when I placed 
my signature blocks on the motion which showed my affiliation with Black, 
Srebnick, Kornspan & Stumpf, P.A.  I have eliminated the reference to the Black 
firm from my signature block to highlight that the Black firm was not involved in 
any way in the preparation and filing of the motion that this Court has stricken. 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 
forwarded electronically this 31st day of July, 2018 to: Alan Pascal, Bar Counsel, 
The Florida Bar, 1300 Concord Terrace, Suite 1300, Sunrise, Florida 33323 
(apascal@flabar.org), and Adria E. Quintela, Bar Counsel, The Florida Bar, 1300 
Concord Terrace, Suite 1300, Sunrise, Florida 33323 (aquitel@flabar.org). 
 

    By: /s/ Benjamin S. Waxman_______ 
     BENJAMIN S. WAXMAN 

      Florida Bar No. 403237 
 

 


