
Filing # 71120657 E-Filed 04/23/2018 05:59:27 PM

IN THE SUPREME COURT OF FLORIDA

Case Nos. SC00-2222;
SC01-275; SC04-397;
SC04-852; SC04-2011

THE FLORIDA BAR,

Petitioner,
U
o

cn ROSE SPANO,

Respondent.

RESPONDENT SPANO'S OMNIBUS MOTION TO VACATE
JUDGMENTS OF PROBATION, CONTEMPTS, SUSPENSION,

DISBARMENT, AND PERMANENT DISBARMENT
o

O

U
BENJAMIN S. WAXMAN, ESQ.
BLACK, SREBNICK, KORNSPAN
& STUMPF, P.A.
201 S. Biscayne Boulevard, Suite 1300
Miami, Florida 33131
Primary email: bwaxman@royblack.com
Secondary email: benjiwaxman@gmail.com
Tel: (305)371-6421



INTRODUCTION

Like all Florida lawyers, Ms. Spano labored long and hard to acquire her

Florida Bar membership. She had an inspiring career as a lawyer, accomplishing

much over a moderate time. Then, as a result ofconduct and circumstances incident

to and consequential of a long and vicious child custody battle with her daughter's

father, Spano's life spun out ofcontrol. She ultimately found herself charged by the

Florida Bar with conduct unrelated to law practice, but unbefitting of a Florida

lawyer. Bar counsel, one with ties to Spano's daughter's father, went after her with

a vengeance.

Spano became the concurrent Respondent of no fewer than five disciplinary

proceedings in this Court. Due apparently to this multi-case concurrency, pleadings

were misfiled and mis-docketed. As Spano struggled to simultaneously maintain

legal representation in (1) her child custody case, (2) a series of criminal cases

initiated by her daughter's father and a subsequent boyfriend who colluded with the

father, and (3) her Bar proceedings, a variety of attorneys rotated in and out leaving

her periodically unrepresented, required to fend for herself, and occasionally, amidst

a particularly turbulent hurricane season, without service of process and adequate

communication modalities in these proceedings that dramatically impacted her life.

Ultimately, based largely on pleadings filed by the Florida Bar but unsubstantiated

by evidentiary proof, this Court suspended Spano fi-om the practice of law, found
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her in contempt, disbarred her, and ultimately permanently disbarred her. The

proceedings leading up to her disbarment were fraught with due process violations

which rendered the suspensions, contempts, and disbarment orders void.

"Due process envisions a law that hears before it condemns, proceeds upon

inquiry, and renders judgment only after proper consideration of issues advanced by

adversarial parties. . . . In this respect the term 'due process' embodies a fundamental

conception of fairness that derives ultimately from the natural rights of all

individuals. See art. I, § 9, Fla. Const." Scull v. State, 569 So.2d 1251, 1252 (Fla.

1990). Orders andjudgments entered in the absence ofdue process are void ab initio

and lack any legal authority. As such, they can be challenged anytime. See, e.g.,

Viets v. American Recruiters Enterprises, 922 So. 2d 1090, 1095 (Fla. 4th DCA

2006). And one cannot be held in contempt for failing to abide by an order that is

void ab initio. See, e.g., Cesaire v. State, 811 So.2d 816, 817 (Fla. 4th DCA 2002)

(quoting State ex rel. Everette v. Petteway, 131 Fla. 516, 179 So. 666, 671 (1938)).

Because this Court's suspension and disbarment orders were void based on

proceedings lacking in due process, Spano seeks to have them, and the precipitating

contempt orders, vacated.
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IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR, Case Nos. SC00-2222;
SC01-275; SC04-397;
SC04-852; SC04-2011

Petitioner,

v.

ROSE SPANO,

Respondent.

RESPONDENT SPANO'S OMNIBUS MOTION TO VACATE
JUDGMENTS OF PROBATION, CONTEMPTS, SUSPENSION,

DISBARMENT, AND PERMANENT DISBARMENT

The Respondent, ROSE SPANO, by and through undersigned counsel,

pursuant to this Court's exclusive jurisdiction over Florida Bar disciplinary

proceedings, see R. Regulating Fla. Bar 3-3.1, and Florida Rule of Civil Procedure

1.540(b), moves this Court to vacate its judgments of probation, contempt,

suspension, disbaiment, and permanent disbarment entered on December 4, 2003,

August 6, 2004, February 18, 2005, April 8, 2005, and July 17, 2007, respectively.

As grounds, the Respondent states:
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JURISDICTION

This Court has exclusive jurisdiction over all Florida Bar disciplinary

proceedings. See R. Regulating Fla. Bar 3-3.1 (2015). Except as otherwise

provided, the Florida Rules of Civil Procedure and Florida Rules of Appellate

Procedure apply to Florida Bar disciplinary proceedings. R. Regulating Fla. Bar 3-

7.6(f)(1), 3-7.7(f). A motion for relief from judgment based on a claim that the

judgment is void, Fla. R. Civ. P. 1.540(b), may be brought at any time. See, e.g.,

Reyes v. Aqua Life Corp., 209 So.3d 47, 51 (Fla. 3d DCA 2016); Viets, 922 So.2d

at 1095 ; Falkner v. Amenfirst Fed. Sav. & Loan Ass'n, 489 So.2d 758 (Fla. 3d

DCA 1986).

UNDERLYING PROCEDINGS

This case has a long and tortured procedural history. A detailed recitation of

this history, including the ancillary actions that spawned or strongly impacted it, is

essential to understand the context of the Florida Bar proceedings and judgments in

this Court that are challenged.

At its inception, Florida Bar counsel Hoffmann, a former public defender

colleague of Dennis Bruce, the father of Spano's daughter with whom Spano was

embroiled in a vicious custody battle, filed a complaint against Spano for acts which

reflected adversely on her fitness as a lawyer. Ex. 1, Docket Florida Bar v. Rose J.
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Spano, No. SC 00-2222, TFB No. 2001-50, 023 (17D). These included a battery on

her former husband, Anthony Spano; violating an injunction prohibiting contact with

her former boyfriend, James Stephens; and resisting a surprise arrest for stalking

Stephens when stopped while driving on a busy public road. Ex. 2, Report of

Referee, March 17, 2003, pg. 1-2. (The battery on Anthony was nolle prossed;

Spano was acquitted following trial of stalking Stephens and was convicted only of

attempted resisting without violence, a second-degree misdemeanor. Id.; see Ex. 3,

Docket State v. Rose Spano, Broward County Case No. 00-8130 CF 10A.¹)

Pursuant to appointment by the Palm Beach ChiefJudge upon direction ofthis

Court, following a hearing, Referee Rapp found that "Spano . . . behaved badly" and

"has difficulty controlling her emotions." Ex. 2 at pg. 2. But he also found that

"these episodes," that "all involve her personal relationships," "have not affected

[Spano's] professional responsibilities." Id. While Referee Rapp recommended

finding Spano "guilty of committing a criminal act that reflects adversely on her

fitness as a lawyer," because "the violations [we]re only indirectly related to Ms.

1 Presiding ChiefJudge Weinstein opined it was "wrong" for the state to orchestrate
its pre-planned arrest of Spano and take her from her "car on Federal Highway,"
without a warrant, when she was an attorney represented by known counsel. Ex. 4,
Excerpt of Sentencing, November 11, 2002. He withheld adjudication on the single,
second-degree misdemeanor offense of attempted resisting without violence and
sentenced Spano to six months non-reporting, administrative probation to be
terminated upon completion of an anger management program. Ex. 3. Spano's
eight-week anger management course was completed and discharged on January 4,
2003. Ex. 5, Anger Management Program Discharge Summary, January 4, 2003.
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Spano's perforrnance as an attorney," and she "behaved as though she [were]

suffering from substance abuse or some other emotional problems," Referee Rapp

recommended only that Spano "complete a substance abuse and psychological

evaluation and [be] required to successfully complete any recommended treatment

and receive counseling by a licensed psychologist," and that "The Florida Lawyers

Assistance program should mentor her for a period ofone year." Ex. 2 at pgs. 2-3.

On March 21, 2003, Bar Counsel Hoffmann contacted Referee Rapp's

chambers, exparte. This resulted in her submitting a Sworn Statement of Costs and

a proposed Amended Report of Referee. Ex. 6, Hoffmann letter to Rapp dated

March 25, 2003. The proposed order included an additional FSC case number,

SC01-275 (from which some of the allegations addressed by Referee Rapp

apparently arose), see Ex. 7, Docket Florida Bar v. Rose J. Spano, No. SC01-275,

changed the finding that Spano had been found guilty of resisting without violence

to attempted resisting without violence, and added to the original Report of Referee

that Spano would be placed on probation for one year. Judge Rapp entered this

Amended Report of Referee, without hearing or further input of opposing counsel,

on April 1, 2003. Ex. 8, Amended Report ofReferee.2

Spano moved for Reconsideration of Amended Report of Referee (1)

2 The Amended Report of Referee placed no time requirement on Spano's entry of
an agreement with FLA Inc., her completion of the drug abuse and psychological
evaluation, or any treatment recommended based on the evaluations. Ex. 8.
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objecting to probation that was not contained in the initial Report of Referee; (2)

urging that her previous eight session, eight-week, anger management program

satisfy the recommendation for psychological evaluation and treatment; and (3)

requesting that the reference in the Report ofReferee be corrected to reflect that the

arrest of Spano was warrantless (per the statement of Chief Judge Weinstein at

sentencing, see n.1). Ex. 9, Motion for Reconsideration dated April 14, 2003. Spano

also moved to be declared indigent for costs based on the financial hardship

precipitated by her lengthy and intense custody litigation with her daughter's father,

Dennis Bruce, and criminal litigation initiated upon complaints of Bruce and

Spano's former boyfriend Stephens. Ex. 10, FB's Reply to Respondent's Motion to

be Declared Indigent for Costs.

The Referee denied Spano's Motion for Reconsideration of Amended Report

ofReferee on April 21, 2003, the day it was filed. Ex. I at pg. 3; Ex. 6 at pg. 3; Ex.

10 at pg.1. This Court later denied Spano's motion for indigency but directed the

parties to "establish an agreeable payment arrangement." Id.

On December 4, 2003, this Court "approve[d] the uncontested3 Amended

Referee's Report, and place[d] respondent on probation for one (1) year under the

3 This Court's characterization of "uncontested" appears erroneous in light of
Spano's Motion for Reconsideration of Amended Report of Referee, Ex. 9, and
Motion to be Declared Indigent for Costs. See Ex. 10 (The Florida Bar's Reply to
Respondent's Motion to be Declared Indigent for Costs).
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terrns and conditions set forth in the report, effective immediately," and entered

judgment for The Florida Bar for recovery of costs against Spano in the amount of

$3607.79, "for which sum let execution issue." Ex. 11.

On January 16, 2004, Spano wrote The Florida Bar and submitted a check for

$3000 stating this was "full and final payment ofthe costs . . .." Ex. 12. She further

stated that she would "complete a psychological and substance abuse evaluation by

a licensed psychologist approved by the court, not FLA . . .." Id. Spano requested

that the monitoring and probation period be "closed" in light of her "completion of

various programs that [she] ha[d] attended" and for which she enclosed certificates

of completion.

On January 26, 2004, Bar Counsel Kenneth Marvin wrote Spano's counsel

Haddad a letter stating interest was now due on the outstanding balance of $607.79

and that a balance of$637.79, including $29.58 in interest, had to be paid within ten

days or additional interest would accrue on a daily basis. Ex. 13.4 Marvin further

stated that Spano "was required to contact Florida Lawyers Assistance, Inc., (FLA,

Inc.) within thirty days of the Supreme Court of Florida's order dated December 4,

2003" and that Spano had already failed to comply with this condition. Id.5 Marvin

4 There was no mention ofany accrual of interest in either Referee Rapp's Amended
Report of Referee, Ex. 7, or this Court's order approving the Referee's Amended
Report, Ex. 10.

5 As with the issue of interest, neither the Amended Report ofReferee, Ex. 7, nor
6



further demanded "a monthly monitoring fee of $100" for which one was already

due, and another was due by January 31, 2004, in five days. Id.6

In response, on February 4, 2004, Spano wrote a letter to Bar Counsel Marvin

stating, somewhat inartfully, that there would be no further payment forthcoming "at

this time" because she was indigent, "[a]ny money that the Florida Bar has already

received, took from my ability to put food on the table for my children and clothes

on their back[s]." Ex. 14. She further stated that "the psychological and substance

abuse evaluation [wa]s being completed and will be forwarded to the Florida Bar

shortly." Id.7

On March 9, 2004, The Florida Bar filed a Petition for Contempt and Order

to Show Cause against Spano in this Court. Ex. 15. It alleged a violation of this

Court's Order dated December 4, 2003, in that Spano (1) failed to enter an agreement

with FLA Inc., (2) failed to successfully complete a substance abuse and

psychological evaluation, (3) and failed to complete any recommended treatment.

this Court's order approving it, Ex. 10, made reference to, let alone required, that
Spano contact FLA within 30 days of this Court's order.

6 Again, neither the Amended Report of Referee nor this Court's order made
reference to, let alone imposed, a $100 per month "monitoring" fee. Exs. 7, 10.
7 Given that Spano was represented by Mr. Haddad in both of the Supreme Court
actions addressed by this Court's December 4, 2003, Order, Exs. 1, 6, it is
questionable what legal effect, if any, Spano's letter had.
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Id.8 The Bar sought a ninety-one day suspension for this alleged contempt.

Spano, through counsel, filed a Response to Petition for Contempt and Order

to Show Cause. Ex. 16. She asserted that upon entry of the Amended Report of

Referee, she immediately began complying. She attached the Psychological

Evaluation of Rose J. Spano by S. Richard Sauber, Ph.D. Ex. 17. This reflected

psychological interviews and testing (seven (7) sessions) throughout February, 2004,

and into March; a thorough review of documents related to Spano's custody

litigation with Bruce; and findings, following a thorough battery of objective

psychological testing, that Spano neither showed signs of substance abuse, mental

or emotional disturbance, nor incompetence, incapacity, or impaired judgment.

Spano further asserted that prior to January, 2004, she was unaware of the

requirement to enter an agreement with FLA, Inc., and that she had requested prior

counsel Haddad to seek a waiver of any such requirement (which he did in April

2003). Ex. 15 at pg. 2; Ex. 18, Affidavit ofRose Spano (swearing that she requested

counsel Haddad to seek a waiver of any supervision by FLA, Inc., that she did not

know the request had been denied until receipt of the Bar's Petition for Order to

Show Cause, expressing willingness to complete mentoring and monitoring, and

swearing that she had not been knowingly in violation of this Court's order); see Ex.

8 Neither Referee Rapp's Amended Report of Referee, nor this Court's Order
adopting it, set any time table, other than the year term of probation, for Spano
completing these terms ofprobation. Ex. 9 at 3; Ex. 11.
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8 (Motion for Reconsideration seeking waiver of FLA, Inc., monitoring

requirement). The Response asserted that Spano was "ready, willing, and able to

comply with the required monitoring and mentoring should this Court find that same

remains necessary." Ex. 15 at pg. 2.9

A flurry ofpleadings and letters followed Spano's Response. The Bar filed a

Reply asserting that despite Spano being "willing at all times to comply with testing,

treatment, mentoring, and the monitoring provisions of probation, . . she ha[d] not

entered an agreement with FLA Inc." Ex. 19, pg. 1-2.1° It further asserted that any

"adversarial relationship" Spano claimed with FLA Inc. was due to her failure to

cooperate with FLA Inc. in the past, and that she still owed $607.79 "plus accruing

interest from the date ofthe court's order." Id. The Bar sent a letter to counsel Entin

admonishing her to not call the Florida Bar and leave messages for Bar counsel

because she was represented by counsel in her cases, and advising that a judgment

lien had been recorded against her and sent to counsel based on the "outstanding

9 The Response was mistakenly filed under Case Nos. SC00-2222 and SC01-275.
In fact, the Bar's Petition for Contempt opened a new case, No. SC04-397. Ex. 19,
Docket for The Florida Bar v. Rose J. Spano, Petition for Contempt and Order to
Show Cause.

10 Spano later asserted in an affidavit that, though she directed counsel Haddad to
seek a waiver of the requirement that her testing, treatment, and mentoring be
administered by FLA Inc., he never told her that this request was denied by this
Court on April 21, 2003. Ex. 18, Affidavit ofRose Spano, Esquire at 1.
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balance of$607.79 plus accruing interest." Ex. 20, Florida Bar letter to Alvin Entin,

Esq., dated April 15, 2004."

On April 22, 2004, the Florida Bar, without leave of court, filed its Amended

Petition for Contempt and Order to Show Cause. Ex. 22. It alleged in Count I that

Spano had failed to comply with a "grievance committee subpoena for trust account

records" during the period of respondent's probation, and in Count II that she had

failed to enter into an agreement with FLA Inc. for drug abuse and psychological

testing and treatment, and mentoring as required by "the amended referee's report .

. .." It again requested a ninety-one (91) day suspension for the contempt.

Spano, through counsel, filed Respondent's Answer and Affirmative

Defenses admitting paragraphs 1-7 ofthe Bar's Amended Petition but "denying" the

final paragraph requesting the ninety-one (91) day suspension. Ex. 23. Spano pled

affirmative defenses that (1) the action was barred by "laches as the facts underlying

the alleged violations occurred over [nine] 9 years ago, and the Respondent's (sic)

has materially altered her position in reliance on the Petitioner's previous actions

concerning the violations;" (2) "[t]he Respondent has substantially complied with

the requirement of the diversion program as previously agreed between the parties .

11 Ultimately, the Florida Bar filed a Satisfaction ofJudgment on April 23, 2004, for
the cost judgment of $3,607.79 it filed, reflecting that the outstanding balance of
$607.79 had been paid. Ex. 21.
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. .;" (3) "[t]he Respondent is not in violation of any rules of conduct regulating

attorneys in Florida," and (4) "[t]he Respondent is financially unable to comply with

the Bar's demand for further payments . . .." 12

Despite questions offact raised by Spano's Answer and Affirmative Defenses,

on June 3, 2004, The Florida Bar filed a Motion for Judgement on the Pleadings.

Ex. 24. It primarily asserted as its basis that Spano had admitted that "the

Seventeenth Judicial Circuit Grievance Committee "D" found probable cause for

misconduct committed during the probationary period and that she failed to comply

with the terms and conditions associated with her probationary period . . .." On

August 6, 2004, without sending this matter back to the referee to resolve the

questions of fact raised by Spano's Answer and Affirmative Defenses, this Court

issued its Order granting the Florida Bar's Motion for Judgment on the Pleadings

and suspending Spano from the practice of law for ninety-one (91) days. Ex. 25

Unrepresented again, Spano filed a Petition to Vacate and Terminate Court's

Order ofSuspension Dated August 6, 2004. Ex. 26. She asserted, and substantiated

by an affidavit ofher former counsel Entin, Ex. 27, that Entin had never received the

Florida Bar's Motion for Judgment on the Pleadings, she had never been served with

12 Spano's counsel moved to withdraw some two weeks after filing Spano's Answer
and Affirmative Responses leaving her, once again, unrepresented. Ex. 19 at pg. 2.
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the Bar's Petition for Contempt and Order to Show Cause," and that this matter had

never been referred back to the Referee who issued the order that Spano was alleged

to have violated.¹4 The Florida Bar filed its Response to Petition to Vacate and

Terminate Court's Order of Suspension reiterating the procedural history leading to

the suspension and urging that, even without its Motion for Judgment on the

Pleadings, this Court could have entered its order of suspension based on Spano's

admission to the factual allegations. Ex. 28"

Spano next filed apro se Emergency Motion for Temporary Injunctive Relief

Against the Actions of the Florida Bar. Ex. 29. She pointed out that (1) the Florida

Bar, itself, had requested a half-day trial on its contempt motion against her (which

never occurred); (2) she had substantially complied with the probation requirement

ofpsychological testing and treatment; (3) her counsel Entin had never received the

Bar's Motion for Judgment on the Pleadings; and (4) she had a right to a hearing

before the Referee who recommended entry ofthe order which she allegedly violated

u Spano, too, never received the Florida Bar's Motion for Judgment on the
Pleadings. Ex. 24 at 3 (Certificate of Service).

a See R. Regulating Fla. Bar 3-7.11(f)(1)(2004) (Bar counsel believing respondent
is in contempt shall present petition for issuance ofrule to show cause to circuit court
having jurisdiction).

u The Bar never mentioned Florida Bar Disciplinary Rule 3-7.2 (f)(1,2) (2004),
"Procedures upon criminal or professional misconduct," which stated that a petition
to modify or terminate suspension filed within ten (10) days ofnotice of suspension
defers suspension until any order resolving the petition.
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and which was the basis of the contempt and suspension. The Florida Bar filed its

Reply to Emergency Motion for Temporary Injunctive Relief reiterating, again, the

procedural history of the case leading to this Court's August 6, 2004, suspension

order, and responding to various allegations in Spano's Emergency Motion. Ex. 30.

On October 12, 2004, some seven (7) days after filing its Reply, The Florida

Bar filed its Petition for Contempt and Order to Show Cause, TFB No. 2005-90,017

(OSC). Ex. 31, Petition and attached composite exhibits. Although there were still

significant unresolved pleading issues concerning the suspension, as delineated

above in Spano's Motion for Temporary Injunctive Relief, The Florida Bar alleged

Spano's suspension by virtue ofthis Court's August 6, 2004, order, and notice to her

of her responsibilities under this suspension. It further alleged in Count I, Spano

continuing to practice law in the matter of Joanne Rigg v. Amisub, Inc. and failure

to notify opposing counsel ofher suspension, id. at 2; Count II, continuing to practice

law in the matter ofRosmarie Spano v. Dennis E. Bruce, Eleventh Judicial Circuit

No. 93-3711FC 18 PJ, id. at 3-4; Count III, continuing to practice law in the matter

of Rosemarie Spano v. Dennis E. Bruce, Third District Court of Appeal No. 3D04-

838, id. at 4-5; and Count IV, failing to comply with her obligation to advise clients,

opposing counsel, and tribunals of her August 6, 2004, suspension. Id. at 5. The

Florida Bar sought disbarment as the sanction for Spano's alleged contempts. Id.

This petition spawned the opening of another disciplinary case against Spano in this
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Court, No. SC04-2011. Ex. 32, Docket.

On or about October 21, 2004, Spano, unrepresented again, (mis)filed her pro

se Respondent's Verified Motion to Strike and Vacate The Florida Bar's Petition for

Contempt and Order to Show Cause Dated October 12, 2004. Ex. 33.16 Spano

alleged, inter alia, that (1) her August 16, 2004, Petition to Vacate and Terminate

Court's Order of Suspension tolled the suspension'7; (2) she was not served with the

Florida Bar's Motion for Judgment on the Pleadings as required by the applicable

rules; and (3) the Florida Bar's Petition for Contempt had not been referred to the

referee with jurisdiction over the underlying action for determination.

On or about November 12, 2004, The Florida Bar filed its Motion for

Judgment on the Pleadings. Ex. 34. It alleged (1) this Court's August 6, 2004, Order

suspending Spano from practicing law; (2) the Florida Bar's October 12, 2004,

Petition for Contempt; (3) this Court's October 21, 2004, Order commanding Spano

to file a response to the order to show cause by November 5, 2004; and (4) Spano's

October 21, 2004, Verified Motion to Strike Petition for Contempt which it asserted

"was unresponsive to the allegations contained in The Florida Bar petition for

16 Spano mistakenly filed her Verified Motion to Strike under No. SC04-397, instead
of in the new case, No. SC04-2011.

17 See R. Regulating Fla. Bar 3-7.2 (f)(2) (2004) (petition to modify or terminate
suspension filed within ten (10) days of notice of determination defers suspension
until order on petition).
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contempt and order to show cause in this matter." Id. at 2.¹8

On February 24, 2005, this Court issued its order denying Spano's Petition to

Vacate and Teiminate Order of Suspension and Emergency Motion for Temporary

Injunctive ReliefAgainst the Actions of The Florida Bar. Ex. 35.

On April 8, 2005, absent any evidentiary hearing on Spano's Verified Motion

to Strike and Vacate in which she swore, inter alia, that she never received the Bar's

previous Motion for Judgment on the Pleadings, this Court issued its order (1)

denying Spano's Motion to Strike and Vacate Florida Bar's Petition for Contempt

and Order to Show Cause; (2) granting The Florida Bar's Motion for Judgment on

the Pleadings; and (3) disbarring Spano. Ex. 36.

During the pendency of disciplinary proceedings against Spano in Case No.

SC04-397, and beginning prior to, and extending into, the pendency of disciplinary

proceedings in Case No. SC04-2011, the Florida Bar filed another Petition for an

Order to Show Cause against Spano in Case No. SC04-852, Lower Tribunal Case

No. 2004-51,357 (17D) OSC. Ex. 37, Docket Florida Bar v. Rose Spano, No SC04-

852. This alleged Spano's failure to respond to a Seventeenth Judicial Circuit

Grievance Committee subpoena duces tecum concerning the complaint of Justin

18 The Florida Bar never referenced Rule 3-7.2(f)(2)'s tolling provision in its
motion. It also never filed a direct response to Spano's Verified Motion to Strike and
Vacate.
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Pood who Spano represented in a personal injury case and a personal injury

protection ("PIP") case. Ex. 38. Spano was unrepresented in this case. Ex. 37 at 1.

Prior to the Grievance Committee's issuance of the subpoena duces tecum, Spano

produced all of the documents that were sought (except ones protected by the

attorney-client privilege). Ex. 39. See R. Regulating Fla. Bar 3-7.4(h) (excepting

privileged documents from production). Indeed, before this Court resolved the

Florida Bar's Petition, Spano notified the Florida Bar and this Court that Pood

disclaimed any dispute with Spano or any desire to have her professionally

sanctioned. Exs. 40, 41.

On June 9, 2004, this Court ordered Spano to show cause why she should not

be held in contempt as alleged by the Bar. 42. On August 12, 2004, the Florida Bar

filed its Motion for Judgment on the Pleadings. Ex. 48. On this same day, this Court

vacated its June 9, 2004, order to show cause but issued a renewed one. Ex. 37 at 1.

Spano moved for additional time to respond to the Bar's motion for judgment on the

pleadings. Ex. 49. On October 19, 2004, Spano filed her Verified Motion to Strike

and Vacate Florida Bar's Motion for Judgment on the Pleadings dated August 10,

2004. Ex. 50. On February 18, 2005, without further pleading from Spano or

conducting any kind ofa hearing, this Court issued its Order immediately suspending

Spano from the practice of law based on her failure to respond to the show cause

order dated August 12, 2004. Ex. 51. This Court entered a separate order dismissing
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The Florida Bar's Motion for Judgement on the Pleadings, filed August 12, 2004, as

premature (in light of the order to show cause reissued that same date), denying

Spano's Petition to Request Additional Time to Respond, and summarily dismissing

Spano's Verified Motion to Strike and Vacate The Florida Bar's Motion for

Judgment on the Pleadings as moot. Ex. 37 at 2.

On or about April 18, 2005, Spano filed her pro se Petition for Review and

Petition to Terminate Court's Order ofAutomatic Suspension and Court's Order of

Disbarment Dated April 8, 2005. Ex. 52.'9 She alleged that (1) the one-year period

of probation initiated by this Court's order dated December 4, 2003, concluded on

December 4, 2004; (2) prior to February 25, 2005, neither she nor her predecessor

counsel Haddad ever received a copy of this Court's February 18, 2005, Order

suspending her; and (3) The Florida Bar's Motion for Judgment on the Pleadings,

Ex. 34, contained genuine issues of material fact that needed to be resolved by a

referee.

In response, The Florida Bar filed its Objection to Respondent's Motion for

Rehearing, and yet another Petition for Contempt, now asking for permanent

disbarment. Ex. 54. The Bar asserted that contempt and permanent disbarment were

19 Spano filed her Petition pro se because she was unable to make arrangements to
hire legal counsel. Ex. 53, Notice of Appearance of Alvin E. Entin on Behalf of
Respondent and Motion for Permission to Supplement Respondent's Petition for
Review.
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justified because there was service upon Spano and counsel of the two prior

suspensions and one prior disbarment, id. at 1-2 (despite Spano's and counsel's

sworn and unsworn statements to the court that they had not been served), and the

alleged "misleading manner" in which Spano asserted lack of prior knowledge of

this Court's Febuary 18, 2005, suspension, and April 8, 2005, disbarment. Id. at 3.

It then described, and presented in exhibits, evidence that it claimed demonstrated

that Spano had notice of her suspension since September or early October, 2004,

through April 15, 2005. The Florida Bar sought Spano to be held in contempt and

permanently disbarred for her "continued, willful and contemptuous misconduct"

based on its claim that Spano engaged in four additional acts of the practice of law

after it alleges she conceded learning of the prior suspension and disbarrnent orders.

Id. at 5-7, paras. 15-16.2° But the Bar failed to acknowledge Florida Disciplinary

Bar Rule 3-7.2(f)(2) which, upon the filing of Spano's motion to terminate, tolled

any suspension. All four alleged acts of the practice of law occurred while Spano's

suspension was tolled due to the pendency ofher Petition to Terminate Suspension.

On July 14, 2005, this Court filed an Order Treating Spano's Petition for

20 Three of these acts of "practice of law" were filing pleading in actions in which
all parties and the courts knew Spano was representing herselfpro se. Ex. 54 at 5
(Spano v. Bruce, No. 93-3711 FC 28, and Spano v. Hoffmann, et al., No. 04-
007131). The other act of the "practice of law" that the Bar alleged occurred during
the tolling of the suspension.
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Review and Petition to Terminate Order of Automatic Suspension as a motion for

rehearing and denied it. Ex. 55. This Court further denied Spano's request for

additional time regarding the April 8, 2005, order of disbarment. Finally, this Court

ordered Spano to show cause why she should not be held in contempt and

permanently disbarred for the reasons stated in The Florida Bar's Objection to

Respondent's Motion for Rehearing and Petition for Contempt and Permanent

Disbarment.

On July 28, 2005, Spano's counsel filed a Notice ofFiling attaching Spano's

Affidavit in Response to Order to Show Cause Why Rose Spano Should not be Held

in Contempt and Permanently Disbarred from the Practice of Law. Ex. 56. In it,

Spano asserted a wide range of facts that she believed provided good cause not to

disbar her. These included (1) her otherwise unblemished record as a lawyer with

many accomplishments during her moderate length career, id. at para. 3; (2) she

never intended to willfully disregard any ruling or order of this Court, id. at para.

42¹; (3) facts supporting her belief that her previous boyfi-iend Stephens and the

21 Various transcripts that were provided to this Court, including one ofproceedings
on July 7, 2005, in Spano v. James R. Stephens, 17th Jud. Cir. No. 04-7196, Ex. 57,
and another of proceedings on January 13, 2006, in Spano v. Dennis E. Bruce, 11*
Jud. Cir. No. 93-3711 FC 28, Ex. 58, demonstrate Spano's good faith, albeit perhaps
misguided, belief that, inter alia, her remedial pleadings in this Court tolled any
suspension or disbarment. Ex. 57 at 5-6; Ex. 58 at 5-6. See R. Reg. Fla. Bar 3-
7.2(f)(2) (2004). The Spano v. Stephens transcript also evidenced the Florida Bar's
ex parte contact with these judges in which Spano represented herselfpro se. Ex.
57 at 3, 5.
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custody-battling father ofher child, Dennis Bruce,22 both ofwhom made allegations

that served as a basis for her first professional probation, conspired to have her

criminally charged and professionally disciplined, id. at paras. 5, 6, 7, 8; (4) her

acquittal ofthe stalking charge that was a substantial part ofthe behavior upon which

her first professional discipline was based, id. at para. 9; (5) her good faith effort to

comply with the psychological testing and treatment condition of her initial

probation, id. at paras. 13, 14; (6) Judge Rapp's admonishment to the Florida Bar

that any allegation of"contempt" ofhis April 1, 2003, Amended Report should have

been filed in his court instead of in a new action in the Florida Supreme Court, id. at

paras. 14, 15; (7) Spano's lack of immediate notice and knowledge of this Court's

August 6, 2004, order of suspension, and the remedial action she took by filing a

Petition to Terminate Order of Suspension when she did learn of it, id. at paras. 15,

16; (8) Spano's reasonable belief that her remedial legal action would postpone the

22 In its 2002 opinion reversing a "Shelter Hearing Order" prohibiting all contact
between Spano and her minor daughter, the court in In Re: BB, Spano v.
Department of Children and Families, 820 So.2d 409 (Fla. 3d DCA 2002), noted
that Bruce, a lawyer, had used the couple's eleven year-old daughter as "a pawn" in
an "unrelenting legal chess game" he had waged against Spano. Id. at 410. In a later
decision reversing the trial court's failure to make a child support modification
retroactive to the date upon which Spano petitioned, the court noted Dennis' "false
representation that [he] had not been served with a copy ofthe petition . . .." Spano
v. Bruce, 62 So.3d 2, 5-6 (Fla. 3d DCA 2011).
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suspension, id. at paras. 17, 1823; (9) this Court's order denying Spano's Petition to

Vacate and Terminate was not issued until February 24, 2005, Ex. 35, of which

Spano swore she did not immediately receive notice, id. at para. 19; (10)

notwithstanding the pendency of Spano's Petition to Vacate and Terminate, the

Florida Bar filed two additional actions based on her failure to abide by the

suspension, id. at para. 2024; (11) Spano filed a Verified Motion to Strike and Vacate

directed at the Florida Bar's two additional actions based, inter alia, on the tolling

ofthe suspension that resulted from her timely filed Petition to Vacate and Terminate

Court's Order of Suspension, id. at para. 21; (12) Spano, again, did not receive

immediate notice ofthis Court's April 8, 2005, order ofdisbarment and did not learn

any hint of it until an attorney for Dennis Bruce claimed such an order existed at one

ofthe highly contested child custody hearings, id. at para. 22; (13) on April 18, 2005,

Spano filed her Petition for Review and Petition to Terminate Court's Order of

Automatic Suspension and Court's Order of Disbarment Dated April 8, 2005, Ex.

39, which, based on Florida Bar Disciplinary Rule 3-7.2(f)(2) (2004), she believed

24 R. Regulating Fla. Bar 3-7.2(f)(2) (2004) provided that if a petition to modify or
terminate suspension were filed on or before the tenth day following entry of the
suspension, the suspension would be deferred until any order on the petition.

24 Exs. 32 (docket, No. SC04-2011); 37 (docket, No. SC04-852). In her July 28,
2005, affidavit, Spano mistakenly asserted that The Florida Bar "simultaneously"
filed SC04-2011 with SC04-852. In fact, as reflected in these dockets, SC04-2011
was filed on October 15, 2004, approximately five (5) months after SC04-852.
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stayed the disbarment until any ruling on this petition, id. at para. 22; and (14) the

various documents demonstrating Spano's continued practice of law came before

any rulings on the pleadings she believed stayed/postponed the disciplinary actions

against her. Id. at para. 24 a-n.

On August 10, 2005, The Florida Bar filed its Reply to Response (Spano's

Affidavit in Response to Order to Show Cause). Ex. 59. On December 14, 2005,

this Court issued its order in The Florida Bar v. Rose J. Spano, No. SC04-2011,

directing the appointment ofa referee by the Chief Judge ofthe 15th Judicial Circuit

to "determine the matters presented [in the Florida Bar's May 18, 2005, Petition for

Contempt and Permanent Disbarment, Ex. 41]. Ex. 60.25 But in the meantime, this

Court also issued an Order in Case Nos. SC04-172, SC04-2276, and SC05-522

dismissing all of these causes. Ex. 49.

On February 14, 2006, The Florida Bar filed its Notice of Filing and

Supplement to Petition for Contempt. Comp. Ex. 50. It alleged Spano's continued

practice of law as evidenced by her own pleadings and correspondence in her own

child custody case, Spano v. Dennis Bruce, 11th Jud. Cir. No. 93-3711 FC 28 (in

which she represented herself pro se); a transcript of July 7, 2005, proceedings in

Spano v. James R. Stephens, 17th Jud. Cir. No. 04-7196 (09) (in which she also

25 Chief Judge Kroll appointed the Honorable Judge Stephen Rapp as the referee.
Ex. 61.
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represented herself pro se), Ex. 57; and another transcript of January 13, 2006,

proceedings in Spano v. Dennis Bruce, 1lth Jud. Cir. No. 93-3711 FC 28, in which

she represented herself. Ex. 58.

On April 21, 2006, The Florida Bar filed its Motion for Summary Judgment

alleging the absence of any issues of material fact on its Petition for Contempt and

Permanent Disbarment. Ex. 64. On May 10, 2006, Spano, through counsel Entin,

filed Spano's Response to Complainant's Motion for Summary Judgment. Ex. 65.

She asserted there were genuine issues of material fact, denying that she "acted in

contempt of the Supreme Court of Florida, " id. at 1, and asserting "good cause for

why [she] should not be held in contempt and permanently disbarred." Id. at 3. She

explained that all of the actions she took "were taken with proper legal authority"

and "there was never any intention to willfully disregard the rulings of this Court or

any other court." Id. The response detailed the facts and circumstances leading to

and surrounding each of her allegedly contemptuous acts and reiterated and

incorporated "her previously filed and sworn responses that w[ere] attached to the

Florida Bar's prior objections . . .." Id. at 3-12, paras. 9-30.

On May 12, 2006, Referee Rapp conducted a very briefhearing on the Florida

Bar's motion. Ex. 66. Spano was not present. Referee Rapp orally granted the

motion. Ex. 66 at 6. On May 30, 2006, Referee Rapp entered his written Order

Granting The Florida Bar's Motion for Summary Judgment. Ex. 67.
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On June 6, 2006, Referee Rapp conducted a final hearing on sanctions. Ex.

68. Counsel explained the reasons for Spano's allegedly contemptuous conduct

emphasizing that part occurred during the pendency of her verified motion to strike

and vacate (that she thought stayed the underlying disbarment) and the other part

concerned her acts as apro se litigant. Id. at 9-15. Ms. Spano testified in her own

defense, further explaining the circumstances surrounding her conduct, including the

pro bono nature of much of the "litigation" she conducted while disbarred and the

lack of service of various orders on her or her counsel. Id. at 16-55. The Florida

Bar presented no testimony or evidence. Spano's counsel sought, but was denied,

leave to present witnesses in mitigation who were then unavailable. Id. at 9, 55. The

Referee made no findings offact, id. at 56-64, but invited opposing counsel to submit

proposed reports of referee within five (5) days. Id. at 64-66.

On June 13, 2006, Florida Bar counsel hand-delivered a proposed Report of

Referee to Referee Rapp. Ex. 69. It appears that a copy was not mailed to Spano's

counsel until the day it was hand-delivered to Referee Rapp. Then, on June 15, 2006,

only two days later, obviously before Spano's counsel had an opportunity to receive

and review it, Referee Rapp adopted this report with few changes, effectively

verbatim. Ex. 70. The Report recommended permanent disbarment based, inter

alia, on a finding that "no mitigation has been shown," and further finding four

aggravating circumstances, most prominently that Spano's conduct violating
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previous disciplinary orders was intentional and that Spano had been suspended for

the same or similar misconduct in the past. Ex. 70 at 4-5.26

Spano appealed the Report ofReferee. She timely filed a Petition for Review,

Ex. 71, and Initial Brief in Support of Petition for Review. Ex. 72. Through

additional counsel, Spano sought leave to file a supplemental brief, Ex. 73, and

attached the brief, Ex. 74, but the Court denied this request. The Florida Bar filed

an Answer Brief, Ex. 75, and Spano filed a Reply Brief. Ex. 76. Ultimately, on July

17, 2007, this Court approved Judge Rapp's Report of Referee and permanently

disbarred Rose Spano effectively immediately. Ex. 77.

On August 8 2016, Spano, through counsel, filed her Verified Petition for

Leave to Seek Admission. Ex. 78. Relying on authority that allowed, under limited

circumstances, readmission to the practice of law even after permanent disbarment,27

Spano urged facts in mitigation of her disbarment including volatile domestic

litigation that engulfed her life during the entire period of this Court's disciplinary

proceedings, her good acts and reputation as a lawyer when she practiced before

26 This near verbatim adoption was similar to Referee Rapp's verbatim adoption of
Florida Bar Counsel Hoffmann's Amended Report ofReferee dated April 1, 2003.
Ex. 8. It was entered without Spano's counsel having any opportunity to object.

27 The FloridaEar re Hipsh, 586 So.2d 31 (Fla. 1991) ("This Court has the authority
to allow a permanently disbarred lawyer leave to reapply under its exclusive
constitutional authority to regulate lawyer discipline and admissions"); In Re
Rassner, 265 So.2d 363 (Fla. 1972) ("Lawyers who are permanently disbarred may,
under certain exceptional circumstances, be readmitted to the practice of law").
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disbarment, her deep remorse for her conduct that resulted in her disbarment, and

her continued community service and rehabilitation during the ten years following

her disbarment. Ex. 78 at 2, 4-5, Composite Exhibit C. This Court denied Spano's

petition, and also issued an order to show cause why the petition should not be

deemed frivolous. Ex. 79. Spano sought rehearing (pro se), Ex. 80, and counsel

responded to this Court's order to show cause. Ex. 81. This Court struck Spano's

Motion for Rehearing, Ex. 82, and discharged its order to show cause. Ex. 83. Spano

filed a Motion to Reconsider its order striking her motion for rehearing, Ex. 84,

which this Court denied.

SUMMARY OF THE ARGUMENT

Due process demands fair notice and an oppoitunity to be heard before any

judgment can be rendered. The process that is due is based on the nature of the

interest at stake, the risk of an erroneous determination without additional process,

and the administrative burden for providing any additional process. A Florida Bar

membership constitutes a significant liberty and valuable property interest. It cannot

be impaired or teiminated absent due process.

Orders and judgments entered in the absence of due process are void ab initio

and lack any legal authority. Likewise, orders holding litigants in contempt of void

orders are void ab initio. A void judgment may be vacated at any time. Fla. R. Civ.

P. 1.540.
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This Court's orders suspending Rose Spano from the practice of law, holding

her in contempt, and ultimately disbarring and then permanently disbarring her, were

entered in violation of due process and thus void. The violation of Spano's due

process rights commenced with the Florida Bar's ex parte contact with Referee

Rapp's staff during her 2003 disciplinary proceedings. It continued with Referee

Rapp's verbatim adoption ofthe Florida Bar's unlitigated inseition ofprobation and

other conditions into his Amended Repoit of Referee. Exs. 6, 7, 8. It was

compounded by this Court's December 4, 2003, order approving the Amended

Report of Referee as "uncontested," Ex. 11, despite Spano's challenge to various

aspects of that report. Exs. 9, 10.

This Court's August 6, 2004, order granting the Florida Bar's motion for

judgment on the pleadings, holding Spano in contempt, and suspending Spano from

the practice of law, Ex. 25, was void and denied Spano due process because this

Court's underlying order placing Spano on probation was void and her pleadings

responding to the Florida Bar's petition and amended petition for contempt, Exs. 16,

23, raised genuine issues of material fact which were never set for hearing or

otherwise litigated.

This Court's February 18, 2005, order immediately suspending Spano was

void due to a violation of due process. Spano maintains she never received this

Court's precipitating August 12, 2004, show cause order amidst court closings and
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state-wide court deadline extensions that were required because of a particularly

turbulent hurricane season. Confusion pervaded the issue of her representation by

counsel who withdrew, unbeknownst to Spano, at the onset of these proceedings.

Further, this subpoena duces tecum to which she allegedly failed to respond

concerned records she had already provided regarding a client who disclaimed any

dispute with Spano or desire to have her professionally sanctioned. Ultimately, the

order was entered without any response fiom Spano or hearing upon the allegations

or the sanction imposed.

This Court's April 8, 2005, order denying Spano's petition to vacate and

terminate its August 6, 2004, order of suspension, granting the Florida Bar's motion

for judgment on the pleadings, and disbarring her, Ex. 36, was void and denied

Spano due process because (1) this Court's underlying order suspending Spano was

void, (2) Spano's timely verified motion to strike and vacate, Ex. 33, stayed the order

suspending her, and (3) her pleadings responding to the Florida Bar's petition for

contempt, Exs. 26, 27, 29, 33, raised genuine issues ofmaterial fact that were never

set for hearing or otherwise litigated.

Finally, this Couit's July 17, 2007, order, Ex. 77, approving Referee Rapp's

order granting the Florida Bar's motion for summary judgement, petition for

contempt, and request for permanent disbarment, Exs. 67, 70, was void and denied

Spano due process because (1) this Court's underlying orders suspending and
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disbarring Spano were void, (2) the Florida Bar failed to secure permission to

amend/supplement its original Petition for Contempt with a Supplement to its

Petition for Contempt, (3) almost all ofthe supposed post-disbarment practice oflaw

was in pro se litigation, (4) Spano's pleadings responding to this Court's order to

show cause why she should not be held in contempt and permanently disbarred, Exs.

56, 65, raised genuine issues ofmaterial fact that prevented entry of Referee Rapp's

order granting summary judgment against her, and (5) Spano's counsel was denied

an opportunity to object to Referee Rapp's near verbatim adoption of the Florida

Bar's proposed Report of Referee.

Rose Spano's path to disbarment was fraught with violations of her Florida

and federal due process rights. The disciplinary proceedings mushroomed, and the

violation of Spano's due process rights were compounded, as the Florida Bar sought

contempts and increasingly severer professional sanctions. Earlier violations ofdue

process were concealed or ignored including the Florida Bar's exparte contacts with

the Referee's staff regarding matters under litigation and the Referee's verbatim

adoption of Florida Bar drafted orders. The Florida Bar ignored the Rules

Regulating the Florida Bar, including the one staying the effect of this Court's

rulings while a timely challenge was pending. Factual issues, including claims of

laches, substantial compliance, and lack of service and notice of pleadings, were

rejected without necessary evidentiary hearings. These due process violations
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rendered this Court's contempt, suspension, and disbarment orders void.

Accordingly, these orders may be challenged today and should be vacated to correct

the resulting injustice to Spano.

MEMORANDUM OF LAW

This Court's (1) December 4, 2003, order placing Spano on probation; (2)
August 6, 2004, order holding Spano in contempt and suspending her from the
practice of law; (3) February 18, 2005, order immediately suspending Spano;
(4) April 8, 2005, order holding Spano in contempt and disbarring her; and (5)
July 17, 2007, order holding Spano in contempt and permanently disbarring
her, were each void ab initio because of a lack of due process and, thus, must be
vacated.

Florida Rule of Civil Procedure 1.540(b)(4) provides relief from void

judgments. "A void judgment is so defective that it is deemed never to have had

legal force and effect." Tannenbaum v. Shea, 133 So.3d 1056, 1060 (Fla. 4th DCA

20 14) (quoting Sterling Factors Corp. v. U.S. BankNat'lAss'n, 968 So2d 65 8, 665

(Fla. 2d DCA 2007). "As legally ineffective and a nullity, '[a] void judgment may

be attacked . . . at any time because the judgment creates no binding obligation on

the parties." Id. (quoting Fisher v. State, 840 So.2d 325, 331 (Fla. 5th DCA 2003)).

AccordSewell v. Colee, 132 So.3d 1186, 1188 (Fla. 3d DCA 2014). "If a judgment

is void, a palty is not required to demonstrate excusable neglect or a meritorious

defense." Hendrix v. Department Stores National Bank, 177 So.3d 288, 290 (Fla.

4th DCA 2015) (citing Mullne v. Sea-Tech Constr., Inc., 84 So.3d 1247, 1249 (Fla

30



4th DCA 2012)).28

"A judgment is void if, in the proceedings leading up to the judgment, there

is [a] violation of the due process guarantee of notice and an opportunity to be

heard." Hendrix, 177 So.3d at 290 (quoting Tannenbaum, 133 So. 3d at 1061). See

Viets v. Am. Recruiters Enters., 922 So.2d 1090, 1095 (Fla. 4th DCA 2006).

"Generally, due process requires fair notice and a real opportunity to be heard and

defend in an orderly procedure before judgment is entered." Viets at 1095. Orders

and judgments entered in the absence of due process are void ab initio. One cannot

be held in contempt for failing to abide by an order that is void ab initio. See, e.g.,

Cesaire v. State, 811 So.2d 816, 817 (Fla. 4th DCA 2002) (quoting State ex rel.

Everette v. Petteway, 131 Fla. 516, 179 So. 666, 671 (Fla. 1938)); Synchron, Inc. v.

Kogan, 757 So.2d 564, 566 (Fla. 2d DCA 2000) (same).

This Court's (1) December 4, 2003, order placing Spano on probation, Ex. 11;

(2) August 6, 2004, order suspending Spano from the practice of law, Ex. 25; (3)

February 18, 2005, order immediately suspending Spano, Ex. 51, (4) April 8, 2005,

order disbarring Spano, Ex. 36; and (5) July 17, 2007, order permanently disbarring

Spano, Ex. 77, were each void ab initio. They resulted from various denials of due

28 Florida Rules of Civil Procedure apply to Florida disciplinary proceedings in the
absence of a Florida rule of discipline. R. Reg, Fla. Bar 3-7.6(e)(1). They apply here
because there is no Rule Regulating the Florida Bar governing the validity of, or
method to challenge, void judgments.
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process including the Florida Bar's ex parte communication with Referee Rapp's

staff regarding matters under litigation, verbatim adoption of orders drafted by the

Florida Bar, the failure to conduct hearings to resolve genuine issues ofmaterial fact

raised by the pleadings, and the failure to observe stays ofsuspension and disbarment

orders during the pendency of Spano's timely challenges as required by the Florida

rules governing disciplinary proceedings. Accordingly, these orders each should be

vacated.

A. Spano's Florida Bar membership constituted a valuable, albeit
conditional, property right and liberty interest entitled to due process
of law, including evidentiary hearings to resolve genuine issues of
material fact, before it could be suspended or terminated.

In Scull v. State, 589 So.2d 1251 (Fla. 1990), this Court set forth the

fundamental nature of due process:

The essence of due process is that fair notice and a reasonable opportunity to
be heard must be given to interested parties before judgment is rendered. . . .
Due process envisions a law that hears before it condemns, proceeds upon
inquiry, and renders judgment only after proper consideration of issues
advanced by adversarial parties. . . . In this respect the term "due process"
embodies a fundamental conception of fairness that derives ultimately from
the natural rights of all individuals.

Id. at 1252. In Department ofLaw Enforcement v. Real Property, 588 So.2d 957

(Fla. 1991), this court noted: "Procedural due process serves as a vehicle to ensure

fair treatment through the proper administration of justice where substantive rights

are at issue. [It] . . . guarantees to every citizen the right to have that course of legal

procedure which has been established in our judicial system for the protection and
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enforcement ofprivate rights. It contemplates that the defendant shall be given fair

notice[] and afforded a real opportunity to be heard and defend [] in an orderly

procedure before judgment is rendered against him." Id. at 960 (quoting State ex

rel. Gore v. Chllingworth, 126 Fla. 645, 657-58, 171 So. 649, 654 (Fla. 1936)

(citations omitted)).

In The Florida Bar v. Fussell, 179 So.2d 852 (Fla. 1965), the Court explained

the nature ofBar membership in the context ofFlorida Bar disciplinary proceedings:

...[A] license to practice law endows the holder with a conditional privilege
and not a vested right. It is nonetheless a valuable privilege which should not
be regarded lightly by the lawyer who enjoys it or by those of us who are
charged with the supervision of its enjoyment. It is earned and acquired only
after an arduous and expensive period of education. It can be retained and
employed as a productive source oflivelihood only by diligence and an ethical
devotion to its responsibilities. In this vein it has characteristics of property
which should not be withdrawn by a governing authority save by proper
application of traditional concepts of due process. Under our system, no
written rule is necessary to prescribe that this contemplates both notice and an
opportunity to be heard, before an individual - regardless of his offense - is
subjected to the disciplinary exercise of governmental power.

Id. at 854-55. AccordIn re: Ruffalo, 391 U.S. 961, 88 S.Ct. 1222, 1226 (1968).

This Court has consistently held: "Due process in Bar disciplinary

proceedings requires that an accused attorney be given afull opportunity to explain

the circumstances of an alleged offense and to offer testimony in mitigation

regarding any possible sanction." The Florida Ear v. Baker, 810 So.2d 876, 879

(Fla. 2002) (emphasis added). Accord The Florida Bar v. Carricarte, 733 So.2d

975, 978-79 (Fla. 1999); The Florida Bar v. Pavlick, 504 So.2d 1231, 1234 (Fla.
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1987); The Florida Bar v. Cruz, 490 So.2d 48, 49 (Fla. 1986).

Spano's Florida Bar membership constituted a valuable property and liberty

interest. This Court could not take it away without providing the full modicum of

due process guaranteed by the Florida and U.S. Constitutions. Absent such due

process, this Court's orders placing Spano on probation, suspending her Bar

membership, holding her in contempt, and disbarring her were void and must be

vacated.

B. December 4, 2003, Order Adopting Uncontested Amended Report of
Referee and Placing Spano on Probation for one year. Ex. 11.

1. Denial of Due Process by Florida Bar's ex parte communication
with Referee Rapp's staff and Referee Rapp's verbatim adoption
of the Florida Bar's proposed order.

Following a hearing upon a disciplinary complaint by the Florida Bar against

Rose Spano, the Honorable Palm Beach County Circuit Court Judge Stephen Rapp,

acting as Referee, issued his Report of Referee finding that Spano had committed

criminal acts reflecting badly on her fitness as a lawyer but which "have not affected

her professional relationships." Ex. 2 at 1-2.29 Referee Rapp recommended that

Spano complete a substance abuse and psychological evaluation, complete any

recommended treatment or counseling, and participate in mentoring by the Florida

29 These acts included Spano telephoning and emailing James Stephens in violation
of a stay away order and attempting to resist, without violence, an arrest for this
offense.
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Lawyers Assistance program for one year. Ex. 2 at pgs. 2-3. After ex parte

communications with Referee Rapp's judicial assistant, the Florida Bar submitted a

proposed Amended Report of Referee adding severer punishment - that Spano be

placed on probation for one (1) year and bear the costs of the proceedings. Ex. 6.3°

The Florida Bar invited Referee Rapp to simply execute its proposed Amended

Report of Referee and forward it to the parties and the clerk of this Court. Ex. 6. at

2. On April 1, 2003, without-a hearing or further notice to Spano's counsel, Referee

Rapp did just that. Ex. 8.

"A judge shall not initiate, permit, or consider ex parte communications, or

consider other communications made to the judge outside the presence ofthe parties

concerning a pending or impending proceeding." Fla. Code Jud. Conduct, Canon

3B(7). "This canon implements a fundamental requirement for all judicial

proceedings under our form ofgovernment. Except under limited circumstances, no

party should be allowed the advantage of presenting matters to or having matters

decided by the judge without notice to all other interested parties." In re Inquiry

Concerning a Judge: Clayton, 504 So.2d 394, 395 (Fla. 1987). Such a

communication, outside the normal judicial process, "constitute[s] a fundamental

30 The other changes the Florida Bar incorporated into its Amended Report of
Referee included adding two case numbers to its caption and stating that Spano was
convicted of attempted resisting arrest without violence, not resisting arrest without
violence. Exs. 6, 8 at 1, 2.
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denial of due process." See Albert v. Rogers, 57 So.3d 233, 235, 237 (Fla. 48¹ DCA

2011).

The purpose of Florida Code of Judicial Conduct Canon 3B(7) is to prohibit

all ex parte communications between a litigant and the tribunal except when

expressly authorized by statute. As this Court explained in Clayton:

Nothing is more dangerous and destructive of the impartiality of the
judiciary than a one-sided communication between a judge and a single
litigant. Even the most vigilant and conscientious of judges may be
subtly influenced by such contacts, without the benefit of a reply, a
judge is placed in the position of possibly receiving inaccurate
information or being unduly swayed by unrebutted remarks about the
other side's case. The other party should not have to bear the risk of
factual oversights or inadvertent negative impressions that might easily
be corrected by the chance to present counter arguments. . . . The most
insidious result of ex parte communications is their effect on the
appearance of impartiality of the tribunal; the impartiality of the trial
judge must be beyond question.

Id., 504 So. 2d at 395 (citation omitted).

To the same effect is a tribunal's verbatim adoption of a party's proposed

order, particularly without notice to the opposing party or an opportunity to object.

"When an interested party is permitted to draft a judicial order without response by

or notice to the opposing side, the temptation to overreach and exaggerate is

overwhelming." Waldman v. Waldman, 520 So.2d 87, 92 (Fla. 3d DCA) (citation

omitted), rev, denied, 531 So.2d 169 (Fla. 1988). "A court should never direct only

one side to prepare an order without assuring that the opposing party has had the

opportunity to comment or object to its contents, or prepare its own submission."
36



Ross v. Botha, 867 So.2d 567, 572 (Fla. 4th DCA 2004). Indeed, "[i]t is error for a

trial court to adopt verbatim a proposed final judgment without giving the opposing

party an opportunity to comment." Justice Admin. Comm'n v. Taylor, 50 So.3d

753, 754 (Fla. 1st DCA 2010) (citing Perlow v. Berg-Perlow, 875 So.2d 383, 389-

90 (Fla. 2004)).

Respondent has not found a Florida case with quite as egregious an exparte

communication by a party with the tribunal as occurred in the instant case. Perhaps

Hanson v. Hanson, 678 So.2d 522 (Fla. 5th DCA 1996), is closest. After a

dissolution of marriage proceeding, the judge reserved ruling and made no findings

of fact. Id. at 523. The judge's judicial assistant contacted the former husband's

counsel days later and requested that she meet with the judge. The attorney and

judge spent an hour discussing the final judgment that the attorney was asked to

prepare. The former wife's counsel received no notice of this meeting and did not

attend. The former husband's counsel shared a copy ofthe draft with his client, also

an attorney, before forwarding it to the judge. At least one provision in the proposed

order did not appear in the final order entered by the court. Id.

Reversing the portion ofthe final judgment that had not been stipulated by the

parties, the Fifth District cited the above quoted excerpt from Clayton citing the

Florida Code of Judicial Conduct that prohibits a judge from "initiat[ing] or

consider[ing] ex parte or other communications concerning a pending or impending
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proceeding." Hanson, 678 So.2d at 523 (quoting Clayton, 504 So.2d at 395). It

highlighted that "[n]othing is more dangerous and destructive of the impartiality of

the judiciary than a one-sided communication between a judge and a single litigant."

Id. The court cited this Court's discussion in Scull v. State, 569 So.2d 1251 (Fla.

1990), about the Florida due process demand that an interested party be provided

"fair notice" and "a reasonable opportunity to be heard" before any judgment be

rendered. Id. at 524. Finally, the court cited the Third District's condemnation in

Waldman v. Waldman of trial courts adopting verbatim final judgments drafted by

one counsel, even ifboth parties are requested for such drafts. Id. Significantly, the

court recommended that on remand the case be assigned to a different judge. Id. at

525.

In the instant case, far more egregious than Hanson, Referee Rapp had already

reached a conclusion that, because of significant mitigating circumstances,

probation was unnecessary. Instead, Rapp directed only that, following evaluation,

Spano submit to any recommended substance abuse treatment or mental health

counseling, as well as mentoring by The Florida Lawyers Assistance ("FLA")

program. Ex. 2 at 3.

Obviously dissatisfied with this result, the Florida Bar petitioned Referee

Rapp privately, without notice or an opportunity for Spano to be heard, that the

rehabilitative terms be enhanced to probation. Ex. 6; Ex. 8 at 3. The Florida Bar
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further submitted a Sworn Statement ofCosts and petitioned Referee Rapp to require

Spano to bear these expenses. Id. Without notice to Spano's counsel or any

opportunity to object to these new terms, Referee Rapp adopted the Florida Bar's

request for enhanced punishment and assessment of costs, and immediately signed

and issued the Florida Bar's Amended Report of Referee. Ex. 8.31

Referee Rapp's Amended Order ofReferee resulted from the Florida Bar's ex

parte communications with him (through his judicial assistant). It constituted a

verbatim adoption of an order presented by the Florida Bar without notice to, or an

opportunity to be heard from, Spano. Clearly, such an order "adjudicating issues not

presented by the pleadings, noticed to the parties, or litigated below denies

fundamental due process." Albert v. Rogers, 57 So.3d 233, 237 (Fla. 4th DCA 2011)

(quoting Neumann v. Neumann, 857 So.2d 372, 373 (Fla. 1" DCA 2003)). Accord

Mizrahi v. Mizrahi, 867 So.2d 1211, 1213 (Fla. 3d DCA 2004) ("Due process

protections prevent a trial court from deciding matters not noticed for hearing and

not the subject of appropriate pleadings"). This process failed to comport with the

process this Court demanded in Scull and declared is applicable to Bar proceedings

It appears that Spano's counsel were copied with the Florida Bar's letter
requesting Referee Rapp to sign its Amended Report of Referee. Ex. 6 at 2. But
this was not until Referee Rapp had already agreed, without advance notice to them
and outside their presence, to place Spano on probation and assess her the costs of
the proceedings. Given that these issues were not addressed in Referee Rapp's initial
Report ofReferee, it would appear that they were not addressed at the hearing on the
Florida Bar's complaint.
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in Carricarte. This denial of due process, in itself, deprived the Amended Order of

any legal force and effect. See Tannenbaum, 133 So.3d at 1060, 1061.

Accordingly, the Amended Order of Referee was void and should be vacated. Fla.

R. Civ. P. 1.540(b)(4).

2. Denial of due process by this Court approving Referee Rapp's
Amended Report of Referee as "uncontested" notwithstanding
Spano's Motion for Reconsideration raising factual issues that
were never resolved at an evidentiary hearing.

Less than two (2) weeks after issuance ofReferee Rapp's Amended Order of

Referee, Spano's counsel filed a Motion for Reconsideration ofAmended Report of

Referee in this Court. Ex. 9. She asserted that the sanction ofone (1) year probation

was not in Referee Rapp's original Report and instead was written into the Amended

Report ofReferee by the Florida Bar's counsel. Ex. 9 at 1. Spano further urged that

she had effectively satisfied the requirement of psychological counseling by

successful completion of an anger management program involving eight (8)

meetings from December 7, 2002, through January 4, 2003, well after the conduct

criticized by Referee Rapp in his Report. She attached proof of completion of the

program to her motion. Ex. 9 at 6. It appears that this motion was denied by this

Court without response or hearing the same day it was filed. Ex. 1 at 3. Spano

separately filed a Motion to be Declared Indigent for Costs detailing her financial

stresses precipitated, in part, by domestic litigation concerning visitation with her

daughter. Ex. 10 at 1-2. This motion was denied, after response and reply. Ex. 1 at
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3; Ex. 10.

Despite Spano's Motion for Reconsideration and Motion to be Declared

Indigent for Costs (seeking relief from the financial obligations of the Amended

Report of Referee), this Court asserted that the Amended Report of Referee it

adopted was "uncontested." Ex. 11. More specifically, this Court summarily

rejected Spano's claim that the Amended Report imposed a sanction, probation,

without adequate notice and an opportunity to be heard, Ex. 9 at 2, and without

remanding to the Referee, or otherwise conducting a hearing, to resolve the clear

factual issues raised by this objection. Additionally, it summarily rejected Spano's

claim that she substantially complied with the evaluation and treatment conditions

ofher disciplinary recommendation, also without remanding to the Referee (who set

the condition), or otherwise conducting a hearing to resolve the factual issues.

Substantial compliance would have averted any claim that Spano failed to abide by

this te1m of her discipline. Cf Dominguez v. State, 848 So.2d 1198, 1199 (Fla. 3d

DCA 2003) (substantial compliance with community control precluded revocation);

K.R. v. Department of Children and Family Services, 906 So.2d 1183, 1184-86

(Fla. 4th DCA 2005) (termination ofparental rights reversed where evidence did not

show that mother did not "substantially comply" with case plan). Spano's equitable

claim of substantial compliance raised a question of fact that precluded summary

disposition without an evidentiary hearing. Cf State Farm Florida Ins. Co. v.
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Figueroa, 218 So.3d 886, 888-89 (Fla. 4th DCA 2017) (whether party "substantially

complied" with insurance policy term is question of fact precluding summary

judgment); Grant v. Wester, 679 So.2d 1301, 1307 (Fla. 13t DCA 1996) (substantial

performance is a question of fact); Roberts v. CFW Const. Co., Inc., 586 So.2d

1309, 1311 (Fla. 5th DCA 1991). Failing to provide Spano an opportunity to present

evidence to support these factual claims denied her due process and rendered this

Court's Order Adopting Uncontested Amended Report ofReferee and placing Spano

on probation, dated December 4, 2003, void.

C. August 6, 2004, Order Granting the Florida Bar's Motion for
Judgment on the Pleadings, Holding Spano in Contempt, and
Suspending Spano from the Practice of Law. Ex. 25.

1. Order void because underlying order placing Spano on
probation was void.

By its Petition for Contempt and Order to Show Cause dated March 9, 2004,

the Florida Bar sought to hold Rose Spano in contempt for violating the terms of

probation contained in Referee Rapp's Amended Report ofReferee and this Court's

order adopting the Amended Report ofReferee. Ex. 15. But as demonstrated supra,

the Amended Report and this Court's Order were void due to the various denials of

due process that precipitated them. It is black letter law that a court cannot hold a

party in contempt for disobedience of an order, judgment, or decree that itself is

void. See, e.g., Cesaire v. State, 811 so.2d 816, 817 (Fla. 4th DCA 2002) (quoting

State ex rel. Everette v. Petteway, 131 Fla. 516, 179 So. 666, 671 (1938)); Synchron,
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Inc. v. Kogan, 757 So.2d 564, 566 (Fla. 2d DCA 2000). For this reason, this Court's

Order dated August 6, 2004, is void.

2 Spano denied due process because her Response to Petition for
Contempt, and Answer and Affirmative Defenses to the Florida
Bar's Amended Petition for Contempt and to Show Cause,
raised questions of fact for which she never received an
evidentiary hearing.

Through her Response to Petition for Contempt, Ex. 16, and Answer and

Affirmative Defenses to Amended Petition for Contempt, Ex. 23, Spano raised

numerous questions of fact regarding the validity of the Florida Bar's allegations

against her. She asserted that she had already begun counseling and treatment with

psychologist Richard Sauber and attached his extensive report. Ex. 16 at 1-2; Ex.

17. She swore that she had requested her prior counsel to seek a waiver of the FLA

supervision requirement (which he did) but was not aware that this request had been

denied. Ex. 16 at 2, paras 6,7; Ex. 18 at 1. She pledged her readiness "to comply

with all ofthe substantive requirements ofthis Court's Order [Adopting Uncontested

Amended Report ofReferee]. Ex. 16 at 2, para. 9.

At the time Spano filed her Response, only approximately three (3) months

had passed since the issuance of this Court's Order Adopting the Amended Report

ofReferee which placed her on probation for one (1) year. Given that there were no

specific time requirements contained in the Amended Report or this Court's Order

for compliance of the individual terms, she had not violated any of the terms. The
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letters the Florida Bar wrote Spano and her counsel urging that she had 30 days to

contact FLA Inc., and she now owed interest on the unpaid balance of her costs

assessment, Ex. 13; Ex. 15 at 2, paras. 3-5, could not shore up the Amended Report's

or this Court's Order's omission of any such time constraints or other terms. See,

e.g., Xane v. Sanders, 232 So.3d 1107, 1110 (Fla. 3d DCA 2017) ("To support a

contempt finding, the violated court order must . . . clearly and definitely make the

party aware of the court's command. . . . The language of the order must be clear

and precise. . . . A contempt cannot be based on behavior that the order does not

contain"); Haas v State, 196 So.3d 515, 523, 528 (Fla. 2d DCA 2016); Wilcoxon v.

Moller, 132 So.3d 281, 287 (Fla. 4th DCA 2014) ("A court cannot base contempt

upon noncompliance with something an order does not say, and we will not read

implications into an order to justify contempt").32

On April 22, 2004, still less than four (4) months following this Court's Order

placing Spano on one (1) year probation, the Florida Bar filed an Amended Petition

for Contempt and Order to Show Cause without leave ofcourt. Ex. 22; see Fla. R.

Civ. P. 1.190(a) (once responsive pleading filed, initial pleading may only be

amended upon leave of court). It added one new count alleging Spano's failure to

comply with a grievance committee subpoena for trust account records. Ex. 22 at 1,

para. 1. The Amended Petition was otherwise materially identical to the initial

32 By April 23, 2004, Spano had paid the costs assessment against her. Ex. 21.
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Petition.

Spano filed Respondent's Answer and Affirmative Defenses, admitting

paragraphs 1-7 but denying the allegation in paragraph 8 that she should be

suspended for 91 days. Ex. 23. But she pled that the Florida Bar was barred from

bringing its action by laches "as the facts underlying the alleged violations occurred

over 9 years ago . . .." Ex. 23 at 1, para. 3. Further, she pled that she had

"substantially complied with the requirement ofthe diversion program," that she was

"not in violation of any rules of conduct regulating attorneys in Florida," and that

she was "financially unable to comply with the Bar's demand for further payments .

. .." Ex. 23 at 2, paras. 4-6.

The Florida Bar filed a Motion for Judgment on the Pleadings. Ex. 24. On

August 6, 2004, without a hearing or anyfurther argument, this Court granted the

Florida Bar's Motion for Judgment on the Pleadings (holding Spano in contempt)

and suspended Spano from the practice of law for 91 days, and assessed costs of

$1,250.00. Ex. 25.33

This Court erred by granting the Florida Bar's motion for judgment on the

pleadings. It thereby denied Spano the due process she was entitled to under the

33 A subsequent affidavit fi-om Spano's counsel Entin established that he never
received the Motion for Judgment on the Pleadings. Ex. 27. Spano was not on the
certificate of service. Ex. 24 at 3. Spano first learned of the motion when Entin
provided her this Court's order granting it. Ex. 26 at 1.
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applicable Florida Rules ofCivil Procedure, as well as the Florida and United States

Constitutions. Clearly, her claims of laches and substantial compliance raised

genuine issues of material fact that required an evidentiary hearing to resolve. See,

e.g, Francis v. State, 31 So.3d 285, 287 (Fla. 4th DCA 2010) (laches requires proof

of lack of diligence by party against whom defense is asserted and prejudice to party

asserting defense the resolution of which involves factual issues requiring an

evidentiary hearing); State Farm Florida Ins. Co. v. Figueroa, 218 So.3d 886, 888-

89 (Fla. 4th DCA 2017) (whether party "substantially complied" is question of fact

precluding summary judgment); Grant v. Wester, 679 So.2d 1301, 1307 (Fla. 1"

DCA 1996) (same); Roberts v. CFW Const. Co., Inc., 586 So.2d 1309, 1311 (Fla.

5* DCA 1991) (same).

Even the admissions Spano made in her Answer did not foreclose the factual

issues raised by the Florida Bar's Petition or provide a basis for contempt. Spano

admitted she was on probation for one (1) year, and that she was required to enter

an agreement to complete a substance abuse and psychological evaluation, and to

complete any recommended treatment. Ex. 22 at 2, paras. 3, 4. But these terms did

not include a time table other than the one-year period for which Spano was on

probation. At the time of her Answer, Spano still had nearly eight (8) months to

complete these evaluations and any treatments.

Although Spano admitted she was "aware of the conditions associated with
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her probation . . .," Ex. 22 at 2-3, para. 5, this did not change that the Amended

Report and this Court's Order contained no deadline, other than the one-year term

ofprobation, for completion of these requirements. Exs. 8, 11. Even though Spano

admitted "notifying" the Florida Bar in letters that she was "not going to comply

with this court's order," Ex. 22 at 3, para. 6; Ex. 23 at 1, this did not eliminate the

factual issue ofwhether she violated the terms ofprobation. Her letters should have

had no legal effect as they were not pleadings and she was represented by counsel at

the time. She had eight (8) months left to comply. The Florida Bar's Motion for

Judgment on the Pleadings, to which Spano's counsel never responded because it

was not received, see footnote 34, supra, misleadingly implied that Spano admitted

failing to comply with the terms of her probation. Ex. 24 at 1-2 ("Respondent

admitted . . . that she failed to comply with the terms and conditions associated with

her probationary period, specifically by failing to complete a substance abuse and

psychological evaluation by a Florida Lawyers Association, Inc. approved evaluator,

and to successfully complete any recommended treatment"). Consequently, Spano's

admissions, coupled with her affirmative defenses, still raised questions of fact that

could only be resolved by conducting an evidentiary hearing. See, e.g., Clarke v.

Henderson, 74 So.3d 112, 114 (Fla. 3d DCA 2011) (judgment on pleadings cannot

be entered if factual questions remain); Krieger v. Ocean Properties, LTD, 387

So.2d 1012, 1013-14 (Fla. 4th DCA 1980) (judgment on pleadings may only be
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granted if, on admitted facts, moving party is clearly entitled to judgment as a matter

of law, and no factual question is involved).

D. February 18, 2005, Order Immediately Suspending Spano from
Practice of Law, was void because it resulted from a denial of due
process, including lack of fair notice and a hearing. Ex. 51.

On or about May 17, 2004, the Florida Bar filed its Petition for Contempt and

Order to Show Cause alleging that Spano had failed to respond to a subpoena duces

tecum served upon her on or about January 16, 2004, by a Seventeenth Judicial

Circuit Grievance Committee for documents relating to her representation of Justin

Pood in a personal injury case and PIP case. Exs. 37, 38. But because prior counsel

withdrew, Spano, again, found herself unrepresented. In fact, Spano had already

produced all of the documents the Grievance Committee sought (except ones she

was prohibited from producing based on the attorney-client privilege). Ex. 39.

Furthermore, long before this Court ever resolved the Florida Bar's Petition, Spano

advised the Florida Bar and this Court that Pood disclaimed any misconduct or desire

for the Bar to seek any professional punishment against her. Ex. 40, Spano letter to

Bar counsel Hoffmann, January 27, 2004; Ex. 41, Certification from Justin Pood

disclaiming professional complaint against Spano.

On June 9, 2004, this Court issued an Order to Show Cause directing a

response by June 24, 2004. Ex. 42. This Order showed no service on Spano, only

Entin (who had not entered an appearance in this case). No response was ever filed.
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Although Spano believed she was represented by her counsel Alvin Entin,

unbeknownst to her, shortly after issuance of this Court's Order to Show Cause,

Entin (though attorney Greenberg) moved in this Court to withdraw from SC04-852.

Ex. 43. Entin failed to notice Spano with this motion.34 On August 12, 2004, this

Court granted Entin's motion to withdraw. Ex. 47. It also vacated its June 9, 2004,

order to show cause and reissued a new one. Ex. 37 at 1-2. On this same date, the

Florida Bar filed its Motion for Judgment on the Pleadings based on Spano's failure

to respond to the now vacated Order to Show Cause. Ex. 48. Entin, but not Spano,

was on this certificate of service.

Spano maintains that she never received this Court's reissued Order to Show

Cause. It was reissued amidst Leon County (this Court) and Palm Beach County

(Spano's jurisdiction) Court closings and/or deadline extensions due to Hurricane

Charley. AOSC04-51 (tolling time limits in Leon County from August 11-13);

AOSC04-219 (tolling time limits in Palm Beach County from August 12-16).

During this time, numerous Florida residents were stripped oftelephone, electricity,

mail, and internet services. This Court's Administrative Orders extending Florida

court deadlines all recognized that the hurricanes "may have temporarily impeded

34 On June 28, 2004, this Court entered an order directing Entin and Greenberg to
serve Spano with their Motion to Withdraw. Ex. 44. On July 2, 2004, Greenberg
executed a certificate of service including Spano. Ex. 45. On August 3, 2004, the
Entin firm set a hearing in front of Referee Rapp to withdraw from all of Spano's
cases, SC00-2222, SC01-275, SC04-172, SC04-397, and SC04-852. Ex. 46.
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the ability of attorneys [and] litigants . . . in the performance of their duties and

obligations with respect to many legal processes throughout the State of Florida."

They further recognized that the time limits the court set "[may] not be [able to be]

met even after taking into consideration the tolling periods [provided]."

Within the time allotted for responding, Spano filed a pro se Petition to

Request Additional Time to Respond requesting 30 additional days to respond based

on the impending South Florida landfall ofHurricane Frances. Ex. 49.35 Despite the

intervening Florida landfall of no fewer than three more hurricanes (Charlie had

struck about five weeks earlier), the Florida Bar objected. Ex. 37 at 2. Ultimately,

on October 19, after the storms had passed (but while Florida was still deep in

recovery of one of the worst hurricane seasons on record), Spano filed a pro se

Verified Motion to Strike and Vacate Florida Bar's Motion for Judgment on the

Pleadings Dated August 10, 2004. Ex. 42. Spano attached documents

demonstrating, inter alia, that she had previously advised the Florida Bar that any

dispute was one regarding fees between her and her former law firm that now sought

trust account funds from Spano, that any dispute she had with Pood was amicably

35 As a result of Hurricane Francis, the Leon County Courts were closed, and/or
deadlines were extended, from September 5-8, 2004. AOSC04-113. As a result of
Hurricane Frances, and later Hurricane Jeanne, Palm Beach County Courts were
closed, and/or deadlines were extended, from September 1-13, 2004, and from
September 23-30, 2004, respectively. AOSC04-217; AOSC04-218. Hurricane Ivan
also battered north Florida from September 20-22.
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resolved and Pood did not want to pursue any complaint with the Florida Bar, and

that members of the Bar Grievance Committee that launched her investigation were

subject to a conflict of interests and possible recusal.

On February 18, 2005, without receiving any response to its order to show

cause, or conducting, or directing any other tribunal to conduct, any hearing to

determine the issues raised by the Florida Bar's Petition for Contempt and Spano's

Verified Motion to Strike and Vacate, this Court issued its order immediately

suspending Spano from the practice of law. Ex. 51. This Court's order resulted

from a denial of due process. Although the Rules Regulating the Florida Bar do not

specifically guarantee a respondent's opportunity to respond to a petition for

contempt, compare R. Regulating Fla. Bar 3-7.6(g)(2) (in proceedings before a

referee, a respondent "shall answer the complaint") with R. Regulating Fla. Bar 3-

7.7(g) (in proceedings before the Florida Supreme Court, petition for order to show

cause may be filed in and determined by Supreme Court), the Florida and U.S.

Constitutions do guarantee a respondent the right to "a full opportunity" to "explain

the circumstances of the alleged offense and to offer testimony in mitigation of any

penalty to be imposed." Eaker, 810 So.2d at 879; Carricarte, 733 So.2d at 978-79

(citation omitted). See also In re: Ruffalo, 88 S.Ct. at 1226; Scull, 589 So.2d at

1252; Fussell, 179 So.2d at 854-55. This denial ofdue process rendered this Couit's

February 18, 2005, Order void. It should be vacated today. See Fla. R. Civ. P.
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1.540(b).

E. April 8, 2005, Order Denying Spano's Petition to Vacate and
Terminate the Court's August 6,2004, Order of Suspension, Granting
the Florida Bar's Motion for Judgment on the Pleadings, and
Disbarring Spano. Ex. 36

1. Order void because underlying order suspending Spano from
practicing law was void.

By its Petition for Contempt and Order to Show Cause dated October 12,

2004, Ex. 31, the Florida Bar sought to hold Rose Spano in contempt for violating

the terms of her 91-day suspension contained in this Court's August 6, 2004, Order

granting the Florida Bar's motion for judgment on the pleadings and suspending

Spano form the practice of law. Ex. 25. But as demonstrated supra, this Court's

August 6, 2004, Order was void due to the fact that the orders upon which it was

based were void, and the various other denials of due process addressed supra that

precipitated it. Nonetheless, this Couit held Spano in contempt based on her

violation of its August 6, 2004, Order, and disbarred her. Ex. 36. It is black letter

law that a court cannot hold a party in contempt for disobedience of an order,

judgment, or decree that itself is void. See, e.g., Cesaire v. State, 811 so.2d 816, 817

(Fla. 4th DCA 2002) (quoting State ex rel. Everette v. Petteway, 131 Fla. 516, 179

So. 666, 671 (1938)); Synchron, Inc. v. Kogan, 757 So.2d 564, 566 (Fla. 2d DCA

2000). For this reason, this Court's Order dated April 8, 2005, is void.

2. Order void because underlying order suspending Spano from
practicing law was stayed.
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The Florida Bar's October 12, 2004, Petition for Contempt and Order to Show

Cause alleged in Count I - Spano's practice of law in Joanne Riggs v. Amisub, Inc.,

during September, 2004, after the September 7, 2004, effective date of her

suspension, Ex. 31 at 2; Count II - Spano's practice of law in her pro se case Spano

v. Dennis Bruce, during September and October, 2004, Ex. 31 at 3-4; Count III -

Spano's practice of law in her pro se appeal in Spano v. Bruce during September,

2004, Ex. 31 at 4-5; and Count IV - Spano's failure to provide proofofnotice to all

of her clients, opposing counsel, and courts, ofher suspension. Ex. 31 at 5.

On August 16, 2004, prior to the Florida Bar's October 12, 2004, Petition for

Contempt and the conduct alleged therein, Spano timely filed her Petition to Vacate

and Terminate Court's Order of Suspension. Ex. 26. She asserted, and supported

by affidavit from her attorney, that her attorney had never received the Florida Bar's

Motion for Judgment on the Pleadings dated June 3, 2004 (that precipitated this

Court's August 6, 2004, Order holding her in contempt and suspending her from the

practice of law). Ex. 26 at 1, paras. 2, 3; Ex. 27. She further asserted, inter alia, that

the Florida Bar's (prior) Petition for Contempt and Order to Show Cause was never

referred to Referee Rapp, the Circuit Court Judge who entered the underlying

Amended Report that the Florida Bar alleged she disobeyed and was in contempt of,

to determine those issues within its jurisdiction.

The filing ofSpano's Petition to Vacate automatically deferredthe suspension
53



until the petition's resolution. See R. Regulating Fla. Bar 3-7.2(f)(2) (2004).36

Accordingly, at least until February 24, 2005, when the petition was denied, Ex. 19

at 3, Spano's suspension ordered in this Court's August 6, 2004, Order was deferred.

Necessarily, any law practice she allegedly engaged in in September and October,

2004, was not in violation of the suspension Order (that first became effective on

February 24, 2005).

Additionally, there was no allegation in the Florida Bar's Petition for

Contempt and Order to Show Cause, Ex. 31, nor a scintilla of evidence presented,

that Spano practiced law in violation of the suspension that became effective upon

this Court's February 24, 2005, order denying Spano's motion to terminate

suspension. For this reason, too, this Court's Order dated April 8, 2005, is void. Cf

F.B. v. State, 852 So.2d 226, 230-31 (Fla. 2003) (judgment of conviction based on

complete failure ofevidence to support charges constitutes fundamental error and is

equal to a denial of due process).

3. April 8, 2005, order disbarring Spano resulted from
fundamental denial of due process because, after representing
herself and quicldy filing apro se Verified Motion to Strike and
Vacate the Florida Bar's Petition for Contempt and Order to
Show Cause Precipitating it, Spano never had the opportunity
to file an an answer to address, on the merits, the specific
allegations of improper practice of law that the Florida Bar
alleged warranted her disbarment.

36 Although the Florida Bar noted in its Petition that Spano filed her Petition to
Vacate and Terminate Court's Order of Suspension, Ex. 31 at 1-2, it neglected to
reference the automatic stay that resulted from the filing ofthe Petition to Terminate.
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In response to the Florida Bar's October 12, 2004, Petition for Contempt and

Order to Show Cause (claiming a violation ofthis Court's Order of suspension dated

August 6, 2004), Spano, representing herselfpro se, filed a Verified Motion to Strike

and Vacate attacking the Florida Bar's petition. Ex. 33. She challenged the Petition

on a variety ofgrounds including (1) her substantial compliance with the underlying

order placing her on probation, Ex. 33 at 2, paras. (a, b); (2) the stay ofher suspension

based on her Petition to Vacate and Terminate Court's Order of Suspension, see R.

Regulating Fla. Bar 3-7.2(f)(2), Ex. 33 at 3, para. (c); (3) the failure to properly serve

the Florida Bar's Motion for Judgment on the Pleadings that precipitated this Court's

suspension Order, Ex. 33 at 3, para. (d); (4) the failure to refer this matter to Referee

Rapp, the tribunal with jurisdiction and that entered the Amended Report that Spano

had allegedly violated, for determination ofwhether there was any violation and any

appropriate discipline; and (5) the Florida Bar improperly filing another Petition for

Contempt and Order to Show Cause, Ex. 31, despite the pendency of her Petition to

Vacate and Terminate Court's Order of Suspension, challenging the underlying

suspension. Ex. 33 at 3-4, para. (f).

The Florida Bar never responded to Spano's Verified Motion to Strike and

Vacate. Instead, it expeditiously filed a Motion for Judgment on the Pleadings

asserting that Spano had not responded to its contempt allegations. Despite Spano

filing her Verified Motion to Strike and Vacate the Florida Bar's petition, it alleged
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that Spano had not responded to its petition. Ex. 34.37 Then, without first resolving

Spano's Verified Motion challenging the Florida Bar's contempt petition, this Court

simultaneously denied Spano's Verified Motion, granted the Florida Bar's Motion

for Judgment on the Pleadings, and disbarred Spano. Ex. 36.

This Court's order disbarring an unrepresented member ofthe Bar, without so

much as receiving an Answer responding to each of the Florida Bar's allegations,

constituted a denial of due process. Although the Rules Regulating the Florida Bar

do not appear to specifically guarantee a respondent's opportunity to respond to a

petition for contempt, compare R. Regulating Fla. Bar 3-7.6(g)(2) (in proceedings

before a referee, a respondent "shall answer the complaint") with R. Regulating Fla.

Bar 3-7.7(g) (in proceedings before the Florida Supreme Court, petition for order to

show cause may be filed in and determined by Supreme Court), the Florida and U.S.

Constitutions guarantee a respondent the right to "a full opportunity" to "explain the

circumstances of the alleged offense and to offer testimony in mitigation of any

penalty to be imposed." Baker, 810 So.2d at 879; Carricarte, 733 So.2d at 978-79

(citation omitted). See also In re: Ruffalo, 88 S.Ct. at 1226; Scull, 589 So.2d at

37 The Florida Bar asserted that on October 21, 2004, this Court ordered Spano to
respond to the order to show cause by November 5, 2004, but that Spano had failed
to respond. Ex. 34 at 2, paras. 3, 4. But Spano's Verified Motion to Strike and
Vacate did respond to the Florida Bar's petition. Ex. 33. Indeed, it challenged the
validity of the Florida Bar's petition and, thus, any basis for requiring her to respond
further.
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1252; Fussell, 179 So.2d at 854-55. This denial ofdue process rendered this Court's

April 8, 2005, Order void. Accordingly, it should be vacated today.

F. July 17, 2007, Order approving Referee Rapp's order granting the
Florida Bar's motion for summary judgment, petition for contempt,
and request for permanent disbarment. Ex. 77.

1. Order void because underlying order disbarring Spano was
void.

By its Petition for Contempt and Permanent Disbarment dated May 18, 2005,

Ex. 54, and Supplement to Petition for Contempt dated February 14, 2006, Ex. 63,

the Florida Bar sought to hold Spano in contempt and permanently disbar her for

practicing law after her disbarment ordered by this Court's April 8, 2005, Order. Ex.

36. But as demonstrated supra, see Argument E 1, 2, 3, this Court's April 8, 2005,

Order was void due to the fact that the orders upon which it was based were void,

and the various other denials of due process addressed supra that precipitated it.

Nonetheless, this Court held Spano in contempt based on her violation of its April

8, 2005, disbarment Order, and permanently disbarred her. Ex. 77. It is black letter

law that a court cannot hold a party in contempt for disobedience of an order,

judgment, or decree that itself is void. See, e.g., Cesaire v. State, 811 so.2d 816, 817

(Fla. 4th DCA 2002) (quoting State ex rel. Everette v. Petteway, 131 Fla. 516, 179

So. 666, 671 (1938)); Synchron, Inc. v. Kogan, 757 So.2d 564, 566 (Fla. 2d DCA

2000). For this reason, this Court's permanent disbarment Order dated July 17,
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2007, is void and must be vacated.

2. Order void because unsupported by substantial evidence of
contempt and an intentional violation of this Court's
disbarment order, and otherwise precipitated by violation of
court rules.

The Florida Bar's May 18, 2005, Petition for Contempt and Permanent

Disbarment, Ex. 54, alleged that Spanopracticedlaw after entry ofthis Court's April

8, 2005, disbarment order. Ex. 54 at 2, para. 4. The Florida Bar alleged Spano

practiced law (1) on April 25, 2005, by filing a pleading in Spano v. Bruce; (2) on

April 29, 2005, by calling a mediator in Rigg v. North Ridge Medical Center; (3) on

May 3, 2005, by filing a pleading in Spano v. Bruce; and (4) on May 5, 2005, by

filing a pleading in Spano v. Hoffmann. Ex. 54 at 6.

Three of these four acts were ministerial acts Spano performed in the context

ofpro se litigation. The litigation consisted ofher heated child custody battle against

Dennis Bruce in which she had always represented herself as apro se litigant, and a

contentious civil suit against Lorraine Hoffmann, counsel for the Florida Bar in most

of its disciplinary actions against her, in which Spano also represented herself.

Spano had a right to represent herself in these cases regardless of any limitations

placed on her license to practice law by the Florida Bar or the courts. See art. I, §

21, Fla. Const. (Access to Courts); Amendments to the Florida Family Law Rules

of Procedure and Family Law Forms, 810 So.2d 1 (Fla. 2000) (discussing the

prevalence of self-representation in family law proceedings). All of the parties to
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these actions and the presiding judges knew of Spano's professional disciplinary

status. These acts appear to have consisted of merely repeating her Florida Bar

number or designation as "esquire" in a few (among many) long-before createdpro

forma certificates of service that were part of pleadings filed in these actions. No

one was misled or deceived by these negligent acts.3®

In its February 14, 2006, Supplement to it's Petition for Contempt, Ex. 63, the

Florida Bar alleged new and additional acts in Spano's pro se litigation as "practice

of law" after this Court's April 8, 2005, order of disbarment including (1) filing

pleadings and documents in her family law case, Spano v. Dennis Bruce, using the

designation "esquire," her Florida Bar number, and professional letterhead; (2) using

her P.A. designation and Florida Bar number in her civil litigation Spano v. James

R. Stephens; and (3) appearing and using her "esquire" and Florida Bar number

designations in Spano v. Bruce. Ex. 63 at 2-5. But this Supplement to Petition for

Contempt was filed after Spano filed her Affidavit in Response to Order to Show

Cause Why Spano Should not be Held in Contempt and Permanently Disbarred from

the Practice ofLaw. Ex. 56. Accordingly, because no leave was secured to amend

the allegations against Spano, these additional claims ofpractice oflaw were invalid.

38 The fouith act was an alleged contact with a mediator in a case in which
Spano long before began representing a litigant. The allegation was unsupported by
any direct, non-hearsay proof that Spano had done any affirmative act to contact the
mediator.
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See Fla. R. Civ. P. 1.190(a) (once responsive pleading filed, initial pleading may

only be amended upon leave of court).

Even these allegations only concerned Spano's ministerial acts in her pro se

litigation such as failing to correct proforma information on a few (among many)

long-before created certificates of service, and inserting the habitual "esquire"

designation behind her name in a Facsimile Transmittal Sheet. Ex. 63 at 2-3;

Composite Exhibits A, B. An additional transcript of proceedings in front of Judge

Andrews only confirmed the errant Florida Bar number and esquire designations.

Ex. 63 at 3; attached Ex. C. An additional transcript of proceedings before Judge

Escharte in Spano v. Bruce was to this same effect. Ex. 63 at 4; attached Ex. D. All

of these parties and judges knew Spano was representing herself and knew of the

Florida Bar disciplinary proceedings. None of them was misled.

3. Order void because Spano's pleadings responding to this
Court's order to show cause why she should not be held in
contempt and permanently disbarred, raised genuine issues of
material fact that prevented entry of Referee Rapp's order
granting summary judgment against her.

In her Affidavit in Response to Order to Show Cause Why Rose Spano Should

Not be Held in Contempt an Permanently Disbarred, Ex. 56, Spano attempted to

explain why she should not be held in contempt. She swore that, ifher actions were

in error, she "never had, nor do I currently have, any intentions to willfully disregard

the rulings of this Court or any other court." Ex. 56 at 1. She
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explained/demonstrated, inter alia, her good faith efforts to comply with the

psychological testing and treatment condition of her initial probation (the alleged

violation of which was the seed for all the subsequent disciplinary proceedings), id.

at paras. 13, 14; her lack of immediate notice and knowledge of various critical

orders of this Court, id. at paras. 15, 16, 19, 22; and the legal steps she took, i.e.,

filing various petitions to terminate and vacate, which she in good faith believed

(and in some instances did) stay the disciplinary orders entered by this Court. Id. at

17, 18, 23. Spano further explained that the various "legal acts" she committed while

under suspensionpredated the denial of the motion to teininate her suspension that

she believed deferred her suspension, see R. Regulating Fla. Bar 3-7.11(f)(2), and

her knowledge of that denial. Id. at 5-6, para. 24 a-m.39

Thereafter the Florida Bar filed a Motion for Summary Judgment. Ex. 64. It

asserted that there were "no genuine issues of material fact" and that all of its

allegations had "been established by clear and convincing evidence . . .." Id. at 1. It

recited the facts of, and supported with documents, this Court's August 6, 2004,

Order Suspending Spano from the Practice of Law in Case No. SC04-397, Ex. 25;

Spano's pro se representation of herself in her Miami child custody case, Spano v.

Bruce; this Court's suspension of Spano on February 18, 2005, in Case No. SC04-

39 As noted supra, on February 14, 2006, the Florida Bar filed a Supplement to
Petition for Contempt. Ex. 63. Because it never sought leave to effectively amend
its initial Petition, the Supplement was invalid. Spano never responded to it.
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852, Ex. 51; her self-representation in a case, BB, a Minor, through Next Best Friend

Dennis Bruce v. Spano; this Court's April 8, 2005, Order Disbarring Spano in Case

No. SC04-2011; Spano's March 11, 2005, denial that she was suspended from the

practice of law at that time; Spano's denial of knowledge of her suspensions on

March 11, 2005, and denial of knowledge of her disbarment on April 15, 2005;

Spano filing various pleadings in pro se litigation on April 25, 2005, May 3, 2005,

and May 5, 2005; Spano making calls and filing various pleadings as counsel for the

plaintiff in Rigg v. North Ridge Medical Center, on April 29, 2005; and Spano filing

various other pleadings in pro se litigation, and denying her suspensions and/or

disbarment, from April 22, 2005, through January 13, 2006.

Spano, through counsel, filed her Response to Complainant's Motion for

Summary Judgment, reiterating all of the assertions she made in her Affidavit in

Response to Order to Show Cause, including that she "never had. . . any intentions

to willfully disregard the rulings ofthis Court or any other court." Ex. 65. at 3, para.

8. By her response, Spano raised genuine issues of material fact regarding (1)

whether the actions the Florida Bar alleged to have occurred during her suspension

and disbarment actually occurred while those orders were operative; (2) whether

Spano had actual knowledge that these orders were operative at the time of her acts

allegedly reflecting the practice of law; and (3) whether she intended to willfully

disregard the rulings ofthis Court or any other court. Notwithstanding these genuine
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issues of material fact, Spano never received an evidentiary hearing. See, e.g., The

Florida Bar v. Forrester, 916 So.2d 647, 651 (Fla. 2005) (gravamen of contempt in

Florida Bar disciplinary proceedings is to show intentional violation of court order;

intent must be proven by clear and convincing evidence); The Florida Ear v.

Norkin, 183 So.3d 1018, 1021 (Fla. 2015)(contempt in Bar disciplinary proceedings

may be decided upon summary judgment but only if there are no genuine issues of

material fact after resolving all facts and inferences in favor of party opposing

summary judgment).4° For this reason, too, Spano was denied due process and this

Court's Order adopting the Report of Referee was void and should be vacated.

4. Spano's counsel was denied an opportunity to object to Referee
Rapp's near verbatim adoption of the Florida Bar's proposed
Report of Referee which was not mailed to counsel until hand-
delivered to Referee Rapp two days before he signed it.

40 Spano was not present at the hearing on the Bar's motion for summary judgment.
Ex. 66. Her counsel stated "[w]e do not dispute . . . what are obviously undisputed
facts" and that "the facts that are there are clearly there." Ex. 66 at 5. But counsel
highlighted that "Ms. Spano has explanation for those [facts]." Id. Although counsel
stated "the appropriate place for what we set forth in the response really is at a final
hearing in mitigation," he still emphasized that "the court needs to hear from Ms.
Spano on that." Id. Spano maintains that in light of the importance of the interest
at stake, and her sworn assertions in pleadings that created a material issue regarding
any intent she may have had to violate this Court's orders, an evidentiary hearing
was required and summary judgment could not be entered. See The Florida Bar v.
Baker, 810 So.2d 876, 879 (Fla. 2002); The Florida Bar v. Carricarte, 733 So.2d
975, 978-79 (Fla. 1999); The Florida Bar v. Pavlick, 504 So.2d 1231, 1234 (Fla.
1987); The Florida Bar v. Cruz, 490 So.2d 48, 49 (Fla. 1986).
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The Florida Bar hand delivered its proposed Report ofReferee to Judge Rapp

on June 13, 2006. Ex. 69. The transmittal reflects it was not until that day that the

Florida Bar mailed it to Spano's counsel Entin. Judge Rapp signed a near verbatim

version of the Report on June 15, 2006. Ex. 70. A careful comparison of the two

documents reveals that, particularly as concerns their Findings of Fact, they are

nearly identical.41 Obviously, Referee Rapp signed this near verbatim version of

the Florida Bar's "proposed" Report, before Spano's counsel Entin even had a

chance to review it, much less object to it.

As noted supra in connection with Referee Rapp's verbatim adoption of the

Florida Bar's April 1, 2003, Amended Report ofReferee, "When an interested party

is permitted to draft a judicial order without response by or notice to the opposing

side, the temptation to overreach and exaggerate is overwhelming." Waldman v.

Waldman, 520 So.2d 87, 92 (Fla. 3d DCA) (citation omitted), rev. denied, 531 So.2d

169 (Fla. 1988). "A court should never direct only one side to prepare an order

without assuring that the opposing party has had the opportunity to comment or

object to its contents, or prepare its own submission." Ross v. Botha, 867 So.2d

567, 572 (Fla. 4* DCA 2004). Indeed, "[i]t is error for a trial court to adopt verbatim

41 Referee Rapp combined the Florida Bar's paragraphs 4 and 6 in his paragraph 4,
and then added words to the same effect as the Florida Bar's paragraph 9, finding
Spano's claims of no notice and misunderstanding "not . . . creditable . . .." Ex. 70
at 3, para. 4. Significantly, Referee Rapp did not announce any finding regarding
Spano's credibility at the June 6, 2006, hearing.
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a proposed final judgment without giving the opposing party an opportunity to

comment." Justice Admin. Comm'n v. Taylor, 50 So.3d 753, 754 (Fla. 18' DCA

2010) ( citing Perlow v. Berg-Perlow, 875 So.2d 383, 389-90 (Fla. 2004)).

Referee Rapp signed and adopted a near verbatim version ofthe Florida Bar's

proposed Report of Referee only two days after Bar counsel hand delivered to him.

Spano's counsel Entin had no opportunity to review and object to the Bar's one-

sided proposal. This defective procedure further denied Spano the due process of

law guaranteed by the United States and Florida Constitutions. For these reasons,

too, this Court's Order approving the Report of Referee Rapp, holding Spano in

contempt, and permanently disbarring Spano, Ex. 56, is void and should be vacated.

CONCLUSION

The right to practice law in Florida, and to be a member of the Florida Bar,

while conditional, is nonetheless a valuable property and liberty right that enjoys

substantial protection by the Due Process Clauses of the United States and Florida

Constitutions. Those protections contemplate a full opportunity to be heard on

claims of professional misconduct, and to explain the reasons for any alleged

transgressions and to offer testimony in mitigation, before one's license to practice

law can be suspended or revoked.

Prior to her suspension and disbarment, for some 20 years, Spano had invested

substantial positive professional energy and good will into her Florida Bar
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membership. When she became embroiled in contentious domestic litigation at the

hands of her daughter's father and a colluding subsequent spurned boyfriend, her

opponents went after Spano's Florida Bar license. This maze of legal proceedings

mushroomed and overwhelmed Spano. As a result of the comity of extenuating

circumstances detailed above, Spano was denied her constitutionally guaranteed

right to due process - notice and a full opportunity to explain. Accordingly, the

orders sanctioning her - suspending her from the practice of law, holding her in

contempt, disbarring her, and permanently disbarring her - were void ab initio.

WHEREFORE, the Respondent requests that this court vacate its previous

orders placing her on probation, holding her in contempt, suspending her, disbarring

her, and ultimately permanently disbarring her and strike the show cause orders

precipitating them, or remand for proceedings before referee that fully comport with

Spano's constitutional right to due process of law to address all genuine issues of

material fact.

Respectfully submitted,

. BENJAMIN S. WAXMAN, ESQ.
BLACK, SREBNICK, KORNSPAN
& STUMPF, P.A.
201 S. Biscayne Boulevard, Suite 1300
Miami, Florida 33131
Telephone: (305) 371-6421
Primary email: bwaxman@royblack.com
Secondary email: benjiwaxman@smail.com
By: /s/ Benjamin S. Waxman
BENJAMIN S. WAXMAN (FB# 403237)
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was
forwarded electronically this 23rd day ofApril, 2018 to: Alan Pascal, Bar Counsel,
The Florida Bar, 1300 Concord Terrace, Suite 1300, Sunrise, Florida 33323
(apascal@flabar.org), and Adria E. Quintela, Bar Counsel, The Florida Bar, 1300
Concord Terrace, Suite 1300, Sunrise, Florida 33323 (aquitel@flabar.org).

By: /s/ Benjamin S. Waxman
BENJAMIN S. WAXMAN
Florida Bar No. 403237
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