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STATEMENT OF INTEREST
This amicus brief is on behalf of the City of Jacksonville, Office of the
Mayor, which has an interest in this case as the executive branch of government
that administers the City’s procurement process. In this capacity, the mayor
appoints (and the City Council confirms) all directors of executive departments,
including the Department of Procurement, which procures goods and services for
the City. Because the City (through the Mayor’s Office) procures or awards a
substantial number of contracts and grants to faith-based organizations on a
religion-neutral basis involving the provision of critical social services with a
secular purpose, it has a substantial interest in the outcome of this litigation.
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SUMMARY OF THE ARGUMENT
The City of Jacksonville, Florida, Office of the Mayor, urges that this Court
interpret the “in aid of” clause in article I, section 3 of the Florida Constitution to
preserve the long-standing practice of the City to procure or award contracts for
critical social services to faith-based organizations, as has been done historically
and by necessity in this community, in keeping with this Court’s long-standing
jurisprudence that religion-neutral programs of general eligibility with a secular
purpose are constitutional. See generally Nohrr v. Brevard County Educ. Facilities
Auth., 247 So. 2d 304 (Fla. 1971); Johnson v. Presbyterian Homes of Synod of
Fla., Inc., 239 So. 2d 256 (Fla. 1970); Southside Estates Baptist Church v. Bd. of
Trustees, School Tax Dist. No. 1, In and For Duval County, 115 So. 2d 697
(Fla.1959).
The secular purpose underlying the City’s procurement of wide-ranging
essential social services on a religion-neutral basis is to benefit the City of
Jacksonville itself, does not “aid” the successful vendors within the meaning of art.
I, section 3, and is thereby constitutional. See Koerner v. Borck, 100 So. 2d 398,
402 (Fla. 1958). Prohibited “aid” to a religious organization, such as unilateral
donations, gifts or handouts without bargained-for and mutual consideration, has
the purpose of benefiting the religious organization itself with no commensurate
benefit to the government. In sharp contrast, where the government pays for and
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receives a competitively-negotiated or bargained-for service from a faith-based
organization, pursuant to a religion-neutral public program of general eligibility
with a secular purpose, such as the Opportunity Scholarship Program, that
organization is not “aided” within the meaning of article I, section 3 in any
meaningful way vis-à-vis other organizations that might have provided the service
at issue. As the City’s experience shows, faith-based non-profit organizations are
sometimes the only organizations willing to provide essential social services to the
Jacksonville community and are, therefore, necessary social service providers.
The First District’s interpretation of article I, section 3 of the Florida
Constitution goes beyond merely preventing the use of government funds to
provide “aid” to religious or sectarian organizations. Instead, its interpretation of
the “in aid of” clause would, if drawn to its logical and literal conclusion, threaten
the ability of the City to procure a vast array of essential social services from faithbased organization simply because of the religious views, affiliations, or status of
the organization. The City urges that this Court not adopt the First District’s
construction of the “in aid of” clause and, instead, hold that religion-neutral
programs of general eligibility with a secular purpose are constitutional thereby
safeguarding the City religion-neutral procurement process, which benefits the
community and is in keeping with this Court’s long-standing jurisprudence.
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ARGUMENT
I.

THE FIRST DISTRICT’S INTERPRETATION OF ARTICLE I, SECTION
3 OF THE FLORIDA CONSTITUTION WOULD SEVERELY AFFECT
THE CITY’S HISTORIC RELIANCE ON THE RELIGION-NEUTRAL
PROCUREMENT AND AWARD OF ESSENTIAL SOCIAL SERVICES
FROM FAITH-BASED ORGANIZATIONS, A NUMBER OF WHICH
ARE THE ONLY PROVIDERS OF SUCH SERVICES IN THE
COMMUNITY.
In 1968, the City of Jacksonville and Duval County merged into a single

entity governing all of territorial Duval County excepting only certain beach
communities (Atlantic Beach, Neptune Beach and Jacksonville Beach) and the
Town of Baldwin. This consolidation of local government has substantial benefits
by providing for the centralized provision and procurement of essential
governmental and social services.
The City’s government operates under a mayor as head of the executive
branch with the City Council as the legislative branch. Mayor John Peyton, the
current and eighth mayor since consolidation, was elected in 2003. As mayor, he is
responsible for the administration of the central government, which includes ten
departments. Each department is headed by a director and is composed of divisions
under the direction of division chiefs. The mayor appoints the department
directors, and those appointments are confirmed by the City Council.
The City’s Department of Procurement is one of the departments under the
mayor’s responsibility. Its director is Devin Reed, Esq., formerly of the General
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Counsel’s Office and Of Counsel in this action. Mr. Reed is the person charged
with responsibility for oversight of the Department’s operations and is the person
most knowledgeable about the City’s procurement process, the City’s procurement
needs, and the vendors with whom the City contracts or issues grants.1
The City and its independent agencies have thousands of employees and
annual budgets in excess of a billion dollars. The City of Jacksonville alone has
over 7,000 employees and a budget of approximately $1.1 billion. The JEA, an
independent agency and a $5.1 billion public utility, has over 2,000 employees and
a budget of $1.6 billion per year. The Duval County School Board has over
125,000 students, over 14,000 employees and a budget of $1.3 billion.
Collectively, the City and its independent agencies are major economic and social
forces in the Duval County region and play important and prominent roles in the
community's governance, economy, and quality of life.2
Despite the size of the City (population approaching 1 million) and the size
of the growing urban economic community in the area, the City has historically

1

See http://www.coj.net/Departments/Procurement/default.htm (Dep’t website).

2

For comparison purposes, the overall budgets of the City of Jacksonville and its
independent agencies exceed the estimated individual budgets of the States of
Vermont, North Dakota, South Dakota and Wyoming (and is roughly the same as
New Hampshire) for the same fiscal period. See State Expenditure Report 2001
(Summer 2002, National Association of State Budget Officers); Budget Summary
Year 2002/2003, Office of the Council Auditor, City of Jacksonville.
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found it necessary to rely on a limited number of community and faith-based
organizations for the provision of critical social services that are of great
importance. For instance, the City’s Public Service Grant Program is one of the
country's largest municipal grant programs. Each year, the City utilizes local tax
dollars to purchase measurable services from both sectarian and secular
organizations on a religion-neutral basis to improve the quality of life for
Jacksonville's citizens in service areas that include, without limitation, education
and training, elder care, victim services, veteran services, mental health and
welfare, drug prevention and rehabilitation, juvenile justice and prevention, exoffender education and re-entry programs, and various programs and services for
the disabled.
The number of organizations that provide theses types of critical services is
small because of the limited market for the services and the lack of a commercial,
profit-driven marketplace for such services. In many instances, the services are
provided by 501(c)(3) organizations because of their commitment to a particular
social or religiously-motivated calling to provide a secular social service.
Faith-based and community-based non-profit organizations are frequently
either the most qualified (within the meaning of the City’s procurement code) or
the lowest-cost bidders. In the City’s experience, they are also frequently the most
effective providers that obtain the best results. Consequently, when faith-based
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organizations compete as part of a competitive procurement process for City
contracts, the City and taxpayers benefit from lower cost, better quality services
with enhanced results.
In a number of cases, these faith-based organizations are the only
organizations in the community that offer particular secular social services. Indeed,
under the City’s procurement code, the City is permitted to enter into a so-called
“sole source” purchase directly with a vendor where it is shown that the vendor is
the only one that can practicably provide the particular professional service
sought.3 Likewise, the City is also permitted to enter “proprietary” awards for nonprofessional services where it is shown that the vendor is the only one that can
practicably provide them.4 Finally, the City enters into a number of “reference
awards” where a contract is awarded to a particular organization directly via a
federal or state grant program.
Based upon a general review of the City’s procurement needs, a significant
portion of the City’s budget is expended on the procurement of secular social
services that are provided by faith-based organizations either through the religion-
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See §§ 126.212 & .313, Jacksonville Ord. Code (2005).
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Id. (and policies adopted thereto). The City’s procurement code, in full, is set
forth in Chapter 126 of the Jacksonville Ordinance Code (available at
http://www.municode.com/).
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neutral competitive bidding process (i.e., where the faith-based organization is the
successful bidder), via a “sole source” or “proprietary” award, or via a “reference
award” involving a governmental grant.5
Because of the importance of the services that faith-based and communitybased organizations provide and their leadership roles in the community, the
Mayor's Office of Faith and Community Based Partnerships was recently
established to further develop the ability of these organizations to grow and thrive
by contributing to the City through their provision of services and addressing
community-wide needs. Among the goals of the Office are to fully utilize the
organizations’ human capital and community assets and to build the capacity of
these organizations to improve management and fiscal accountability, allowing
them to become more effective service providers.
The rationale for the Office is based on the City’s historic reliance on these
organizations to contribute to the essential fabric of the community through their
social services and resources:
Jacksonville faces many of the same challenges plaguing other urban
areas nationwide: poverty, homelessness, hunger, illiteracy, family
deterioration and troubled youth. Faith and community based
5

For instance, faith-based organizations constituted 25 of the 121 organizations
that received public service grants for fiscal year 2003/04. For 2004/05, faithbased organizations comprised 27 of 132 organizations that received such grants.
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organizations already address these issues, motivated by an intense
desire to serve those in need. The heart and spirit at the foundation of
these organizations forges a personal connection with those being
served, resulting in countless stories of lives changed. While highly
skilled in social service delivery, grassroots organizations are often
less successful at managing budgets or staff. The [Mayor’s Office of
Faith and Community Based Partnerships] will fill this void by
providing funding and training to build organizational capacity and
expand service networks. The Office's goal is to equip grassroots
organizations with the tools necessary for self-sustainability, allowing
them to continue their good works in the community. The city and its
partner faith and community based organizations will benefit by
sharing talents and resources to improve the quality of life for
Jacksonville citizens.6
The role of the Office is to:
•
•
•
•

•
•

Offer training, technical assistance and resource identification to agencies
for the purpose of capacity building.
Provide faith and community based organizations assistance in navigating
the city's processes.
Provide small grants for capacity building to agencies as part of
individualized technical assistance plan.
Provide match funding to enable existing programs to apply for grant
funding, increasing their capacity to provide services and ensure program
sustainability.
Promote collaboration between faith and community based organizations
and city government to develop innovative solutions to community issues.
Create and maintain database to track organizations, programs, and funding.7
Given the City’s significant and ongoing reliance on these organizations,

particularly those that are faith-based, the City urges this Court to avoid a
construction of article 1, section 3 of the Florida Constitution that would prevent,
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See http://www.coj.net/Mayor/Faith+Based+Partnerships.htm).
Id.
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hinder, or create uncertainty as to the City continuing its important procurement
relationships with these organizations or that would undermine the City’s ability to
enabling them to develop into more efficient providers of services through
religion-neutral programs.
The City’s concern focuses on the First District majority’s discussion of the
implications of its ruling in a section titled the “Unconstitutionality of the OSP
Does Not Render Other State Programs Similarly Unconstitutional.” Bush v.
Holmes, 886 So. 2d 340, 362 (Fla. 1st DCA 2004). At first blush, this heading
provides comfort to the City because it seems to suggest that programs other than
the Opportunity Scholarship Program are not in danger of being deemed
unconstitutional. Indeed, the majority states that “nothing in the Florida no-aid
provision would create a constitutional bar to state aid to a non-profit institution
that was not itself sectarian, even if the institution is affiliated with a religious
order or religious organization.” Id. The majority goes on to state that “it has been
observed that the health and social service programs and activities raised in the
appellants' arguments, although affiliated with a church or religion, are generally
operated through non-profit organizations that are not sectarian or, at least, not
pervasively sectarian institutions.” Id.
Nevertheless, the First District majority within this same section sends a
mixed message by suggesting uncertainty as this Court’s long-standing
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jurisprudence that religion-neutral programs of general eligibility with a secular
purpose are constitutional. See generally Nohrr v. Brevard County Educational
Facilities Authority, 247 So. 2d 304 (Fla. 1971); Johnson v. Presbyterian Homes of
Synod of Fla., Inc., 239 So. 2d 256 (Fla. 1970); Southside Estates Baptist Church
v. Board of Trustees, School Tax Dist. No. 1, In and For Duval County, 115 So. 2d
697 (Fla. 1959). The majority states that the “analysis of the application of the noaid provision to other programs is for another time and another case involving its
own unique facts.” Id. It also states that its “holding here does not reach such
programs” and only “resolves the case before us and leaves for another day, if need
be, a decision on the constitutionality of any other government program or activity
which involves a religious or sectarian institution.” Id.
Of course, all of the First District’s discussion in this section is non-binding
dicta, thereby making it necessary for this Court to provide clarity to avoid
impeding or unsettling existing religion-neutral procurement programs the provide
essential social services and to prevent discrimination against vendors due solely to
their religious status or affiliation. In this regard, the most important issue from the
City’s perspective is to ensure that this Court’s ruling and analysis clearly and
unequivocally safeguards the City’s ability to use its funds to procure or award
secular social services contracts on a religion-neutral basis to all vendors, without
regard to whether they are faith-based or religiously-affiliated. The City urges that
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the construction of article I, section 3 most consistent with this Court’s caselaw,
and the constitutional language itself, is to permit the religion-neutral procurement
of services for secular purposes from community- and faith-based organizations
That the constitution prohibits the use of public revenue “in aid of any church, sect,
or religious denomination or in aid of any sectarian institution” does not compel a
judicial interpretation that precludes a city, a county or the state from procuring
services with a secular purpose as long as the procurement process is neutral as to
religion. In short, the competitive procurement and award of bargained-for secular
social services contracts discussed herein is for the benefit of the City, and is not
“aid” to any faith-based organizations. Where government funds are used to
procure secular services on a religion-neutral basis, the fact that a faith-based
organization is the successful bidder or provider is irrelevant and not a violation of
the “in aid of” clause.
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CONCLUSION
Based upon the foregoing, the City of Jacksonville, Florida, Office of the
Mayor, urges that this Court interpret the “in aid of” clause of article I, section 3 of
the Florida Constitution to preserve the ability of the City to procure or award
secular social services on a religion-neutral basis to faith-based organizations, as
has been done historically and by necessity in this community and consistent with
this Court’s long-standing jurisprudence.
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