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IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO THE                                   CASE NO.:
FLORIDA RULES OF WORKERS’
COMPENSATION PROCEDURE  

REPORT OF THE FLORIDA WORKERS’
COMPENSATION RULES COMMITTEE

Jeffrey I. Jacobs, Chair, Florida Workers’ Compensation Rules Committee,

and John F. Harkness, Jr., Executive Director, The Florida Bar, file this biennial

report with the Court pursuant to Fla. R. Jud. Admin. 2.130(c).

The Court has jurisdiction pursuant to Article V, § 2(a), Florida

Constitution, and section 440.29(3), Florida Statutes (2003).

The committee proposes amendments to the rules as shown on the attached

table of contents. The committee’s final numerical voting record on each proposal

is shown in the table of contents. The proposed amendments were submitted to the

Board of Governors of The Florida Bar for consideration, pursuant to Fla. R. Jud.

Admin. 2.130(c)(3). Because the Board recognized that there is a jurisdictional

issue involving these rules, as discussed below, it took no formal vote on the

proposed amendments.

The committee received one comment from S. Scott Stephens, Deputy Chief



2

Judge of Compensation Claims, regarding the proposed amendments. The

comment advises that the procedural rules adopted by the Office of Judges of

Compensation Claims superseded the Florida Rules of Workers’ Compensation

Procedure. An appendix containing the comment is attached. Since this issue had

been previously raised and addressed at the committee’s August 18, 2003 meeting,

the committee  took no additional action on the comment. The issue of whether the

Supreme Court of Florida retains jurisdiction to adopt rules of practice and

procedure before the judges of compensation claims is addressed below.

The Supreme Court of Florida has adopted rules of workers’ compensation

procedure since 1973. In re Florida Workmen’s Compensation Rules of 

Procedure, 285 So. 2d 601 (Fla. 1973). In 1974, the Workers’ Compensation Law

was amended to provide that “[t]he practice and procedure before the commission

and the judges of industrial claims [now known as judges of compensation claims]

shall be governed by rules adopted by the Supreme Court.” § 440.29(3), Fla. Stat.

(1974). This provision remains in Chapter 440 today. 

In 1977 and 1979, the Court adopted rules of workers’ compensation

procedure under the authority of section 440.29(3), Florida Statutes. In re

Workmen’s Compensation Rules of Procedure, 343 So. 2d 1273 (Fla. 1977); In re

Florida Workers’ Compensation Rules of Procedure, 374 So. 2d 981 (Fla. 1979).
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The Court has also accepted jurisdiction and adopted workers’

compensation procedural rules under the authority of Article V, § 2(a), Florida

Constitution. Amendments to Florida Rules of Workers’ Compensation Procedure,

603 So. 2d 425 (Fla. 1992); In re Amendments to the Florida Rules of Workers’

Compensation Procedure, 664 So. 2d 945 (Fla. 1995); In re Amendments to the

Florida Rules of Workers’ Compensation Procedure, 674 So. 2d 631 (Fla. 1996); 

Amendments  to the Florida Rules of Workers’ Compensation Procedure, 795 So.

2d 863 (Fla. 2000); Amendments to the Florida Rules of Workers’ Compensation

Procedure, 829 So. 2d 791 (Fla. 2002).  It is important to note that the 2000 and

2002 amendments did not contain rules governing appeals. The rules governing

workers’ compensation appeals were deleted from the Florida Rules of Workers’

Compensation Procedure. In re Amendments to the Florida Rules of Workers’

Compensation Procedure, 686 So. 2d 1357 (Fla. 1997). These rules were

incorporated into the Florida Rules of Appellate Procedure. Amendments to the

Florida Rules of Appellate Procedure, 696 So. 2d 1103 (Fla. 1996). The Court’s

jurisdiction to adopt rules of workers’ compensation procedure in 2000 and 2002

was not predicated upon rules proscribing practice before an appellate court. The

Workers’ Compensation Law is based on a mutual renunciation of common law

rights and defenses by employers and employees.  § 440.015, Fla. Stat. (2003).
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Prior to the enactment of Florida’s first workers’ compensation law in 1935, an

employee had only common law rights when injured.  The renunciation of these

rights did not include a renunciation of this Court’s constitutional authority to

adopt rules of procedure.

The Division of Administrative Hearings (DOAH) contends it has exclusive

jurisdiction to promulgate rules of workers’ compensation procedure. In 2001, the

Legislature significantly revamped the Workers’ Compensation Law and altered

the organizational structure governing the judges of compensation claims. See Ch.

2001–91, § 26, Laws of Fla. The Legislature designated the director of DOAH to

be agency head of the Office of Judges of Compensation Claims (OJCC). §

440.45(1)(a), Fla. Stat. (2003). In 2002, the Legislature amended  paragraph (1)(a)

of section 440.45, Florida Statutes, to provide that the director of DOAH has

rulemaking authority under subsection 440.45(4). Ch. 2002-194, § 46, Laws of

Fla. Subsection 440.45(4) provides that “[t]he [OJCC] shall adopt rules to effect

the purposes of  this section. Such rules shall include procedural rules applicable

to workers’ compensation claim resolution and uniform criteria for measuring the

performance of the office….” § 440.45(4), Fla. Stat. (emphasis added). That

subsection also states that  “[t]he workers’ compensation rules of procedure 

approved by the Supreme Court apply until the rules adopted by the [OJCC]
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become effective.” Id. DOAH promulgated “rules of procedure  for workers’

compensation adjudications” effective February 23, 2003. Fla. Admin. Code R.

60Q-6.101, et seq.  The DOAH rules specifically state that they replace the Florida

Rules of Workers’ Compensation Procedure. 

On September 19, 2002 this Court adopted the most recent proposed

changes to the Florida Rules of Workers’ Compensation Procedure. Amendments

to the Florida Rules of Workers’ Compensation Procedure, 829 So. 2d 791 (Fla.

2002). Prior to the Court’s decision, DOAH wrote the Court a letter dated August

14, 2002 advising that DOAH was in the process of adopting procedural rules for

workers’ compensation adjudications. The Court addressed the issue in a footnote,

stating that section 440.45(4), Florida Statutes (2001), provides that the rules

approved by the Supreme Court apply until the rules adopted  by the OJCC

become effective. Id. at 793 n.1.

In October 2002, the Workers’ Compensation Section of  The Florida Bar

filed a “suggestion for writ of prohibition” with this Court challenging DOAH’s

authority to promulgate rules of workers’ compensation procedure. On January 9,

2003 the Court entered an order treating the petition for writ of prohibition as a

petition for writ of mandamus and dismissing the petition without prejudice.

Workers’ Compensation Section of The Florida Bar v. Florida Department of
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Management Services, Case No. SC02-2209. 

The jurisdictional issue is now ripe since the DOAH rules became effective

February 23, 2003. 

The Supreme Court of Florida has the sole authority under section

440.29(3), Florida Statutes (2003) and Article V, § 2(a), Florida Constitution, to

promulgate rules of workers’ compensation procedure. The Legislature

significantly changed the Workers’ Compensation Law in 2001, 2002, and 2003.

Despite these changes, the Workers’ Compensation Law maintains that “[t]he

practice and procedure  before the judges of compensation claims shall be

governed by rules adopted by the Supreme Court.” § 440.29(3), Fla. Stat. (2003).

The Workers’ Compensation Law further maintains that “[w]orkers’ compensation

adjudications by judges of compensation claims are exempt from Chapter 120, and

no judge of compensation claims shall be considered an agency or part thereof.” §

440.021, Fla. Stat. (2003). Yet, the DOAH rules were promulgated under the

Chapter 120 rulemaking procedures. The DOAH rules are entitled “Rules of

Procedure for Workers’ Compensation Adjudications.” Fla. Admin. Code R. 60Q-

6.101, et seq. (emphasis added). DOAH is unable to promulgate procedural rules

under Chapter 120 governing adjudications, if the adjudications are not subject to

Chapter 120.  Judges of compensation claims are required to observe and abide by
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the Code of Judicial Conduct as adopted by this Court. § 440.442, Fla. Stat.

(2003). If the Legislature intended to remove the Court’s  procedural rulemaking

authority and bestow this authority to DOAH, then the Legislature would have

changed the foregoing sections of Chapter 440. 

DOAH’s assertion of authority to promulgate rules of procedure is

misplaced. The language of section 440.45(4), Florida Statutes, is unambiguous.

The OJCC is mandated to adopt rules “to effect the purposes of  this section.” §

440.45(4), Fla. Stat. (2003) (emphasis added). “This section” refers to section

440.45, Florida Statutes, not Chapter 440, the Workers’ Compensation Law, in its

entirety.  Section 440.45, entitled “Office of the Judges of Compensation Claims,”

creates the OJCC, requires the Governor to appoint judges of compensation claims

and sets forth the manner in which judges of compensation claims are nominated

and appointed. In other words, section 440.45 involves the internal organization

and operation of the OJCC. If the Legislature intended to authorize DOAH to

promulgate workers’ compensation procedural rules, then section 440.45(4) would

state that it applies to this chapter, not this section.

The Workers’ Compensation Law contains  numerous  references  to “this

chapter” and “this section.”  For example, section 440.01, Florida Statutes (2003)

states: “This chapter  may be cited as the ‘Workers’ Compensation Law.’”
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Subsection 440.02(5), Florida Statutes (2003), defines “‘[c]asual’ as used in this

section...”; the term “casual” is then used in that section. See § 440.02(15)(d)5,

Fla. Stat. (2003). Throughout the Workers’ Compensation Law, the term “this

chapter” consistently refers to Chapter 440, and the term “this section” refers to a

particular section of the statute. 

In State v. Rife, 789 So. 2d 288 (Fla. 2001), this Court stated:

Accordingly, it is not this Court's function to substitute its judgment for that of
the Legislature as to the wisdom or policy of a particular statute. See State v.
Mitro, 700 So. 2d 643, 646 (Fla. 1997) (citing Hamilton v. State, 366 So. 2d
8, 10 (Fla. 1978)).

    "When construing a statutory provision, legislative intent is the polestar that
guides" the Court's inquiry.  McLaughlin v. State, 721 So. 2d 1170, 1172 (Fla.
1998). Legislative intent is determined primarily from the language of a statute.
See Hayes v. State, 750 So. 2d 1, 3 (Fla. 1999); Overstreet v. State, 629 So. 2d
125, 126 (Fla. 1993). "When faced with an unambiguous statute, the courts of
this state are 'without power to construe an unambiguous statute in a way
which would extend, modify, or limit, its express terms or its reasonable and
obvious implications. To do so would be an abrogation of legislative power.'"
State v. Cohen, 696 So. 2d 435, 436 (Fla. 4th DCA 1997) (quoting Holly v.
Auld, 450 So. 2d 217, 219 (Fla. 1984)) (emphasis omitted). This principle is
"not a rule of grammar; it reflects the constitutional obligation of the judiciary
to respect the separate powers of the legislature." State v. Brigham, 694 So. 2d
793, 797 (Fla. 2d DCA 1997). Rife, 789 So. 2d at 290.

 
As a matter of statutory construction, this Court has jurisdiction to adopt

rules of workers’ compensation procedure. § 440.29(3), Fla. Stat. (2003). DOAH

has authority to adopt rules concerning the internal organization of the OJCC. §

440.45, Fla. Stat. (2003). The statutory authority of this Court to adopt rules of
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workers’ compensation procedure remains in effect.

As a matter of policy, the Workers’ Compensation Rules Committee is more

qualified to draft rules of procedure. The committee is composed of attorneys and

judges with extensive experience and training in the area of workers’

compensation litigation. This Court has stated that workers’ compensation

litigation is more judicial than quasi-judicial. In re Workmen’s Compensation

Rules of Procedure, 285 So. 2d 601 (Fla. 1973). This Court subsequently held that

the term “judicial tribunals” in the Florida Constitution includes judges of

compensation claims.  Myers v. Hawkins, 362 So. 2d 926 (Fla. 1978). Judges of

compensation claims perform functions more similar to circuit judges than

administrative law judges, and workers’ compensation litigation is more similar to

civil litigation than administrative proceedings. Pierce v. Piper Aircraft Corp., 279

So. 2d 281 (Fla. 1973); Scholastic Systems, Inc. v. LeLoup, 307 So. 2d 166 (Fla.

1974). The Court’s approval of procedural rules ensures fairness and impartiality.

For these reasons, it is the committee’s position that the Supreme Court

must retain jurisdiction to adopt rules of workers’ compensation procedure.

The amendments are proposed for the following reasons:

Rule 4.020. Definitions
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The proposed amendments to subdivisions (d) and (e) conform the rule with

the 2003 statutory changes to sections 440.02(12) and (14), Florida Statutes,

which change the definition of “department” to the Florida Department of

Financial Services and “division” to the Division of Workers’ Compensation of

the Florida Department of Financial Services. Subdivision (s) is amended to

conform the rule with the 2003 statutory change to section 440.02(40), Florida

Statutes, which adds the definition of “specificity” as used in a petition for

benefits. Subdivision (w) is deleted to conform the rule to the 2002 statutory

changes to section 440.191, Florida Statutes, which removed the requirement to

file a request for assistance prior to filing a petition for benefits. As a result,

subdivision (x) is re-lettered to subdivision (w).

Rule 4.028. Petition for Benefits

The proposed amendments to subdivisions (a)(2) and (a)(3) conform the

rule to the 2003 statutory changes to sections 440.02(40) and 440.105, Florida

Statutes, which require a petition for benefits to meet specificity requirements and

contain a fraud notice. Subdivisions (a)(5) and (b) are amended to conform the

rule to the 2002 statutory changes to section 440.191, Florida Statutes, which

remove the requirement to file a request for assistance prior to filing a petition for

benefits.
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Rule 4.029. Review of Petition

The proposed amendment to subdivision (e) conforms the rule to the 2002

statutory changes to section 440.25, Florida Statutes, and clarifies that

continuances are subject to that statute.

Rule 4.030. Filing and Service

The proposed amendment to subdivision (a) conforms the rule to the Florida

Rules of Civil Procedure regarding service of pleadings and papers filed. The

proposed amendment clarifies that papers are served on the attorney for a party,

unless service is required on a party by law. 

Rule 4.045. Pretrial Procedure

The proposed amendments to subdivisions (a) and (b) conform the rule with

the 2003 statutory changes to section 440.25(4)(a), Florida Statutes, which

requires a live pretrial hearing if the parties fail to agree upon the written

submission of a pretrial stipulation.

Rule 4.075. Prosecution of Claim and Petition for Benefits Before Judge

The proposed amendment to subdivision (c) conforms the rule to the 2002

statutory changes to section 440.25(4)(b), Florida Statutes, which sets forth the

requirements for a continuance.
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Rule 4.085. Final Hearing

The proposed amendment to subdivision (a) conforms the rule to the 2003

statutory changes to section 440.25(4)(c), Florida Statutes, which provides 14

days’ notice for a final hearing.

Rule 4.095. Emergency Conferences

The proposed amendment to subdivision (a) conforms the rule to the 2001

and 2002 statutory changes to section 440.25(4)(f), Florida Statutes, which

relettered the statutory subsection from (h) to (f).

Rule 4.105. Expedited Hearings

The proposed amendment to subdivision (a) conforms the rule to the 2001,

2002, and 2003 statutory changes to section 440.25(4)(h), Florida Statutes, which

relettered the statutory subsection and added that claims involving medical

benefits only or reimbursement for mileage for medical purposes are proper for

expedited resolution. The proposed amendment adds a new subdivision (b) to

conform the rule to the 2002 and 2003 statutory changes to section 440.25(4)(g),

Florida Statutes, which requires expedited resolution of claims involving average

weekly wage determinations. Subdivision (f) is re-lettered as (g) and is amended to

require a pretrial outline pursuant to section 440.25(4)(h), Florida Statutes.
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Rule 4.310. Mandatory Mediation

The proposed amendments to subdivisions (a) and (b) conform the rule with

the 2001 statutory changes to section 440.45(3), Florida Statutes, the 2002 and

2003 statutory changes to sections 440.25, Florida Statutes, and the 2003 statutory

changes to section 440.192, Florida Statutes, which delete the docketing judge and

change the time in which a mediation must be conducted.

Rule 4.340. Request For Or Referral To Subsequent Mediation

The proposed amendment to subdivision (a) conforms the rule with the

2002 statutory changes to section 440.25, Florida Statutes, by correcting the

statutory cross-reference in the rule to section 440.25(4)(b), Florida Statutes.

Rule 4.350. Appointment Of Mediator and Scheduling Mediation

Conference For Subsequent Mediation 

The proposed amendments to subdivisions (a), (b) and (c) conform the rule

to the 2002 and 2003 statutory changes to section 440.25, Florida Statutes,

pertaining to private mediation, appointment of a mediator and notice of the

mediation conference.

Rule 4.360. Mediation Conference

The proposed amendment to subdivision (a) adds language to clarify that a
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party attending a mediation conference must have authority to resolve the pending

issues, rather than the entire case.

Respectfully submitted,

                                                                                                                         
Jeffrey I. Jacobs                                                         John F. Harkness, Jr.
Chair                                                                          Executive Director 
Florida Workers’ Compensation                               The Florida Bar
Rules Committee                                                       651 East Jefferson Street
5975 Sunset Drive                                                     Tallahassee, FL 32399-2300
Suite 801                                                                    (850) 561 - 5600
South Miami, FL 33143                                             Florida Bar No. 123390
(305) 662 - 5500
Florida Bar No. 602681


